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Page. 
PBohibition. 
If the Common Law and Eccleſiaſtical Law differ, 
and the Proceeding is not according to the Com- 
mon Law, a Prohibition lies. But where the 
Common Law gives no Remedy, it lies not. Q: I 
In what Caſes they ſhall not have Juriſdiction. 
For Collateral Cauſe. 5 - „ 13 
Proſecution at Law. . - R. 9 
See the Statute of 1 E. 3. cap. 11. 
Pardon. - hs . 8. 11 
Anſwering upon Oath. - - T 13 
Juriſdiction. 


In what Caſes the Spiritual Court ſhall have Ju- 
riſdiction of a Mattter ſubſequent, incident to, 
or dependent on the Suit, where it had Jurif- 
diction of the original Suit, and what may be 
tried there, - - - U, 15 

Tithes. See (F) pl. 17. 3 Ba 22 
Where the Right of them comes in Queſtion, 


h X. Ye 20,22 
What Perſons ſhall have Prohibition, 


Spiritual Perſons, - " Ze. 24 
What Perſons ſha!l have it. — — A. a. 27 
Lies. 
In what Caſes. - - - B. a» 29 
In reſpe& of the | 
Libel. - « « B. a. 2. 32 


Matter being Temporal. - - B. a. 3. 33 
Where the Temporal Court which grants it TY 
cannot give Remedy, but the Conuſance be- 
longs to the other. (C. a) D. a] 35-37 
a Wben 
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Prohibition. Page. 
Vhen aſter | 
Sentence, - - - M. & 33 
Conſulation. - - 1 56 
Granted. | 
How it may be | | 
For Part. (E. a) (F. a) 41. 43 
By uv hom. - - - H. „ 


At what Time | 
before Plea pending. See (H. " pl. 3. 


After Sentence. — L. a. 51 
Continuance ttereof. - - =_ G. a. 48 
To Courts Temporal. | 

In what Caſes it lies - - 1 
See Mariner's Wages. | 

To what Court. . - Ei 
See Stannery 


Where he may have a more ſpeedy Remedy. N. a. 55 
Contempt to Prohibitions, How and V here puniſhed; 


and Pleadings. BET - — O. a. 2. 58 
Conſultation | 
Granted 
In what Caſes, - * P. a. 60 


At what Time, and out of what Court. - Qa. 62 


Proceedings. 
What muſt be done in eder to get a Prohibition. D. a. 2. 38 
Writ, Declarations, &c. in Prohibitions, and 
Rules concerning them. - F. a. 2. 44 
ropertr. ä 
of In what Perſon it may be, or ſtall be ſaid to be. A. 63 
In what Things it may be. — - B. 63 
Devefted or prejerved by what, and when. e. 65 
Gained, Altered, or Irausferred, by 


What Act, &c. - - D. 66 
Fraud, &c. E. 69 
Poſſeſñon only, and in what Caſes «et Poſſeſ. 

ſion is neceliary to give a Property. - F. 71 
Operation of Law, - - . 72 

Sale. See Market, &c. | 

What Words. - - - H. 73 
Veſts, ac what Time. - - ; 74 
Several Properties may be in the . Thing. 

In what Caſes. - K. 75 

What may be an Intereſt, bot no Property. „ 
Pleadings 


Good. And in what Caſes it muſt be ſet foith, M. 76 
ietate Probanda, See Replevin, 
rotettion. 


Of Witneſſes, See Trial. | 
What it is, and lies in what Caſes, E23 „ Ac% 99 
The ſeveral Sorts of Protections. it; 84 
Caſt | 
By what Perſons it may be caſt. . o hs 78 
In reſpect of Eſlate. - - D. 83 


8 At what Time, - - B. P. 80. 92 
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Protettion. Y Page. 
For whom, - \ - 0 C. 82 
For what 
Cauſes or Things, and by whom, and when. D. 2. 83 
In reſpect of the Place. See N) 
Perſons, Corporations, &cs - - F. 85 
For a Collateral Reſpect. - — 86 
Not for him that cannot appeaa.. l.: 86 
Not for the Plaintiff - - K 87 
Againſt what Perſons, as King, &c. - =. ps 85 
In what 
Actions. - - - L. 88 
Court, - - C - L. 2. 90 
How. 
Quia Moraturus. „„ — Q. 94 
For one | 
Where it ſhall ſerve for others. In repeR of the 
Perſon. © - - . 99 
Defendant where it ſhall ſerve for the other De- 
fendants, 
In what Actions. - . Z. 101 
Upon what Plea. - — - A. a. 103 
At what Time being caſt. - a ww 
Granted 
For what Cauſes, Quia 
Profecturus. - - - M. 90 
Moraturus. - - - M. 90 
In reſpect of the Place where. - N. 91 
For what Time. - - - O. 92 
Allowed or Diſallowed. 
Who ſhall be Judge. - - R. 94 
For what Cauſe, - - -- 97 
Variance, - - - 8. 94 
Quia Proſecturus. K 97 
uia Moraturus. 3 97 
The Effect thereof. See R) pl. 5. 6. 8. 
Repeal thereof, | 
Allowed, or not, in Reſpect of the Time of Repeal 
thereof See (I) pl 11, 12, 13. 
Quia Moraturus. - - - Y. 100 
Both, Quia ProfeQurus & Moraturus, - V. 100 
Proceedings upon the Repeal. — Y. 2, 101 
Sued at what Time. | 
Reſummons 
Upon Quia 
Protecturus, - - - C. 42. 106 
Moraturus. — — C. a. 104 
How it ought to be. - - D. a. 104 
Proceedings and Pleadings. E. a. 105 
The Effect of Caſting a Protection. See (E. a) 
Proteſt. 
Ot Bills of Exchange. Sce. Bills of Exchange. 
Peoteſtation. F 1 | 
What it is, and what is ſuch. - - A. 106 
Gocd in what Caſes, - . B. 107 
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Proteſtation. | 
Neceſſary in what Caſes. - Gi 
How to be takeu, and when ; and the Effect thereof. D. 


ul Wallet. See in 


Pacer — - - 


ui chalor. | | 
Who. - - - - A. 
Favoured in what Caſes, - > B. 
By 


Incumbrances w_ in. 
See Incumbrances E) F) 


Plea of being Purchaſor, cc. » - Js 
See Plea and Demurrer (F) 
Length of Time, - - H. 
See Length of Time, pl. 38, ls 
Allowances, - . I. 
Affected. In what Caſes. - D. 
See Lis pendens A) (B) (C) 
With Payment of Debts, &c. < - E. 
See Judgment (I). See Fraud. See Execution. 
By Miſapplication of Money. - 
By Preſumptive Notice, and where there is a Set- 
tlement - - - G. 
Diſputes between 
Purchaſor and Purchaſor. - - K. 


Purchaſor and Vendor. 
See Vendor and Vendee. 
urveyance. A. 
Quare J\mprcdit, See Preſentation (M. b. 4 4 &c. 
Quare Incumbravit. 
Lies ö 
In what Caſes, and where. - - A 
When and how, and Proceedings therein, - B. 
Count, Pleadings, and Judgmene, — 2 
Quare non Admiſtt. 
Lies 
In what Caſes, and in what Court. - A. 
Againſt whom. - - - B 
When and where, and Proceedings therein C. 
Pleadings and Judgment. - D 
Queen Sce Prerogativc (B. e) 


Que Eſtate. 


Pleadable. Of what 
Things. - - . > A 
Eſtates, - - - - B. 
By whom, - ED . - D. 
C 
E 
F 


Traverſable, in what Caſes, - 
Without thewing how he came to the flu, — 
Without ſhewing Decd. 
Quia Timet. Scc Warrantia te (F) See 
Voucher (R. b) 
Relief in what Caſes. - - A. 
Actions in Nature thereof. — . B. 
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Quid Juris clamat. Page. 
Lies 
Againſt whom. - - » As 266 
Writ good, and Proceedings therein, - B. 143 
Pleadings - - — - C. 144 
Quod ci deforceat. 
Lies, 
For whom, and againſt hook, - - A, 145 
In what Caſes, and when. - - B. 147 
Writ, Pleadings, and Judgment. - - E. 146 
Quod permittat. 
Lies 
In what Caſes. - - - A. 150 
For and againſt whom. - - B. 150 
Writ, Process, and Pleadings. - E. 151 
Quo mus. 
In what Caſes, - - - A. 152 
Plradings. - - B. 152 
Rape. 
What is, or ſhall he ſaid to be Rape, and of what 
Perſons and Puniſhment thereof, &c, - A. 153 
Ratihabitio. 
The Effect thereof. 8 — — A. 156 
Rationabili Parte. 
Good. What is, and what Actions lie thereof, and 
when. - - A! 158 
Count and Pleadings, - - - B. 159 
Receiver. += - - E 
Rebutter. (See Voucher (EF: e) 
Recital. 
What is, or amounts to a Recital, How much ne- 
ceſſary, and the Effect thereof. „ 162 
Recognizance. 
Taken 
By whom. At what Place; and How to be per- 
OT” - . - A. 163 
Entered into hy whom, and how. - «© 165 
Forfeited, 
Though not according to the Letter. - C. 166 
Diſcharged, Reſpited, or a in what 
Caſes. © D. 167 
What Writ or Action lies upon it, and where. Pro- 
ceedings and Pleadings. - - E. 168 
Execution in what Caſes, and How. = . 169 
Equity. - - 2 . 170 
Record. 
Defeating Records, or cancelling them for Covin or 
Deceit. - A, — 0 IO 
Good, What is, and when, and whan ſhall be ſaid a 
Record, B, 171 
Falſiſied or Av oided by whom, in what Caſes, and 
how. - " 173 
Produced by Sheds, hw, and when, — - D. 174 
A 3 Certified, 
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rd. | 
Certified. By whom, and how. 5 
Failer of Record. See Frink (D) (E) 


Effect thereof F. - 


What ſhall be ſaid a Record, or of 0 in a 
Court to have Execution upon. See Execution 
(>) pl. 2. in the Notes. 


Of making w Records. And denied in what 
Caſes - - - 


Entry of Rec ons. 
Power of the Court as to Entry, or altering of 


| Keeords, And of Records being entered upon 
a wrong Roll. — - . 
Removed In what Caſes, and how, and when. Or 
in what Court it mall be ſaid to remain, - YL, 
See Error (Þ}—See Fines (II. b. 3) 
Remanded in what Caſes, - - K. 
See Judgment. 
Pleadings. 
Count. How the Count upon a Record ought to 
be And Pleadings. - - L. 
Averment againſt Records, - - M. 
See Fines (I. b. 2) &c. 
Nul tiel Record. - 5 - N. 
Prout patet per Recordum, - — O. 
rofert or Monſtrans. | 
Neceſſary in what Caſes, and when, - P.- 
Tenor of the Record. Sufficient in what 
Caſes - - a Q. 
Offences relating to Records; and Puniſhment there- 
of, * r — - R, 
Recovery in Attions. 


Bound or Advantaged by it. Who, = 
Of one Thing where it ſhall be a recovery of another, 
as Part of the Ancient Eſtate, &c. - 

Pleadings, See Inter alia (A) 
How. 0 - * * 
Recovery Common. 
duffered. By 
What Perſons it may he 
Baron and Feme, Infant, - - 
To whom, - — 5 
Docked by it. What 
Thing. - — - 
Eftate, — — 
In what Caſes, and by =" = - - 
With fingle Voucher, - — 
By what Names. — — - 
Charges or Incumbrances, - - 
Good or not. 
In Reſpect of the 
Places where the land is. . — 
Perſons ſuffering it, or their Ef ales. - 
(See Jointreſs (I) 
Limitation, - 2 
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Recotery Common. Page. 
To Fruſtees to preſerve e «„ - ad” 
To Baron and Feme, - „„ 2 
Eftates being altered. — — N. 211 
Vouchees. — O. 213 
Notwithſtanding the Death of Parties, — P. 215 
Made good 
By Matter Ex poſt Facto. = Q. 216 
In Equity, - — - 1 
Bar. 
Of what T * Or of what it may be lll 
ed. S, 217 
Or Transfer of what Eſtate. - - 'Ta- - 800 
Tenant to the Præcipe. = 
Neceſſary in what Caſes, and Rs „„ > _ 
Good or not. W. 221 
Pleadings. And in what Caſes a good Tenant 
ſhall be intended. - X, 226 
Not good, yet the Recovery "TY - - V. 228 
The King bound in wu Caſes, by Fine or Reco- 
very. = - 2. 230 
Reverſed; Falfifed, or W For what, and | 
how. - - - © 2386 
Error to reverſe a Common Recovery, By whom 
it may be broueht. - - - B. a. 2383 
Execution thereof, See Execution, | : 
Pleadings, - - — C. a. 239 
Recuſant. 
Forteiture 
Of what, and to whom, - - A, 240 
Determined or Diſcharged. And Reſtitution in 
what Cafes. - - - B. 242 
Prev ented or not, by Conveyances. — Gt 243 
See Univerſity. 
Conformity 
When, where, and how. — — D. 344 
Abſenting rom Church, - — E. 245 
Bulli, Agnus Det's. Croſſes, &c. Books, cc. E 240 
Feme Covert, and Widow, - G. 247 
Irjunctions, Inconveniencies, and Reſtrictions, « H:. 248 
Marriage. Baptiſm, Burial. - - L,_- 240 
Maſs. Hearing and Soying Maſs. # „„ 
Prieſt. 8 - L. 250 
Reconciliation and Relapſe. - - M. 251 
Seminaries and Schools. - - N. 252 
Diſability. - - - O. 253 
To Purchaſe, _ = - To - 90 
How a Papiſt is affected by 11 & 12 W. 3 U, 24 
Actions and Indictments. How, and a what 
- 8 - - „ 
leadin — — * . 25 
Pribe nnd Convition. - N 2 ; 
Error in Proſecution. - I, 260 
Rediffeilin and Polt! Wifſciſin. | 
Statutes, * - - A. 265 
24 Lies, 
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Rediffeiſin and Poſt Wiſſeiſtn. Page. 
ies, | 

In what Caſes, - . . B. 268 

For or a ainſt whom. - - SC. 269 

Writs, Pleadines. Proceedings, and Judgment. - D. 270 
Reference to Mods. - - 4. v2 

See Paruis 15 | 
Refunding. See Marriage 0 
| By what Perſons, < - & -- 273 

In what Caſes; And where not, though the Payment 
was illegal, and not to be countenanced, - B. 274 
Rege Jnconſulto. - - - A. 275 
Lies. | 
In what Caſes, Bd bs * 8. A. 2. 275 
Granted without Writ, - DTS B. 278 
Counterplea. - - - C. 279 
Proce cendo 
in L. oquela. | 
What good Cauſe to deny it in Chancery, - D. 280 
Ad Judicium, 
Caule to deny it in Chancery, - . E. 281 
In what Caſes the Juſtices may proceed Rege Incon- 

{ulto, | - - - @ F. 282 
Regiftermg Att. i - „ Ma oe 
Rehearing. "FD - - A. 284 
Relation. - - - 4. :26e 

Notes and Conftruction, - - S. 
Of what Things in general, and to what "Tims it 

ſhall be. D. 289 
What ſubſequent Things ſhall relate to precedent. As 

Acts. - E. 290 

Eſtates. - Fe - F. 291 

Torts, - - - - WU. 2901 

Made good by it, what. - - H. 292 

See Treſpaſs (T) = 

Defeated by it, what Eſtates or Things. - 1. 92 
Not meſne lawful Acts. - - B 287 
Favoured or not, in what Caſes + s.- i 99 
Kelcaſe. | | 
The ſeveral Sorts. See {X. 2) 
Py way of Enlargement | 
Of what Things. - "MY - A. 294 
To whom, - - - - B. 294 
By what Words, - - - B. 2. 297 
How it operates, - - - B. 4. 299 
At what Tine | 
Before Entry, or being out of Poſſeſiion, = B. 3. 298 
Good | 

Of what. 

What Things are releaſable wy any N * G. 299 

By whom, . $05 

To whom. In reſpeR of 
Eſtate — - I. 305 


Faviq. without Eſtate AQual, 
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With their Diviſions and Subdiviſions. 


Page. 
To one 
Who has no Right, or only a bare Right, I. 2, 308 
Who has neither Freehold in Deed or in Law. K. 2. 310 
By what Words. Words which amount to a Re- 
leaſe, - L. 312 
What Act by one who has a Right ſhall be ſaid a 
Releaſe in Law of his Right or Action. - L. 2. 314 
Miſtake or Miſrecital. | L. 3. 315 
In Mixt Actions; what ſhall be a \ good Releaſe. L. 4. 316 
What Thing may be releaſed by expreſs Name. M. 316 
What ſhall be ſaid releaſed by Releaſe of all Suits. N. 317 
Debts and Duties, or, all Debts or Duties, O. 317 
Actions. - 
Or all Manner of Actions. — 2 PF. 318 
Real. - - - Q. 321 
Perſonal. - — . Ko 98 
Real and Perſonal, - - 8. 323 
Right. - - WL T. 323 
Demands, - - +l — U. 325 
Joined with other Words. - U. 2. $30 
Executions. : U. 3. 330 
By other Words, or general Words. . U. 4. 332 
Words. What Words will releaſe 
Covenants. - We. - U. 5. 332 
Dower, and to whom. U. 6. 334 
py" T_T dee (M) pl. 4. (N) pl. 1, (0) pl. 2, 
U 3 
What wall be ſaid to be releaſed 1 in * of the 
Words. T. a. 365 
Where to paſs a Fee there ** be Words of Inhe. 
ritance. - U. a. 367 
Made how. And what: may be reſerved * uu. — 336 
By Will. W. 2. 335 
By Deed. In what Caſes i it f ought to be by Deed. X. 335 
At what Time. B. a. 346 
Enure How - - — X. 2. 336 
By way of Extinguiſhment, - Y, 336 
Totally, or partly ſo and poorly by Enlarges 
ment, 2. 338 
As a Grant, See Gn (8. 2) - Y. 3. 339 
By Mitter I'Eftate, - - Le. 340 
See Jointenants. (H a) 
Without Words of Inheritance, - Z. 2. 340 
To what Thing. - - C. a. 347 
Of one perſon enure to others | 
For what Thing. — D. a. 348 
in what Caſes. - — D. a. 348 
Of one where it ſhall be 
For others, - - = E. a. 350 
Of others. - - F. a. 350 
To one, what ſhall enure to another. - G. a. 353 
3 a Stranger where it ſhall enure to one that is 
rivy, - — - 


G. a. 2. 354 
To 
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Releaſe. Page. 

To one that is in of one Eſtate where it ſhall enure 

to another that is in of another Eſtate. G. a. 3. 355 

To Terant tor Lite where it ſhall enure to him in 

Reverßon, &c L a. 359 
To Remainde! Man, Kc. how it ſhall enure to 

Tenant tor Lite, - M. a. 360 
To ove Diſſeiſor where it mall enure | 

| By way of rnvtry and Feotfment. — N. a. 360 

To his Companion, - 8 O a. 301 

To one Feotiee ot a Diſſeiſor. Eaare to his Joint 

Feonee. - P. a. 362 

To Feoffee of Diſeifor Enure to extinguiſh a | 

Condition created,, or a YeoiFment by Ditie:for. Q. a. 363 

Of Diſſciſee Enure to 

Avoid Grants made to or by the D. :cafor, by 
Alteration of his Eſtate R a. 363 
Purge and toll ali Meine Eſtates and Titles. S a» 364 
Of one Part extends to other Fait - H. a. 355 
Ot one Thing enures to anocher Thing, - I. a. 357 
Jointly and feveraliv In whas Caſes. — K a. 358 
In Modum Fecipientis — K. a. 358 
Conſtrued Ho in general. £.3. 341 
Limitation or Keſtiiction by ConſtruQion. A. a. 341 
Extended beyond the Words. - A. a. 2. 345 

Privity | 

Requiſite in what Caſes, and what is ſufficient, K. 3. 311 

Relation - W.a. 368 
Reſervation — See (W) 
Plead:ngs. - X. a. 368 
Relie ved or ſet 5 in Equity. - Y. a» 370 
Confirmation and Releaſe differ in vw hat Caſes. Con- 

firmation good where a Releaſe is not. - Z. a. 371 

Remaincer. 
What ſhall be ſaid a Remainder and what a Reverſion. A. 372 
Made of | 

What Things or Eſtates it may be. — 3. 376 
Terms by Deed. Good. - B. 2. 376 
Limited | 

Upon what Eſtate. - - C. 381 

Without a Particular Eſtate, where it may be C. 2. 384 

Sufficient Pari.cular Eſtate, what = : 
Want of Freehold - 3 385 
Where there is a Freehold, - - C4. $396 

To whom it may be. - - D. 388 
Created. 

By what Words - E. 389 
Who ſhall take the Remdinite. . F. 390 
Whati'a Remainder, 

And what an Eftate in Poſſeſſion. - G, 392 

Attached. - - 4 H. 399 

When. — " — 1 5 

In Contingency | | K. 22 

| 5 Yo T * . 405 


Where the ven ing of a ſulſcquent Remainder de- 
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Remainder: Page. 
pends on the performance of a Condition, or 
the happening of a n annexed to a 
mean Remainder - H. 2. 403 
* Contingent Kemainder, 
1 Veſts, 
. At what Time it 
1 mult veſt, See (K) | 
1 does veſt. - — L. 406 
* What 1s, - - - M. 408 
1 Supported how. — — . 
= Determined, or 
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Prohibition. 


{Q) If the Common Law and Eccleſiaſtical 
Law differ, and the Procecding is not accord- 
ing to the Common Law, a Prohibition hes. 
[But where the Common Law gives no Remedy, 
it lies not.) 


[. 1 a man ues for a legacy in the Eccleſiaſtical Court, and 
the defendant there ſuys, That the legacy was given on 
condition that he ſhould not diſturb the execution of the awill 

of the deviſor, and alledges that he diſturbed him, &c. and 

ſo the condition broken. If they awill not alloav there ſuch con- 


dition upon a legacy, yet no prohibition lies, becauſe a legacy is 


a gift by the eccleſiaſtical law for which no remedy is in our 
law; and therefore inaſmuch as it is due by the eccleſiaſtical 
law only; it may be ordered and allowed according to the eccle- 
ſiaſtical law, and the executor who is to pay it has not any remedy 
but in Chancery by way of equity. M. 15 Ja. B. between Wn ard 
Wilſin, agreed per Curiam, and prohibition denied, But this 
was denied partly becauſe it does not appear to the Court whe- 
ther this plea was difallowed there or not. | 

2. So upon a ſuit for a legacy in the Ecclefioſtical Court, if 
the defendant there ſays, That it was given hn cenie that 
the plaintiff (being a feme) fhould not efpouſe any man without he 
ofſent of his executor, and that the had eſpouſed F. S. without the 
aſſent of the executor; and ſo the condition broken. If they 
diſallow this condition there, yet no * prohibition ſhall be granted 
for the cauſe aforeſaid, but he is put to his remedy in the 
Chancery, Mich. 15 Ja. B. in the ſaid Caſe of Min, agreed 
by Winch and Warburton; and Winch faid that he had 
known it to be ſo adjudged.] | 

3. If a man /ibels in the Eccleſiaſtical Court againſt an ad- 
miniflrator after refuſal of the executorſhip for a legacy, and he 
can prove the will by which the legacy was given but by one wit- 
neſs, and therefore they will not allow it, yet no prohibition 
lies; for by our law there is not any teſtament where there 
is not any executor; and therefore if they will give him _— 

B 


Vor. XVIII. 


* Fol. 300. 


— mn 


Tor the pro- 
bate of walls 
is a matter 
purely ſpi- 
ritual, and 
fo they may 
proceed in 
their Own 


I | Prohibition, 


manner, they may give it in what manner they pleaſe. Hill. 37 El. 
though dif- B. R. per Curiam.] 


ferent from 
ours. 2 Salk. 
547. Hiil. 1 W. & M. B. R. Shotter v. Triend. 


If one ge, [4. If a man lie in the Eccleſiaſtical Court for his child's 


n _ part againſt an edrin;rotzr, who pleads there that the father of 
ere der,; the plaintiff made a ?efioment nmcupative, and thereby deviſed a 
this is no ferm to the defendant, and died without mating any executer, wwhere- 
_ 3 upon the defendant tack the adminiſtratian, & c. And this plea ig 
bf the Ag refiſed becauſe he cannot prove it but by ge witneſs, yet no 
* conmts prohibition ſhall be granted, becauſe by our law no teſtament 


ecainfire- is allowed in which there is not any executor ordained, though 
gon with the * " 7 I . 3 * * * . 

wilennexed, the Eccleſiaſtical Court will compel him to perform the will, if 
the legatees he proves it, as their law requires, Hill. 37 El. B. R. per 


to om g 
any Curiam.)] 


is de licd N 
by tuch will, may ſue the adminiſtrator for their legacies in the Spiritual Court. Agrerd. 
Nov 12. Chad ron v. Harris. 

In the caſe of a nuncubatire will, which is merely ſpiritual, and is null in their law, unleſs 
proved by two wirneits at lait, no prohibition mall go, though they difallow the will, be- 
cauſ: proved by one witnefe wnly tor that Court has the cogmzance oz the provate of wills, But 
vet if a rcrocat ion of ſuch will is pleaded there, and prove. by one witneſs, and they refuſe the 
plea for want of ſuſhcicnt proof, a prahibition ſhall go. Adjudged. Carth, 243. Shotter v. 


Friend, 


L 2 J Cs. If a man makes his ſon, being an infant, his executcr, 
and during his infancy he makes two other guardians to the in- 
fant, and alſo makes by the ſame will #9 ſuperviſors, and deviſes 
certain legacies cut of the profits of certain land, to be paid at ccr- 
tain days; and appoints alſo by the will, at the guardians 
ſhall enter into an «ligation to the ſuperviſors to pay the legacies at 
the days appointed by the will. In a ſuit in the Eccleſiaſtical 
Court to compel the guardians to enter into the obligation as 
is aforeſaid, if they ſay that they cannot raiſe the legacies out of 
the profits by the doys aforeſaid, and this plea is refuſed, a prohi- 


* 


bition ſhall be granted, Tr. 16 Ja. B. between Walkeden 


and adjudged, and prohibition granted. 
Yelv. 92. [6. [So] If a man mates a will, and thereby gives a legacy to 


S. C.—8. C. f i Es ; 
1 J. S. and after rewkes the auill, and dies inteflate, and the ordi- 


291. 292. in nary grants admin;/iration to J. D. againſt whom F. S. ſues for 
Caſe of Ri- the legacy in the Eccleſiaſtical Court, and J. D. there pleads 


hardfon v. i off 1 ich 1 
HE the revication, and offers to prove it by one witneſs, which is 


rough. Per refuſed 3 for this plea is in effect that he made no will. Tr. 


Ny 2 4 ja. B. R. between Brown and Wentworth, prohibition granted 
et After debate, but demurrer upon the count. ] 
Caſe here is | 
intirely of celeſiaſtical conuſance. Though they have cognizance of the original matter, 
yet when the Gefendant pleads a revocation, which is an mcad-nt of temporal cognizance, and 
triable at common law, they ought to try it as the common law would ; and if they try it ſo, 
and allow one witneſs, they may; otherwiſe a prohibition lies. 2 Salk. 547. Shotter v. Friend. 
| And if they admit the proof of one witneſs, whether he be a credible witneſs, or rot, they 
ſhail judge; and the party has no remedy but by appeal, Ibid. But per Gilbert Ch. B, 
this ſeems to intrench upon their juriſdiction; for if they cannot judge by the law whether the 
will 
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will is rev oked or not, they cannot judge whether there is a will or no will; and the denying 
them to prove, unlets they will dit by one witneſs, is denying them to determine touching the 
validity of a will of a perfor! oftate, which al allow to be v1 eccleſiaſtical oonufange. C. Eq. 
R. 258. II. II. 12 Geo. in Caic of Mariot v. XI riot. | 


(7. If an executor will prove the tefament in the Eccleſiaſtical Agreed 
Court by one wwitn:/;, and this is diſulloaved, yet no prohibition SHOW. 172. 
y in Cafe of 


ſhall be granted, becauſe they have juriſdiétion of the matter $1,rer v. 


and procceding. Tr. 4 Ja. between Brown and Wentworth Friend — 


It the Spirts 
tual Court 

| procceds in 
a ruitter merely fpivitunt, ard protuining to Heir Court, according to the civil law, though their 
proceedinys are againſt the rules of the common law, yet a prohibition does not he; as if 
they refuic 2 ſingle witneſs to prove a will; forthe c nutance belongs to them. Noy 12. Cha- 
dron v. Harris. 5. Pb. But when in ſuch calc colivieral metter ariſes, which is not of their 
conuſance properly, there the courts of common law entorce them to admit ſuch - vidence as 
the common law would allow. Per Holt Cn. J. Ld. Rey:a. Rep. 221. 222. Paſch. 9 W. 3. 
in Cast ot Bitcdon v. Gul. 


1 * 
2381 ed.) 


8. If a man iber in the Eccleſiaſtical Court fir a penſion Cro. J. 2199 
zu lere be never demanded it, though the Statute of 34 H. 8. pl. » r 
[19.] which gives remedy for ſuch penſions, ig <vhere it is wil- fon, ſor tiat 
fully denied, he ſhell fue in the Ecelefiaſlical Court p yet no prohi- the geien- 
dition ſhall be granted, becauſe the ſuit belongs originally to h ee. 
the Eccletiaftical Court. H. 6 Ja. B. R. between Bulbrok and e der 


Where were 
Bridges, Per Curiam. ] two hurches, 
: ſucd in the 
Spiritual Court, furmifing in his libel, That whereas for 10 years, 20 years, 40 years, and 69 
years, he ouzht to fay ſervice in the one church un oe Sunday, and in the other church the 
other Sunday, alternis vicibus; it was oed lie ſhould far ferries every Sunday, and have al. via. 
425. of each will, to be taxed of the inhabitants; and that the plaintiff being taxed 44. had not 
paid, &c. And becauſe he doth not altedge a prefer iftron, time whereof, &c. a prom ton 
was prayed ; but upon motion, becaute it is bit a peaton, and mcrely ſpiritual, and inable 
there, and it is not necefſary to alledge a preſcription Lut for 6 years; it was well enough, 
and ſhall be intended time whereof, &c. unleſs the contrary he ſhewn; and for that the ſuit 
was before the prohibition, and aimed ia the appeal, à contultstion was granted, without 
inforcing him to appcar and plead to the prohtbitton Cro. J. 66. pl. 3. Paich. 22 Jac. 
B. K. Gilby v. Willams. parſon of Leath and Lanroit in Glamorganſhire 

Abiſhop ſued for a penn to which he intitted hunt by prescription; the defendant ſuggeſted 
for a prohibition, that it being by pretcription the Court had no cognizance of it; and cited 
for it Lord Coke's opinion, 2 Init. 4941. But it wes refolved by Keyling and Twiſden the 
other J. being abſent), that pensions, though by preſcription, might be ſued for in that Court, 
they having cognizance of the principal. And tücy ſad that Coke's opinion is [ 
not warranted by the books. Vent 3. Mich. 20 Car. 2. B. R. Thx biſhop of 3 ] 
Lincola Smith. 

So where the ſuggeſtion was, t the hunde out of with, were wer lands which came to the 
king, and he granted them, &c. and that the plaintiff clarms under that grant, and that he covenant d 
10 diſcharę t e ſaid lands of all penſions, &C. and tl. is ujon ine Statute of 31 H. 8. cap. 19. which 
appoints the ſuit for penſiuns in ſuch caſes to be in the Court of Augment:tions, and not elj/-where. 
But the Court won'd not grant it without produ iy the letters patents, being a matter of te- 
cord; but that where the ſurmiſe is of matter f fa}, it is ſutticient to ſuggeſt it. And the 
Court ſaid that per ſions, whether by prefcr:ption or otherwiſe, might be ſued for in the Spi- 
ritual Court; but if by preſcription, then there was a remedy “ at law alſo, Vent. 120. Paſch, 
23 Car 2 B. R. Ano. 

* A pariſon that has a penſion by preſcription, may either ſue at common law or in the 
Spiritual Court; but if he 6111s a writ of annuity at common law, he can never after ſue in the 
Spiritual Court; fr his election 15 determined. Mod. 218. pl. 6. Trin. 28 Car, 2. C. B. Barry 
v. Trebeſwycke. 

If the preſcription be denied to be time out of mind, then a prohibition is to go, ſo that 
the preſcription may be tried at law. Ven. 265. Mich, 26 Car. 2. B. R. Anon 

The Spiritual Court has cognizance of a penſion as well between a parſon and a layman, as 
between ſpiritual perſons, elſe all impropriations will be free, which would be miſchievous ; 

B 2 


and though it was ſugge bed for a prohibition that there is no ſuch preſcription, yet the prohi- 
bition was denied, becauſe this preſcription is triable there. 2 Keb. 41. pl. 82. Patch. 18 Car. 2. 
B. R. Philips v. tinkiou. 


For the t- [9. Upon a ſuit in the Eccleſiaſtical Court for ſub/7raf:om of 
eee; tithes, if defendaut pleas that he /et them cut, and they will not 
C& T4 74 od | 


temporal co- Allow the proof by che ite, a prohibition lies. M. 17 Ja. 


nu/ence, aud B. between Downs ard Deveniſh, Per Curiam.] 

triable at 

the common law, where one witneſs would be ſufficient. See 2 Salk. 547. Shotter v. Friend. 

Between a layman and tarmer of the parſon, the ſuit ſhall be in bank, and not in curia 

cleri; and they were at iſſue there it the corn were ſevered from the g parts as tithes, or not 

ſevered. Br. Diſmes, &c. pl. 2. cites 45 E. 3. 17.— hr. Juriſdiction, pl. 10. cites S. C. 
Prohibition for ſuing for ?ithe-prgcons, I he defendant in the Court Chriſtian pleaded payment, 

and cffered to prove it by one witneſs ; and they refuſed to admit thereof without two witnelles ; 
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and he thereupon brought a prohiotion. And ruled that it well lay; for it would be a greater 1 
incouvenience to bring tWwOa w itnefles O prove Payment ot Cv ery fort ot tithes, &c. wherctorcy © 1 


c. Cro. Eliz. £66. pl. 20. Paſch. 41 Eliz. C. B. Mallary v. Marriot. 
Farmer of an appropriation libelled for tithes of lambs for feven years, and payment was 
proved by one witneſs; a piohibition wes granted for not allowing it. Cited by Hutton J. 
H... 87. in Caſe of Warner v. Bariet, as anc Hawkins's Calc. | 


/ 


8 Leo. It baron and feme are divorced fer adultery a menſa S 
8 < . . PF = . 
Fol. 391. thoro * & mutua cohabitations, and after the feme ſues alone in 


— — the Eccleſiaſtical Court againſt a ſtranger for ſlander and defa- 
S. 22 Roll. 8 


Rep. 425. mation, and ſentence there given for her, and penance in- 

But culia joined the defendant, and e of ſuit aſſſſed to the plaintiff, and 7 
1 after the baren releaſes ail ations, and this ſuit and all appertain® Wi 
Motteram ing t9 it, and the detendant pleads this releaſe in the Eeclefiaſtical MR 

v. Motte= Court, which is di/a/l;wved, yet no prohibition ſhall be granted, 
3 becauſe though the ſaid divorce does not diſſolve the marriage, 
reports, that but they continue baron and feme notwithſtanding this; yet 


- nin inaſmuch as by the courſe of the eccleũaſtical law ſuch feme 
1 5 * . . . 
1 may ſue alone without the baron, and this ſuit is but to re- | 


that a pro- ſtore her to her credit again, which was impeached by the 
— defendant, and the coſts of ſuit are not for any damages, but | 
be granted, merely for the charge of the ſuit, and depending upon the | 
and that a ſuit; therefore neither the ſuit nor the coſts depending there- 
Prohibition upon ſhall he releaſed by the baron. Mich. 14 Ja, B. between | 


as denied 


bythe whole Matam and Malamadjudged. J 


Court. | | 
Holt Ch. J. faid he took this dference, If a feme covert ſues for defamation in the Spiritual 
Court, and there ſhe obtains ſentence, and colts are given her; if ſhe cokabits with her huſband , 


at that time, he may relcaſe them, but if ſhe be aivorced a menſa & thoro, though the marriage 

ſtill continues, he cannot ; becauſe if there is a divorce the huſband is to allow the wife alimony, 

and if ſhe has alimony the coſts expended in the ſuit are ſuppoſed to op out of it ; and therefore 

3 the huſband cannot releaſe it, becauſe ſhe has it ſeparate, which is the reaſon, though not men- 
| 4 tioned, of MoTam's Casz. 2 Roll. Abr. 301. 12 Mod. 89. Hill. 2 W. 3. Chamberlain and 
; 
| 


Huetſon. 5 Mod. 71. Chamberlain v. Hewſon.— i Salk. 115. S. C. — Lord Raym. 
Rep. 73 74. 2 


— C. — LI I. But if ſuch feme after ſuch divorce ſues in the Ecele- 
3 ſiaſtical Court for a legacy given to her, and the releaſe of the 
appears that baron is pleaded and diſallowed, a prohibition ſhall be granted; 
L 4 ] for here the legacy is originally due to the baron and feme, and 
che legacy the ſuit there is for a rea/ intereſt, aud therefore the releaſe of 


: the 


=— —_— a A ow wo£©u a cocoa co ac Oi am 


n 


F f * 
| 
| 


: * nnn 
3 


RETIRE! 


BEI © et e 27 a . = — 
r = 4 | : - 
r — F * l "Sa ES. , 
* . e 5 » wed 2 gt * . 2 b 5 p 
. IN "44 5 = Ts 1 IT) a 1 wt - 
r * 2 * ein we La ot 3 wo , * 4 

. — . 4 „ 1 Nan od, AED 2 l e — n p 

ö . 2 2 . be fs bg el „% Fn ng L 

x \ Re * 1 1 r F 


Pꝛahibition. 


4 


the baron will diſcharge it. 44 El. B. R. between Stephens vas deviſed 


' and Totti adjudged. | 


* 


to CC by ner 
father after 
the divorce, 


and that a conſultation was granted, but that it was upon terms, vig. That the Feclefiaftical judge 
would uot difallow the releaſe. --—-Cro. E. 908. S. C. And all the Court held the releate goud, 


—— Noy 45. S. C. accordingly. 


[12, If A. a feme covert ſpeak ſcandalous words of B. anther 
wert, and after the baron of B. releaſes this to the baron of A. 
and after A. ſues B. in Court Chriſtian for this defamation,: to 
reſtore her to her credit, and there the relcats of the baron 
of A is pleaded, and notwithſtanding ſert-nce is there given for 


A. and cis taxed, and thereupon an appea!; no prohibition hes 


as to the matter, becauſe they have jurifdiction of the cauſe, 
and alſo of the manner of proceeding ; but a prohibition lies 
as to the coſts, for the coſts ſhall go to. her baron who has 
made the releaſe. Tr. 7 Car. B. R. between Perry and Hub- 
bart, per Curiam, and prohibition granted accordingly. Tr. 
12 Car. B. R. hetween Paynell and Walford, per Curiam, 
where the feme ſucd in Court Chriſtian for defamation, and 
the baron and the other referred them to the axward of J. S. 
who made an award, and pleaded it in Court Chriſlian, and not 
allowed, yet a prohibition denied, becauſe this ſuit is to reſtore 
her to her fame, which the baron cannot hinder. ] 


Cro. C. 222. 
pl. g. Trin. 
7 Cer. B. 
Anon. But 
leems to be 
S. C. And 
lays, the 
Court con- 
ceived that 
the releale 
of a baron 
cannot be 4 
bar to this 
ſuit quoad re 


formatronem 


morum; for 
the feme 
being {Cane 
Calized, 
may ſue in 
the Spiritual 
Court to be 
repaired 
therein; and 


the Court may ſentence the defendant to 2 ſubmiſſion or corforal ſινν n, which the baron can rot 


1e(caſe ; but for the relcaſc of the coſts, the baron may well do dit. 


Whereupon rule was given, 


if cauſe were not {hewn at a day, &c, that a prohibtion {ſhould be awarded to ſtay the ſuit 


quoad the colts. 


(13, If a man deviſes 20/. 7 5 of his children, 1g be equally 
divided between them, and after one of the children diet, and 
then the ſurviving children fire in the Court Chriſtian for the 
whole 201. as they may by the eccleſiaſtical law; for by their 
law they are: jointenants, though by the common law they are 
tenants in common; yet no prohibition lies, becauſe there is 
not any remedy dr ſuch legacy by the common law, but only 
by the eccleſiaſtical law; and therefore they thall have. power 
to adjudge who ſhall have it. M. 5 Car. B. R. between 


Evant and King reſolved, and 2 conſultation granted accord- 


ingly. ] 


they will not allow any ſurvivorſhip ; and therefore C. moved for 2 prohibition, 


A. died, and 
mode 4. and 
of hts EX he 
tore, aud de- 
viſtda eg 
to them b 
trrxt Hen; 
I. takes * 
band, an 
diet, and ihe 
huſoa nd ſues 
C. in the Fee 
cleſiaſtical 
Court for a 
moiety ; for 
inthat Court 


and it being 


Oppoſed, it was granted per Curiam. And the Court told them, if they were not fatisfied, 
they might demur to the declaration, and cited 2 Roll. 301. Freem Rep. 286. Trin. 1675. 
B. R. Barton's Caſe. — (But the Reporter ſays) Nota q'le ſuit la eſt pur un legacy, mes icy le 
legatee eſt mort.— So where J. S. deviſed goods to B. and C. and the executor , to the legacy ; 
and afterwards B. died, and his executor ſued in the Spiritual Court for his part; and theres 
upon C. ſued a prohibition, and declared. Upon demurrer and argument it was ad udged that 
the prohibition ſhould ſtand; for by the executor's afſent the intereſt is veſted, and is become a 
Chattle, and governable by the common law. 2 Lev. 209. Mich. 29 Car 2. B. R. Buſtard v. 
Stukely, —— 2 Jo. 130. Hill. 31 & 32 Car. 2. B. R. Baſtard v. Stukeley, S. C. argued, but 
no judgment. 3 Keb. 828. pl. ;6. Mich. 29 Car. 2. B R. S. C. adjudged accordingly. 
o that the year and term in Jones ſecms miſprinted. ] 


B 3 


[16. If 
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47 Prohibition. 


Roll. Rep, {14. If a ſuit be upon a mdus decimandi in tlie Spiritual 


3 C. — Court, and the defendant ſays that the modus 1s other than the 
1 * Plaintiff alledged, and proves it by one witneſs, which is not 
3 i 5 * 2 . . : 
Coſlin. S. C. ſufficient by the ſpiritual law; if they refuſe it for this cauſe, 
Bags {945 a prohibition lies. My Reports. 14 Ja. Goflin and Harden.) 
um- 
cient, notwithſtanding the Biſhop of Wincheſter's Caſe. 2 Rep. 45. unleſs it was pleaded below, 
becauſe perhaps they might admit the plea. 2 Salk. 551. pl. 13. cites 12 W. 3. B. R. per 
Hol. - And per Holt Ch. J. If a modus be there plcaged and admitted, no prohibition ſhall 
BY tr if the queſtion be modus or n modus, a prohibition ſhall go. Ibid. Hill, 12 W. 3. 
B. R. Anon. 


5 ] T[15. Ss if the ſuit be upon a modus in the Spiritual Court, 
and the defendant ſays that the modus is other than the plain- 
tiff has alledged, and Hey refufe to accept his prof of this modus, 
a prohibition lies, My Reports. 14 Ja. Gin and Harden. 

FA— (s. If a ſuit be for a /egacy in the Spiritual Court, and the 

Fol. 392. defendent þ/-ads à releaſe in bar, which is denied by the plains 

„ titf, and the detendant® proves it by ce wvitneſs, if they re- 

in Cie et fuſe this proof there, a prohibition lies, becauſe it is good 


Suoucrv. proof by our law. Mich. 15 Ja. B. between Percher and Whes * 


Friend. 
Prob b tion: 
and fer 
med, 14 the defendant ſucd him being an executor, in the Spiritual Court for a legacy, 
whruoreas the p12 Inti had a relcs £: but had only one witnets to prove it; but a conſultation was 
gran'ed. Hut if he had furmited that he had Fe ſcuded thts rlexfe in that court, and produced his 
witnets, and that they would not allow it becauſe he had no: two witneſſes; this had been 1 
good furmiſe, And it was lad the plaintif} 1s et no miſchiet, for he may have a prohibition 
alter ſentence given in that court, Cro. F. 88. pl. 11. Hill. 3 Elis. w B. R. Baguall v. 
S okes. | 
: One ſued ſor a legacy in the Court of Audience, and the libellee He, ed a relenſe, and proved 
it by one wiinets, the flatut ff denied not the releaſe, but replied, That the 15;:/t..te that made i 
was an idcot, and the protubition was dented; for it was pertinent to the cauſe and their qurif- 
diction; but if they will diſellow the proof, becauſe it is by one witneis, winch he aſligned as 
a rea'03 at the fiiit, a protibition will lic; for it is not (uftcrable by our law to diſallow that 
proc? againit a legacy, which is allowable by law againſt a ſtatute, recopmzance or judgment; 
or that would make a Devaltavit; but if they will except to the credit of witneiſes, or the 
uke, they mey, according to their law. Hob. 188. pl. 231. Anon. — It was agrecd, That 
? ſurgrſiivn that the Stiritual Court objefed to the *redibilits of a witneſs, is not a lathcient ground 


ble, Per Curiam. Hobart's Reports 255. Anonimus,. | 


for a prohibition ; for they are the proper judges of the credit of a witnels, Carth. 143. Tring 


2 M.. & NI. B R. in cate of Shoter v. Friend. ö 

On piayung a prohibition to the Official's Court at York, becauſe they would proceed to try 
2 deed relating to an extcutor, it was ſaid per Twiſden, (and not denied by any) That from he 
time of juſt ce Jones till now, no prohibition has been granted, upon ſuggeſting that Spiritual 
Court refuſe to allow proof of a deed, «Cc, vy one witneſs, Sid. 161. Mich, 15 Car. B. R, 


Prince v. Huc't. 


_ % [17. Sz when the releaſe is pleaded in bar of the legacy, if 


the proh bi- they vi net alliv it becauſe the awitneſſes named in the deed are 
tion was dead, nr will allow any proof of the deed by circumflances, as by 
prove: comparing the witneſſes Hands, &c. a prohibitian ſhall be 
containeng . . . 

this ever. granted. XI. 16. Ja. B. between Watis and his wife, againſt 
men of e the executor of Sir % Cronifby reſolved, and a prohibition 
r granted. Hobart's Reports 312. S. C If this be not proved 
2d that qe upon the prohibition, a conſultation ſhall be granted; and if 


vera to it be proved, plaintitF has no cauſe of action.) 

prove DY ; : 1 

wiin ies ha it was the hands of the witneſſes, and that Watts the huſband confeſſed that he 
lublcribed 
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Prohibition. 5 


ſabſetibed the releaſe, — S. C. Hutt. 22. Cone ſbic's Caſe; and that in ſuch cafe the Spiritual 
Court will allow no proot but of thule that wiote it, or who aw tlicm fubiciive, 


[18. Upon a ſuit in the Spiritual Court, if the Court takes an &. C. Roll. 
6bligation of the defendant to pr rform their ſentence, a prohibition mn oe 
lies; for they have other lawtul means to compel him to per- 14 Jac. B. 
form it, if they have juriſdiction. M. 12 Ja. B. R. Codd's K. The 

ale Curi; Sce my Reports. 14): n 
caſe, per Curiam. Sc my Reports. 14 Ja. appear de 

: dic in diem, 

till they ſhould determine what alimony he ſhould allow his wife; the which he refuſed, and 

theretore the High Commuftion Court, in which the cauſe was, commited him. Whereupon 

he moved tor a Habeas Corpus; and the Court faid they might commit him tor refuſing to take 

his wife, or to ſhew cauſe to the contrary, but as to the obligation they would adviſe, and ſo 


he was remanded. 


[19. If a parſon ſues againſt a pariſhioner, for net ſetting out © Vent. 48, 
of tithes according to the Statute of 2 E. 6. and defendant fays that 3 M he 
he fot out the tithes, and this plea is there refuſed, becaule it is C. B. anon, 
not ſufficient ſetting forth of tithes unleſs the parſon be pre- — Shit 
ſent 3 yet prohibition thall be granted, becauſe it is ſufficient _——— 
by the common law, though the paren be ab/ent. Mich. 15 Ja. pew be cauſe 

the Celene 


B. Reſolved, and prohibition granted.) e er. 


; not given the 
parſon notice of ſetting out the titles; upon ſuggeſting this matter, a prohibition ſhall [ 6 
go, becauſe notice is not r.quijite by the common law, Carth, 143. in the Cale of 
Shotter v. Friend. 


20. If a man ſues another in the Fecclefiaſtical Court for 
calling him baflard, and the defendant there pieads that he was 
bern after a contra between his father and mother, but before 
any marriage, Which plea is there refuſed, becauſe they by the 
eccletiaſtical law hold ſuch iſſue legitimate which by the com- 
mon law is a baſtard, a prohibition thall be granted. H. 39 
El. B. R. between Ambler and Metcalfe adjudged.) 
[21. If baron pfÞfſed of goods in right of his feme, as adminiſtra- 
trix, grants tie goods to J. S. and after the feme dies, and then a 
new adminiſtration is granted to J. D. who ſues the grantee of the 
goods for a ſpoliation in the Eccleſiaſtical Court, a prohibition 
lies. Mich. 11 Car. B. R. between Clarke and Damel, a pro- 
hibition granted per Curiam. ) | 
[22. If baron poſſeſſed of goods in right of his feme, as ad- 1Lutw.672, 
miniſtratrix, waſtes the gocdi, and after the feme dies, if the * 
baron be ſhed in the Spiritual Court for a ſpoliation, or for Berkley. 
waſle of the good, a prohibition lies. M. 11 Car. B. R. in the 
{aid caſe of Clerke and Daniel, ſaid by Juſtice Jones that it had 
been ſo reſolved, though the Spiritual Courts complain of it 
to be very hard.) | : 
(23. If a parſon ſues for tithes againſt a pariſhioner, and there A libel was 


or Sub- 


the pariſhioner pleads the leaſe io him of his own tithes by the par- ſtraction of 


Jon by way of diſcharge by deed, and this plea is refuſed, a pro- Tithes; it 


hibition lies. Mich. 15 Ja. B. R. Parſon Starcie's caſe adjudged, E 


and prohibition granted. ] hibition, 
B 4 That 
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Rep. 12. 


7 Prohibition. 


That the plain“ iff having a leaſe of the tithes, had but one witneſs to prove it in the Spiritual 
Court, and for that reaſon they would not allow it : but it was at length relolved, that a con- 
ſult tio be awarded ; for by their having cogmzance of the priactpal, they have conſequently 


co.112ance of the acceſſary; and if ſuch furmife ſhould be allowed iu every Caſe, it would often 
i for mere delay, and the Spiritual Court ſhould not try the acceilary as well as the 
p: 412i. Cro. J. 269. Hill. 8 Jac. B. R. Roberts's Caſe, 12 Rep. bz. S. C. accords 
10 


. tbel was for tithes; the defendant pleaded there a dd and covenant to hold ht: lands tithes 

daring the life of the parſon, re nderin/ ſo mach rent, and for 4: fault of payment the grant 'o be 
void, aud | io wich the plain.itt there | {ard, That the rent fuch a day was not p 1d according 
to the condinon, by which, &c. It was moved for a prohibition, becau'e now the queſtion 1s 
upon a real contra, and they in the Court Chriſtian will not allow one witneſs, which our law 
does, Per Mon:«yue Ch, I clearly, // the parſon had denied his deed, fo that the gueſtron had 
bein whoither there wis 4 drmſe or not, a projubition lhould be granted for the cauſe above; but 
he has ne ſed the demile, and therefore as the Spiritual Court has conuſance of the principal, 
they thail ikewiſe have 1. of the a-ceffary; and Haughton J. accordingly ; and the ifſuc now is 
upon the payment of tie rent, Which te may well try; but if upon trial they retuſe proof by 
one witnels, a pro ib izion ſhall be granted upon ſuggellion thereof. And Doderidge and 
Crook: | accordiacl, 2 Roll, Rep. 42. Trin. 16 Jac. B. R. Barnewell v. Tracy. —- Codb. 
272. pl. 38. Bar newel! v. Pele, S. C. but mentions nothing ot non-payment of the rent or 
of one dnn s, but that the Court would not grant the prohibition, becauſe the original, viz, 
the tithes, belouz to the {p.ritual nitdi on; but it was ſaid that the pariſhioner might have 
action vi coverizu! agauit the parion in the Temporal Court upon the deed. 


S. C. Rell, 24. If. a parſon ſues for 2i7hes, and the defendant pleads an 
pe it arbtrement in bar, if this be refuſed in the Eccletiaſtical Court, 
Aon. 4 ; = d 

ic was faz- 2 prohibition ſhall be granted. My Reports. P. 12 Ja.] 

geſted ror 2 | | 

prohibition, that arbitrement i: a Natter triable at law ; but it was denied per Cur. But if the 
Spiritual Court ad udges otherwiſe upon arbitr ment than they oz! by the common Jaw, then 
a pro buon ſhall be gramied ; per Cole Ch. J. quod fuit conceiium per Doderidge, and there- 
fore they actviſ d to move lt again of tne arbitrement be diſallowed. —— But g Bulſt. 227. S. C. 
by the name of Parxktr v. Kur fays, a prohibi-ion vas prayed up3n refufal of the plea ; 
and that Cok: ſaid they would not grant , and that the Court wes all clear of opinion, that 
this plc of thc award there plended and by them refuſed, was no ground for a prohibition, and 
ſo by we rule of Court a prohlbition was denicd. 


S. P. Upoa aß. If an executor be ſued in the Eccleſiaſtical Court for a 
2 furm.ie 8 NV 5 b * 1 ; * 
ar diere Legccy, and the executor there pleags that there is an cbligation for- 


„F ted oats Soi So © = Ip B. .. 350 a 
L 7 1Jfted, 20 7 þ eught firf? 45 be Satisfied, and this plea is diſallowed, 
obligations à prohivition ſhail be granted; for by the common law debts 
were de- ought to be ſatisfied before legacies, NM. 11 Ja. B. R. 
pending. | 
and that they were true ones ; and at length a conſultation wes granted, ſo that the libellers give 


ſecuria to repay the legacy in caſe of recovery againſt the executors, upon the obligations. Mo. 


413- pl. 308. Trin. 37 Eli: Netton & Sharp v. the Waxchandlers company. --- Gold(b. 141. 
pl. 54. S. C. — Cro. E. 466. bis pl. 17. Hill. 3B El z. B. K. by name of Nector & Sharp v. 
Gennet reparts, that the bond wes for indemnify ing the ſheriffs of Londo from eſcapes, and 
hat it was held in B. R. to be no plea unleſs the bond was forfeited ; but Fenner ſaid, he 
doubied. Coke took a difference betwren a bond for payment of a leſs ſum at a day to come, 
which is a duty immediately, and a ſtatute or bond for performance of covenants, or to do a collate- 
7.4 ting; and that in the Jaſt caſe it 1s o plea againit a legatee, And in the principal caſe the 
obligation not being forfeited, a contultarion was awarded, — Ow. 72. Norton & Sharp v. 
Gennet S. C. and fame difference tagen, and a conſultation awarded, upon condition the legatee 
would enter into a bond to the execu.or to make reſtitucion if, &c. or otherwiſe not. 


—— 126. If the executor be ſued in Court Chriſtian for a legacy, 


Fol. 303. and the executzr flends that he has fully adminiſtered all that which 
But where he had, but there are ſome deſperate debts upon obligations and 
the executor upon contracts, hich, he offered to the plaintiff there, and to make 


— = letter of attorney to him to ſue in the name of the executor, and the 
t, — 
Court 
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Prohibition, = 


Court Chriſtian will allow this plea, a prohibition ſhall be _— 7 
granted. M 3 Ja. P. between SH, and Hermy dubitatur.] Ke " 

| Spiritual 
Court wou'd not allow the allevation, yet the opinion of the court was, That no prohibition 
thould be ant d for the lega y is a thing merely determinsblem the Spiritual Court, and this 
is a thing w i h cons merely in the dienen of the Cour! ; and et was reſolved that theres 
fore no protibiucn hel! be granted. Win. 78. Palch. :2 Jac, C. B. Anon. 


[27. If an adminiſiration is granted to the next of blizd, and 8. C. cited 
upon this an appeal :s ſued to the delegates, and there they intend to pcs“ 
revote the ſaid ſentence and ts grant it to another, who is nat Parker.— 
nearer of blood by cur lau but is by the ecelęſia ical laxw, a prohibi- 1. 3 
tion lies, becauſe this being ordained by ſtatute, onght to be h 96 
interpreted according to our law. Mich. 21 Ja. B. R. between yranted, the 
Wingate and Fitch reſolved, and prohibition, becauſe the admi- 27antce bas 

; : à ull intereſt 
niſtration was granted to the bryther of the half blond; and upon „ lich can- 
the appeal to the delegates, they inclined to repgal it, and to not be re- 


grant it to the brotlicr of the whole blood; and therefore pro- 3 


hibition granted to try the law thereupon by our law.] grant all the 

| | powerofthe 
ordinary is determined. And if he grants adminiſtration to the wife of the inteſtate, he cannot 
revoke it; but if he grants adminitiration to one as next of kin, and anoter more near of kin 
om s, he may revoke. Het 48 Mich. 3 Car. . B. Anon. — | But for more as to this point 
fee Title ExEcuToR, under the diviton of, Ad miniſtration repealed in what cafes. ] 


28. If adminiſtratian be granted 1 a couſin of the half blud, 


and upon this a ſ\it is by ansther, ah» pretends ts be couſin of the 


2uhole blood, where his father vas a baſtard by our law, and appealed 
to the audience, and thꝭ re they intend to repeal the firſt admi- 
niſtration, and grant it to the ſon of the haſtard, according to 
the eccleſiaſtical law, a prohibition lies, becauſe the ſtatute is 
to be interpreted according to our law. H. 2 . Ja. B. R. prohi- 
bition granted between. J 

29. The abbot of St. Albans kept the wife of FJ. & in his So if 4. robs 
houſe two hours againſt her will to have made a whore of her, 575 
and the baron ſpoke of it, by awhich the abbot ſued him for a ſcandal 2 3 = 
in the Spiritual Court; and becauſe the baron of this act may have Su 
writ of falſe impriſcnment, therefore a prohibition was granted, Court, a 


And per Brian, the abbot for this cauſe ſhall not have conſul- a 
tation, Br. Prohibition, pl. 14 cites 22 E. 4. 20 hibition, pl. 


14. Cites 22s 
E. 4. 20,——$S0 in any caſe, if ſuit be in the Sp ritual Court, where action is thereof given at the 
common law, prohibition ſhall be granted. Br. Conſultation, pl. 6. cites S. C. 


30. And per Brian, if I favear te pay lol. debt, and he ſnes | 8 
in the Spiritual Court, prohibition lies; for he may have debt S. P F. N. 
at common law; for where the common law may meddle, the B. 4*-(B) 


* _ But if a man 
Spiritual Court ſhall not meddle, Br. Prohibition, pl. 14. 4 r-afon of 
cites 22 E. 4. 20. marriage or 

| a will, ac- 
knowle does 


in the Spiritual Court that he ought to pay 100 Marks, or any other ſum at a certain day, then 
it he does not pay it according to his acknowledgment, he may be ſued in the Spiritual Court for 
the ſame, and a prohibition will not lie, -----So if he promiſes the payment of tithes, F. N. B. 
41 (B) in the new notes there, (b) citcs 20 E. 4. 10. 
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8 Prohibition. 


d. P. F. N. 31. Ss of ſwearing 7 infeof him, or that a feme ſhall not ſue * 
J. 43-(D ES” PG : g's 2 
= .. Cui im Vita, prohibition lies. Br. Prohibition, pl. 14, cites 


R. 12. I, 22 E. 4. 20. 
Berauſe the 
oath concerns aicmporal thing, viz. Land. 


32. A pariſhioner had paid 12 d. and ns more yearly, for the 
tithes of ſuch a cloſe fir 60 years; the parſon made a leaſe of 
the rectory, and the leſſee ſued in the Spiritual Court for tithes 
in kind; the defendant pleaded payment of 12d. &c. and the 
court refuſed the plca, and gave ſentence for the leſſee, and 
B. R. granted a prohibition, upon ſuggeſtlon that this plea 
was refuſed, notwithſtanding this rent of 12 d. was iſſuing out 
of land, ſo as an aſſiſe lay thereof, or that it might be dif- 
trained for. D. 79. a. pl. 49. Hill 6 & 7 E. 6. Anon. 

33. If one recovers a debt in the Spiritual Court againſt another, 
and aſter ſes there to have execution, a prohibition lies againſt 
the party and the judge. F. N. B. 41. (D) | 

S. C. 3e. 34. It was ſuggeſted for a prohibition to a libel for tithes, 
* that defendant pleaded there that the plaintiff was nat lauf, 
Creta. incumbent, &c. but ane T. which being a plea to the right of 
incumbency, that court refuſed it, but a prohibition was 
granted per Cur. For he being the tenant to the land, might 
plead it, otherwiſe he might be twice charged for his tithes, 
Cro. Eliz. 228 Paſch. 33 Eliz. B. R. Green v. Peniſdon. 
So of any 35. If the common law differs from the civil law touching the 
— legality or non<legality of a thing, if they will proceed according to 
ben which their law, a prohibition lies, becauſe the common law is to be 
uy our aw preferred. Sty. 10. Paſch. 23 Car. the 8th reſolution in the 
ought o de Cafe of Betſworth v. Betſworth. 


allowed, 
aud thev | 
tre will Pot affore e, a profiiyition ſhall be granted. Admitted. Arg. Lat. 217. in Caſe of 
$-07121203c v. Chuichyard. 


8. P. Mo. 36. A prohibition was denied, where they of the Spiritual 


— ——Da_g Court refuſed a ſingle witneſs in proof of payment of a legacy. 


— Sharp, Noy 12. in caſe of Chadron v. Harris; cites Paſch. 4. Jac. B. 
eues Hill. R. Peep's Caſe. 

20 Eliz. 

r.aton's Ceir. Velverton J. took a difference where the ſuit is merely eccleſiaſtical, for a ſum 
of money; as tor a legacy, there the payment of the legacy is of the nature of the thing, and the 
Eccleſiaſtical Court ſhall have juriſdiction of the proof and matter; but if one gives a legacy of 20 
oxen, and the other pleads payment of fo much money m ſatisfaction, there they cannot proceed but 
upon the common law, becaute the legacy 15 ulierrd; and it a proof of one witneſs is not ac- 
cepted, 2 prohibition ſnell be granted, for now it is legal trial. Het. 87. Paſch. 4 Car. C. B. 
in caſe of Warner v. Barret. To a fuit for a /-3acy in the Ecclehaſtical Court, the deferdant 


Fleaded fully adminiſtered, but he proving his payments only by one witneſs, ſentence was given 


againſt him. He prayed a prohibition. And by Hale Ch. J. where the matter to be proved 
(which falls inciderihij in a cauſe before them) 15 temporal, they ought nat ta deny ſuch proof as 
our law allows; and it would bea great miſchief to executors, ſhould they be forced to take two 
Witneſſes for the payment of every petit ſum ; and if they ſhoùuld, there would be the ſame in- 
convemence after their Ecath, And ſo a prohibition was gronted, and the party to demur upon 
the declaration, if he pleaſe, Vent. 291. Hill. 25 & 28 Car. 2. B. R. Richardion v. Diſborow. 
S. P. argued Show. 138. Trin. 2 W. & M. B. R. And afterwards in Mich. Term following 
adjudged eccordingly by the whole Court. And there Holt Ch. J. obſerved that the caſe in 2 


Inf, 625. where ail the judges agreed under their hands, That it the queition be upon payment | 
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Prohibition. 19 


ef tithes or legacy, or ſuch like incident, it is to be left to the trial of the law, though the par- 
ties have but one witneſs, yet that in the very next year, in caſe of Beowsn v. WENTWwORTH, 


Show. 172. Shatter v. Friend. Cath. 142. 5. C. — S. C. 
2 Salk. 547. S. C. — S. C. cited Ld, Raym. Rep. 220. Paſch g W g. by name of SyorTER 
v. FRIEND, in Cale of Brecdon v. Gill. | 


37. r 
£67071 ſhould collect the rates aſſeſſed for repairing the pariſh church, 


a0, he refuſed to do; and on a motion for a prohibition, it 
was ſuggeſted that it was not triable there whether the party 
was conſtable, and duly elected or not; but the Court denied 
to grant one, becauſe this matter is pleadable there, and pro- 
hibitions ought not to go, unleſs upon a trial of the matter 
there, their law and proccedings croſs the common law, ang 
in that caſe a prohibition lies only till trial here, and after that 
a conſultation ſhall be granted. Hard. 510. Paſch. 21 Car. 2. 


in Scacc. Goddin v. Wainwright, 


7. Alivel was brought on a2 cuftom, that the conflable 4 the 


(R) In what Caſe they ſhall not have Juriſdiction Se Mar. 
for a Collateral Cauſe, for Proſecution at the 5% gow 
Common Law. 3 


* See the Statute 1 E. 3. cap. 11. at the end. 


C1. IF a man be accuſed of being the father of a baſtard before juſ= Prohibition 
tices of the peace, and the juſtices in examining the mate fes, prayed, 

5 or that C. 

ter ſay that it is his baſtard, if they are after ſued for thoſe words ſued W. in 


in the Spiritual Court, a prohibition lies, becauſe he ſay it in the Spiritual 


the adminiſtration of their office. Hill. 14 Ja. B. Cade and Il Ind. * * 

5am, and Mich. 14 Ja. it was afſirmed again.) ic bed baſe 
[2. But otherwiſe it would be, if the juſtices /ay the words at rd; Webb 

another time after the examination, as was agreed Mich. 14 Ja. 2 

l l dant alledged 

in the ſaid cafe of Cade and Windham. in the Spiri- 


r:tual Court 


that the plaintiff was adjudged the reputed father of a baſtard by two ju ®rees of the peace, according 
to the ſtatute, whereupon he ſpake theſe words; and they of the Yproztual Court accepted his 
confection, but would not allow his juſtification ; wheretore he prayed a prohibition, which was 
granted him. Cro. J. 535. pl. 19. Faſch. 1 Jac. B. R. Webb v. Cook. S. C. Cro. J. 625. 
pl. 18. Mich. 19 Jac. B. R. adjudged upon demurrer that the prohibition ſhould ſtand, for 
being ſentenced at the ſeſſions, which is by authority of the ſtatute law, it cannot be impeached 
el{ewhere, and all are concluded to ſay the contrary till it be reverſed. — d. P. cited by Holt 
Ch. J. 7 Mod. 80 81. as adjudged in Lord Hyde's time, that ſince he had been adjudged be- 
fore the juſtices to have been the father, he could not ſuc below for defamation, And of that opt» 


nion was the Court. 


C3. If A. ſues B. in the Ecclefiaſtical Court for ſaying that he 
lived incontinently with C. B. ſhall have a prohibition, upon a 
ſuggeſtion that he was produced before a juſtice of peace, where he 
gave evidence that the faid C. had confeſſed to him that A. lived in- 
continently auith her, though he does not ſuggeſt that he ſaid the 
words for this is only evidence. P. 11 Ja. B. R. between Berry 
and Miles adjudged, and prohibition granted.) | 


91 Prohibition. 


Cro. J. 679. [4. If a man ſues in the Eccleſiaſtical Court for tithes, and 


I. 17. Mich. 5 
— . rec deri, and there 69047 os. | * 2 t ta VC 1, and aw TT as the 4. 
it; —_— 


but not S. P. endant proc ures a pre. bitiou, out aft, x tf ＋ 4 cen. altoh 1s gran fed, 
—2 Rol. and the RecleGo foal C © Wort 21x05 ab co/is ag ainſt the det tenda: nt 


+43 . for the coſts of the plai: tiff in the temporal court to obtain a 


do not ob- Prohibition, a prohibit! an {hall be granted for the taxing of 1 
terve the S. thoſe new coſts becauſe otherwiſe ev ery one {hall be deterred 8 
” from ſui d the plaintiff in the protcibitt 5 
| rom ſuing prohibitions, and the plaintiff in the pro (ibitton at 5 

; the common law ſhall not have any coits, though he recovers : 

* Fol. 324. there. Mich. 17 Ja. B. R.“ between Srorrchouſe and Read, per by 
W=  Curiam reſolved, and prohibition granted if this may ap- £ 
pear. | ; 


[5 If a man be defamed for [getting] a baſlard by a 5 and 

the churchwardens C5 ampel him ts enter int9 ail obligation to diſcherge 

the pariſh accirdivg ta the fiatute, and thereupon the party de- | 
L 19 J famed libels in the Eccleſiaſtical Court againit the wardens for = 

the defamation, a prohibition ſhall be granted. M. 10 Ja. B. 

R. Berry's Caſe, per Curiam.] 
S. P. And 6. If a man be indifed in a leet "ach keeping of a Arey houſe, 
theineit- and the party libels for this in the Eccleſiaſtical Court, a prohi- 
ment was 
removed in- bition ſhall be granted. M. 10 Ja. B. R. per Curiam, ] 


to B. R. and 
the party having brought an action upon the caſe, and which was ſuggeſted to be then depending 
in B. R. and ther: upon a prohibition being moved for, it was gra: ned. Palm. 379. Tin. 21 
Jac. B. R. Anon. 

1 E. g. Stat. 2. cap. 11. A profittition ſlall be granted againſt thoſe who in the Spiritual Court do 


5 * 4. 8 s * l Þ xy q . eo "> & x Reb." , 
B = * e — 4 8 * ", 2 Ee * os rw 
n r r AE 


fue their indictors. ' 
S. P Decauſe 2 If a man he indiFed in a leet upon the ſtatute for drunkenneſs, — 
uo wan . : X 8 
ebe and J. S gives evidence there againſt him that he was drunk, and = 


ſued there thereupon he ſues J. S. in the Eccleſiaſtical Court for ſaying the 
for grvinz brd, a prohibition ſhall be granted, M. 12 Ja. B. R. be- 
oof. tween Aufield and Feverell adjudged.) 


any of the 

King's 

courts quod fuit conceſſum per totam Curiam. 1 Roll. Rep. 61. Mich. 12 Jac, B. R. S. C. 
by name of Anfield v. Feverell, —2 Bullt. 269. 8. - *ccorcin 'gly. 

It two men are {worn to gite evidence unte @ jury, and do io, by which certain perſons are ins 
dicted, it they who arc indi cted © e thera in the 12 ritua ol Court who gave evidence tor defama- 
ton, they ſhall have a prohibition. F. N. B. 432. F.) So it ſeems if a feme be ſued for 
dctamation for proſecuting a homine repleg ande for her huſband. F. N. B. 42. F.) in the 


f ew Notes there (a, cites 33 E. g. Brief 912. 

4 -—— Sore [8. If indicters in caſe of feliny are perjured, yet if they are 
2 ariſes xpon 8 ſucd for it in the Ecclefiaſtical Court, a prohibition lies; = 
5 ſpiritua! this perjury ariſes upon @ temporal care. - 13 H. 7. Kell. 39. b 

5 74 35 per Curiam. ) | 

SE arent, 

x matrimony, /rgacy, Sc. the ſpiritual judge has authority to puniſh it, and the prohibition does 
þ not lie. Keiw. 39. b. pl. 7. | 

w [9. $2 if a jury gives u falſe verdi? between party and party, 
4 yet if they arc ſued for his perjury in the Eccleſiaſtical Court, 
4 a prohibition lies. 13 H. 7. Kell. 39. b. per Curiam.) 

4 10. If A. a parſon of a church ſues for tithes in the Spiritual 
£ Court 
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to him, Br, Prohibition, pl. 19. cites 10H. 6. 21. 


Prohibition. 10 


Court againſt B. who obtaint a probibitian upon 2 E. 6, upon ſur- 


miſe of barren land, and thereupon itiue is joined, and a verdict 
for A. and a conſultation granted, and after a ſentence given in 


the Spiritual Court, and there c taxed, upon a bill preferred, 


the particulars of which amount 79 abut 101, and there is pre- 
ferred alſo to have cls pro expenſes puriſperitorum & folreitatorum 
48“. and upon this coſts d for all to 481, In this caſe, be- 
cauſe A. the plaintiff, refuſed to take his cath that nothing of theſe 
Mts was for any expences at common law, though it was fo certified 
by the Chancellor; yet upon this ſurmiſe a prohibition lies. 
Mich. 9 Car. B. R. between 1/;zver and Vawer, per Curiam, 
but no prohibition granted, becauſe by conſent of the parties 
the coſts were mitigated per Curiam to 30ʃ.J | 
11. Newton ſhewed to the Court, that A. had brought In ſuch a 


treſpaſs againſt B. in this place, and are at iſſue; and pending <*{ a pro- 


3 . , S hibition was 
this ſuit the plaintiff unpleaded the defendant for the ſame matter in granted, be- 
the Spiritual Court, and prayed prohibition, and it was granted cans oh 
| plea in the 
Bithop's 
Court was 
moved pending this plea here. Br. Prohibition, pl. 13. cites 18 E. 4. 6. 


12. Where the elicitalion of chaſlity, and an aſſault, are one In this cafe, 


3 2 19 52 5 though the 
intire act, the Spiritual Court cannot divide them, and pro- en 


hibition lies. Far. 80. Mich. 1 Ann. B. R. Rigaut v. Galli- the Court 


ſard. was, that a 
| prohibition 

ought to go, becauſe though the ſolicitation, &c. was of eccleſiaſtical conuſance, yet the force 

added to ut makes it cogmzable in the Temporal Court, yet at the prayer of the defendant's 

counſel, they gave order that the caſe ſhould be argued by civilians ; but after- 

wards an apparent fault being in the plcadings, a prohibitios was granted. Ld, [ 11 1 

Raym. Rep. 82g. Mich, 1 Ann. B. R. 5. C. by name of Galliſand v. Rigaud. - Salk. 


32. S. C. 


13. It was moved for a prohibition to a libel for words, 
upon a ſuggeſtion that the plaintiff below had brought an action 


for theſe words grounded upon ſpecial damage ſuſtained by the ſpeaking 


them; and that though the words were ſuch as are properly 
ſuable for in the Eccleſiaſtical Court, yet a ſpecial damage at- 
tending the ſpeaking them, fo that an action lies, they ſhall 
not proceed in the Eccleſiaſtical Court. But the Court denied 
to grant a prohibition, Lord Raym, 2 Rep. 1101, Hill, 3 Ann, 
Evans v, Brown, | 


(S) In what Caſes they ſhall not have Juriſ- 
diction for Collateral Cauſe, for Cauſe of 
Pardon. | 


Li. IF A. ſues B. in Court Chriſtian for ſaying that he was a yy, gg, 
pander, &c. and after ſentence is given again? the de- Lewes v. 
fendant, and that he ſhall be condemned in expenſes litis, but before "ton 


. . S. C. Lat. 
the coſts are taxed in certain, comes the general pardon of 21 Ja. 153. Lewes 
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Jones J. to which Dodetidge agrecd; bat adjoruatur, 


11 Prohibition. 


+. Whitton by which the ſaid offence was pardoned. By this pardon the 


2 Witney. co/ts are alſo pardoned, becauſe though there was an award of 
Ubelled for Colts, yet till they are put in certain, the party has not any 


words. The intereſt in them; and therefore if they proceed there after- 


cdetencant wards for the faid coſts, a prohibition ſhall be granted, M. 
was con- g 0 
demned, 2 Car. between Lewes aud Whitley, per Curiam } 
and coſcs 
taxed to 187, And upon a ſigniſicavit an excommuanicato capiendo iſſued, but before it was 
returned, or he taken, a general pardon was publiſhed, He was atterwards taken, and praye 
to be diſcharged. Refolved that this taxation of coſts being for the plaintitt's benefit, is not 
Giſcharged by ite pardon. Cro. J. 139. Paſch. 5 Jac. B. K. Banning v». Fryer. But 
where the defenda. wes ſued before the ordinart for Cefamation, and the ſuit was begun, be- 
fore the laſt general pardon, ex othcio, and the colts taxed after the time limited by the par- 
don, a prob:baion was granted, inaſmuch as all things promoted ex ofhcio are diſcharged by 
the pardon, end inaſmuch as the principal wes pardoned, the colts being as acceſſary, ſhall be 
alſo pardoned. notwithitanding that they were taxed after the pardon. 2 Brownl. 28. Mich. 
9 Jac. C. B. Enbv v. Walcott. 
Between the time of awarding coſts, and the taxing them in the Spiritual Court, came 2 
pardon, which pardoned all ottences before December 1623, which was after the awarding 
and before the taxing them, yet they are not thereby pardoned ; and therefore a prolubition 
was denied. Cro. C. 9. pl. 7. Paſch. 1 Car. C. B. Dr. Brickcaden's Caſe, On a libet 
by B. for defamation, he had featence, and 6“. were allelled tor coſts, Defendant appealed 
to the Arches, which was depending in 1622. By a general pardon 21 Jac. the oftence of 
the defamatory words were parcon'd, and this was pleaded in the Arches; notwithſtanding 
which they proce: ded in the appeal, where the firſt ſemence was reverſed, and in that ſuit 167, 
were aſſeſſed for colts to appellant. All which was ſuggeſted for a prohibition, and it was 
thereupon demurred, But it was retolved, that there was no cauſe of prohibuton; for though 
the pardon has diſcharged the offence of the delamation as to any puniſhment to be inflicted 
by way of penalty, &c, yet in re{p«Ct of the cs in the firſt ſuit, which are not diſcharged by 
the pardon (being 4% b:Jore te du to which the pardon relates, as was agreed in HALL's 
CAs E, 5 Rep. 51. b. if they tre not du“ aſſ-lled. the Cour: may proceed in the appeal to diſcharge 
the party of them; and if they reverſe the frft ſentence. ſo as it appears the coſts were unduly 
taxed, and the party unjuſtly vexed, they may in the appeal ai, tor the pardon does not 
extend to ſtop the ſuit commenced in the appeal, nor by reaſon of the pardon had they cauſe 
to ſurctaſe the ſuit; and though the coſts in the appeal be alleiled after the pardon, yet they 
are well zſle:Ted, the cauſe of thoſe coſts not being taken away by the pardon ; whereupon 
conſultation was awarded. But Hutton Goubted thereot, becaule (ay he conceived) the pardon 
diſcharging the offence, they ought not to have proceeded for the colts. Cro. C. 46. 47. Mich. 
2 Car. C. B. Bald y v. Hickard. In the caſe of an excommunication by the delegates, 
and the party taken upon an cxcommu icato capiendo, the Court retolecd that he ſhould be 
diſcharged ; for the contempt and 1myrifonment was pardoned, but the coſts were not, and 
tnat the partv.may fue agein in the dale gates againſt the other when he ts at large, to compel 
him to perform the featence for the colts. Jo. 227. Hill. 6 Car. B. R. Cud rington v. Red- 
man, als. Rodman. And Ibid. favs, this caſe was moved again Paſch. 7 Car. And the 


Court was of the fame opuuon as above; and that a precedent was ſhewn in 2 Car, of a like 


judgment. whereupon the party was diſcharged, —— Cro. C. 198. accordingly, The King and 

Codrington v. Rodman. 

E 12 1 W. a fparſon was ſued in the High Commiſſion Court for incontinency, and ws 
: deprived. and anothir froſented to his living. He procured a paidon to be reſtored, 

and was after warde proceedrd agent for coſts of fut; whereupon he prayed a prohibition, 

the pardon being before any ſentence given, And it was granted; for if pardon comes before 

ſentence, they ſhall not after wards give colts, Cro, J. 325. Hill. 11 Jac. E. R. Watts's Caſe, 


— 2 Bulſt. 182. Do | i 


S. C. Noy. 2. And in the ſaid caſe, if before the pardon, and after the ſaid 


_ ſentence, the defendant appeals, and then comes the ſaid general par- 


Lat. 155. 
S.C. And don, and after the defendant deſerts his appeal, upon which new 


3 cofts are taxed for this deſertion, a prohibition lies; becauſe he 
appeal was has no other way to have benefit of the pardon but this; for 
right; for the firit Court ought to allow the pardon. M. 2 Car. between 


in the FP r 
— OY Leruis and Whitley.) 
cannot allow the pardan, they being to enquire there of the iniquity of the ſentence only. Per 
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Prohibition. 


C2, If a parſon of a church be convited of manſlaughter, and 
after has his clergy ailowed, according to the Statute of 18 El. 
and delivered out of priſon, if he be after ſued in the Eccleſiaſtical 
Court to be deprived of his benefice for this offence, a prohibition 
lies; for by the allowance of the clergy by force of the ſtatute, 
he is purged and acquitted of the felony, and of all penalties 
and damages incident to it in nature of a pardon. Hobart's 
Reports 375. between Serle and Willtams adjudged. And there 
cites M. 27 El. Rot. 2545. Nicol's Cate accordingly.) 

4. Prohibition was brought to ſtay a it in Court Chriſtian 
fer defamation, upon theſe words, If Maſter William Norwood 
had not gone out of town, he ſhould have aniwered for the 
two baſtards he begot upon two fuch women. He there pleaded 
the general pardon, which would not be allowed; and there- 
upon the prohibition was brought, ſurmiſing this matter; and 
now conſultation was praved. And all the Court beſides Glan- 
vile held, that it is well grantable; for they all reſolved that a 
general pardon doth not aid him for the ſtaying a ſuit in Court 
Chriſtian, which is for and ad i7/7antiam parts ; but if it were 
ſucd there ex cficis jrdicisr, the general pardon would then dit- 
charge him. Cro, E. 684, pl. 18. Trin. 41 Eliz. in C. B. 
Norwood's Caſe. 

5. A. and his wife were ſue before the high commiſſioners, 
that is to ſay, the wife for adultery with Sir M. B. and the huſ- 
band for connivency to it as a wittal; and they wwere ſentenced there 
for that, and %s taxed in July; and after the general pardon 
came, and pardoned all the offences before the ninth day of 
November before; and thereupon A. moved ror a prohibition, 
and had it, becauſe the ofiences were not enormous crimsés, 
and the ſtatute and the commiſſion upon that, is to give power 
to them to proceed upon enorinons crimes, and to fine and 
impriſon for them. Allo reſolved that the general pardon 
hath diſcharged the coſts, though the coſts were taxed before 
the pardon was in print; and this by the relation that it had 
to the day before the coſts were taxed, 2 Brownl. 37. Mich. 
8 Jac. Dr. Conway's Cate, 

6. Dr. H. libelled in the Spiritual Court againſt one of his 
pariſhioners for tithes ; the defendant there fhewed, that the 
doctor came to the parſonage by fimony and corruption, and 
upon ſuggeſtion thereof made in C. B. prayed a prohibition 
Dr. H. alledged that he had his pardon, and pleaded the fame 
in the Spiritual Cou't; and notwithſtanding that the Court 
granted a prohibition, becauſe the pardon doth nat make the 
church to be plena, but maketh the offence only diſpuniſhabie. 
But in ſuch cafe, if the king doth preſent, his preſentee ſhall 
have the tithes, Godb. 202. pl. 288. Trin. 10 Jac. in C. B. 
Dr. Hutchinſon's Caſe. 
for Mrs. P. The articles againſt her were, That anno 1622 
and 1623, the had a houſe next ad;oining to — 

Al 


7. It was moved for a prohibition to the high commiſſioners 


12 


Fol. 303. 
— ponmmudl 
Hob. 288. 
Irin. 16 Jac. 
8. Go 


Cro. C. 113. 
114 Trin. 
4 Car. S. C. 
Aud lays 
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13* Prohibition. 


that a pro- and that there was a private *paſſage through her houſe to So- 


hibition was EO 2 ; re 5 2 
— merſet-Houte, and that the permitted Sir R. H. to go by this 


after diverſe paſſage to the Counteſs of P. And that ſhe abetted, cauſed, 
days _—_ and procured adultery between them; for which the was fined 
ing, an 

chiefly upon : . , . 
the pardon, laſt general pardon of King James, in which pardon, Hough 
becauſe it adultery be excepled, yet abetting is nat excepted, prohibition was 


= 2 prayed fer the fine, and habeas corpus to releaſe the impriſon- 
offences ment. And day was given to ſhew cauſe why no prohibition 
— ſhould go. Litt. Rep. 150. Paich. 4 Car. C. B. Mrs. Peels Cafe. 

= 8. A libel was for the facrilegious ating away bells, & pro 
3 ſalute animæ. The defendant pleaded that he took them by 
328, order of.... and that he was pardoned by the act of general 


pardon ; this plea was refuſed, and thereupon they moved for 
2 prohibition ; but it was denied, becauſe this offence was not 
totally pardoned thereby, but that they may ſue there pro 
ſalute anime, and the rather becauſe the ſuit was againſt the 
churchwardgens ; and though the ſucceſſors may have an action 
for the taking the bells, yet the propereſt remedy is in the 
Spiritual Court, becauſe at common law damages only are re- 
covered, but in the Spiritual Court they will decree the thing 
in ſpecie to bereſtored. Sid. 281. 282. pl. 12. Paſch. 18 Car. 2. 
B. R. Welcome v. Lake. | 

g. Succeſſor libelled for dilapidations againſt the executor 
of the former incumbent, and ſuggeſted for a prohibition 
the general act of pardon; for that all ſuits for offences of 
inceſt, ſimony, or dilapidations, are excepted in the act, wnleſs 


commenced and depending befere ſuch a day (viz.) the 20th day of 


March laſt; and this ſuit was commenced ſince. The whole 
Court, upon hearing of counſel, and conlideration of the 
matter, conceived that the parliament never intended to take away 
the ſucceſſor s remedy for dilapidations, for that would be to eaſe 
the executor of the laſt incumbent, who was the wrong-doer, 
and tranſlate the charge to the ſucceſſor; but they would in- 
tend this exception of ſuch ſuits as might be in the Eccleſia- 
ſtical Court ex officio, againſt the dilapidator himſelf, to puniſh 
It as a crime againſt the eccleſiaſtical law, and to pardon it, 
unleſs there was a proſecution before the day aforeſaid. And 
ſo the prohibition was denied, 2 Vent. 216. Mich. 2 W. & 
M. in C. B. Anon, 


(T) In what Caſes they ſhall not have Juriſ- 
diction for Collateral Cauſe. ¶ Anſwering upon 
{ Oath. 


v 


Et. ww HERE a layman is to forfeit a penalty either by ſtatute 
or otherwiſe, there he is not bound to anſwer upon 


his oath in the Eccleſiaſtical Court, whether he has committed the 
| offence 
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| - then to accuſe themſelves by oath. 


„ 


Prohibition. +13 


effence which cauſed the forfeiture; for otherwiſe he ſhall be 
bound to diſcover ſufficient matter for an informer to inform 
againſt him upon the ſtatute. M. 12 Ja. B. R. per C.riam, 
in B radſlon's Caſe. ] 

2. If a man be ordered by the High Commiſſion Court to Roll. Rep. 
give alimony to his wife, and alio Bund in an obligation of 300/. 55 Pl. 53. 
to perform it, he is not bound afterwards upon a {uit there, to , po. 2008 
arifaver whether he hath given alimauy to his wife accordingly, S. C. And 
becauſe by this he is to diſcover the forfeiture of the obli- 3 


gation. M. 12 Ja. B. R. Brad/ieu's Cale, per Curiam re- Gy yy, 
folved.] ; als. 


GAWEx'%S$ 
Caſe, to have been r7cfulved accordingly in the time of Wray Ch, J. and a prohibition granted 
. 1 * 1 * 2 a* . 

Z. A man is not bound to an{wer upon his oath articles can- Mo. 845. pl. 
cerning the beck of Common Prayer punifhable by the Statute of 1 El. 1124. L. C. 


becauſe then he ſhall diſcover matter for an inſormation. I. [ 15 ] 
ES 127 5%. qHte y tne name 
13 Ja. B. R. Dighton and Halls Caſe. | of -Deyion's 


Cale.—s. C. 
2djornatur. Roll. Rep. 22c. pl. 24. Trin. 13 Jac. B. R. The King v. Dighton & al. 8. 0 
and S. P. per tot. Cur, Hill. 13 Jac, B. R. Roll. Rev. 337. pl. 32. Digliton and Holte 
Ibid. 415. pl. 32. rin. 14 Jac. B. R. Holt and Dighton S. C. but D. P. - Cro. J. 388. 
Hill. 13 Jac. B. R. Dighton and Holt's Caſe, And after three terms deuberation, the Court 
gave their reſolutions that they ought to proceed againſt them by witneſſes, aud not cempel 


4. But a clergyman may be examined upon his oath for 
preaching againſt the book of Common Prayer; for clergymen 
are not within the ſtatute. Tr. 7 Ja. B. Parſon Manfield's 
Cafe, adjudged per Curiam.] | 

ſs. A man is not to anſwer upon his oath matters concerning A man may 


tic faith; for there is a ſtatute by which he may be puniſhed, fue a prota 


if he publithes falſe doctrine. Mich. 18 Ja. B. Jenor's Caſe, : Qed = 1 
per Curiam.) the ſheriff, 

not to ſutier 
the king's lay ſubjects to come to any place at the citation of the biſhop, ad ſaciendum alrquas 
recognitiones, tl ſacramentum praſtand!, mit in cauſis matrimonialibus & teſtamentariis; and 
tue party may have thereupon an attachment again!t the biſhop, if he cite or diſtrain any one 
to appear betote him, to take an oath at the will of the biſhop, againſt the will of him who 
ts lummoned or cited. And by that it appears, that thoſe general citations which biſhops make 
t cite men to appear before them pro lelute animæ, without expreſing any cauſe, are againtt 
tre law, and the party may have an attachment againſt the biſhop tor the ſame, and may fue a 
prohibition ia to do. And if he do expreſs any cauſe in the citation, it ſeemeth that it ought 
te be tor ſume matrimonial or teltame:.tary cauſc. F. N. B. 41. (A). 


6. If a ſme be ſued in the Eccleſiaſtical Court for a contract „ grown, 
of marriage, and enters into an obligation to the Court, with con- 14. 8 C. 
dition ut #2 marry, or to cohabit in fornication, with any Fen- by — 
dente lite. She cannot afterwards be examined there upon her . Cage. 
cath whether ſbe be a fengle woman; for this tends to the for- 
feiture of the obligation. H. 8 Ja. between Cliford and 

untley, Per Curiam reſolved.] 

7. In a libel for incontinency, the judge in the Spiritual Court s. c. 4 Le. 
would have examined the parties upon oath, whether they did the 194 1.857. 

Vor. XVIII. C a” 
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14 | Prohibition, 


Boon faF or not. Whereupon a prohibition was awarded, becauſe 
would ad- no man is bound /eip/um prodere, where diycredit enſues 3 but 
WH otherwiſe it is in cates matrimonial or teſtamentary. Mo. 906. 
Cro. E. 201. Es . : " $07; 
S.C.accord- pl. 1265. Mich. 32 & 33 Eliz. B. R. Collier v. Collier. 

ingly, by 
the 1 of Cullier v. Cullier. S. P. And upon a reference to the Lord Anderſon, and 
the Lord Chief Baron, aud Wray, they certittied thus, viz, Where the knowledge of the matter 
belongs to the Court Criſtian, they may proceed according to the civil law. Gawdy ſaid 
the oath cannot be adminiſtered to the party but where the oFence is preſented firſt by two men, 
quod fuit conceſſum; and it way ſaid it was to in this caſe, Cro. E. 262. pl. 52. Mich. 33 
& 34 Eliz. C. B. Dr. Hunt's Caſe. It was moved for a prohibition to the Eccleſiaſtical 
Court. in cafe of adulten, becauſe they obliged the party to anſwer on oath; and prohibition 
was granted qua) that, that he ſhould not anſwer on oath, but proceed as to the reſt; then 
it was moved that there was a temporal penalty for providing for baitard children. But per 
Cur. we will not grant it, becauſe the Eccleſaſtical Court proceeds only to the puniſhment of the 
erime of adulicry. 12 Mod. 40 Paſch. 5 W. & M. B. R. Anon, 


8. Upon a ſit againſt the executor of a parſon, by his ſuc- 
ceſſor for dilopidations, a que/iton argſe avut a leaſe for years al- 
ledged to be taken by the executor in his aun name, but covenouſlly 
in truft for the late parſon, and would put him to his oath to 
anſwer concerning the covin; whereupon a prohibition was 
granted quoad their examining him o cath concerning the covin; 
for though the original cauſe belongs to their cognizance, yet 


the covin is criminal, and the avowing it to be bona fide is 


puniſhable beth in the Star-Chamber, and by the penal law of 
fraudulent gifts; and therefore not to be extorted out of him- 
ſeit by his oath. Beſides the expoſition of the 13 Eliz. 10. of 
Dilapidations, and what ſhall be covin or not within the law, 
reſts not in them to judge, but in the courts of common law. 
Hob. 84. Spendlow v. Smith. 
S. P. And 9. One was excommunicated for not taking the cath of 
becaule the churchwarden, to preſent upon all the articles contained in a book 
m_— thereunto annexed, among which were {ame that 202d oblige 
1 Him ts accuſe. himſelf, It was held per Cur. that ſuch oaths as 
nicated him May be adminiſtered there are only in cauſes matrimonial and 
for retulng teſtamentary z and that ſince the Statute of 13 Car. 2. no man 
ee e ought to have an oath adminiſtered to him to accuſe himſelf, 


TON1On 

was granted Or to be {worn to a book that contains ſuch matter inter alia: 
guore the and if a man be excommunicated for not anſwering to ſuch 
compels articles upon oath, it is good cauſe of prohibition : and th 
him to mae Pe * 88 Caute ot prohibition; and that 
any anſwer Churchwardens gt de be ſworn to do what appertains 10 their 
m—_— _ Hees and nd more. Hard. 364. Paſch. 16 Car. 2. in Scacc. 
cerning King v. Lake. 
himnſelt.and 
the excommunication diſcharged. 2 Mod. 118, Mich, 28 Car. 2. B. R. Waterſield v. Biſhop 
of Chicheſter. | | h 

In the Spiritual Court they tendered an oath to a churchwarden, to preſent according to the 
br ſhop's articles, which he refuſing, was excommunicated. It was ſuggeſted for a proiubition, 
that ſome of the things to be preſented, according to thoſe articles, were filthy talkers, rerilers, 
&c. and common ſowers of ſedition among ft nrighbours, which were general terms, and might be 
underſtood to comprehend things out oi their juriſdiftion. And the Court conceived a proht- 
bition ought 10 go as to thoſe things, but he H, firſt have plerded there, that non teretur ve— 
Hondere as to thoſe matters; and upon their refulel to have prayed a prohibition, Vent. 114. 
Faſch. 23 Care 2. B. R. Anon, — Aiterwards this matter came on again, and then it appeared 
tiiat the oath tendered was in Zenerai words (viz), ts preſent according to the king's ae 
law; 
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ing diverſe arguments, denied the prohibition; for they ſaid it 


Prohibition. 15 


articles were offered only by way of direction, and quaſi a charge: and ſo a 
Vent. 12. S. C. 


I and thoſe 
nrolibinon was denied. 


10. Upon a prohibition it was held, that if articles ex officio 
are exhibited for matters criminal, md the party is demanded 
to anſwer upon oath, he may plead there quod non tenetur re- 
ſpondere; and if notwithſtanding this they proceed againſt 
wer, he ſhall have a prohibition. But etheravi/c if the matter be 

ivil; for then he ought to anſwer. Sid. 374. Trin. 29 Car. 2. 
B. R. Goulſon v. Wainwright. 

11. A prohibition was prayed to a ſuit in the Eccleſiaſtical 
Court. The libel ſets out, that a fam has been made for the mY 

repairs of a church where tac defendant inhabited, and was 1 Faux 
make him pay his proportion, To which they required his anfwer Quitamg&e, 
(viz,), whether he had paid, &c. The ſuggeſtion was, that ” 
the party had tendered his anſwer, but the Court had rciuſed Twiſden at 
it, becauſe it was not upon oath, and that the Eccleſiaſtical firit held, 
Court cannot tender an oath to the party ſued, niſi in cauſis that prohi= 
matrimonialibus & teſtamentariis. But the Court, aiter hear- 


2 Lev. 247. 
S. C. by 


L1t:on ought 
to be grant» 
ed, to which 
Keeling in- 
clined, but. 
Hide Ch. J. 
totis viribus 
contra, and 
afterwards the Court being informed, that this was always the courſe of the Court, the prohi- 
pition was denicd. And a conſultation was afterwards granted by 1 5 Court, viz. Scroggs 
Ch. J. Jones, Dolben, and Pemberton. S. C. lieem. Rep. 296. pl. 24% hat it was 
held after many arguments, that they might compel the anſwering _ oath in this caſe, which 
was a ſyiritual caule, and iS ** cularlzed in the ſtatute of circumſpecte agatis among the 
mere ſp rituzlia : ; but it was faid that they ought not ts make a man aniſwe: upon Ca:h to 25 
t accuſe himfclt in any thing criminal. And the Court granted a Contuliaus.:. 


was no more than the Chancery did, to make defendants 
anſwer upon oath in ſuch like caſcs. 1 Vent. 239. Trin. 
31 Car. 2. B. R. Herne v. Brown. 


(U) In what Caſes the Spiritual Court ſhall 
have Juriſdiction of a Matter ſubfequent after 
the Suit | /ncident or Dependent], Having Juri . 
diction of the Original Suit, [And 7 chat may 
be tried there.] 


LS. FF. a fi! be in the Spiritual Court for modus deeimandi, 

if che d. -fondant pleads payment thereof, this ſhall be tried 
there, and no prohibition ilall be granted, becauſe the ori- 
ginal {uit was well commenced there Mich. 14 Ja. B. R. 


between 2 in and Harden, 5 per Curiam. Hobart's 
Reports, C "ale 3 14. 
2. $5, if payment be pleaded in a ſuit in the Eccleſiaſt cal f 16 1 
* Court for any thing wheres they have original conuſance. My 
Repo IT Ja. 3. R. Fol. 306. 
— — 
As in caſe of a ſuit for a legacy, if paymert be pleaded, a prohibition ſhall not be granted; 
for it is à matten depending uu the uiighnal. Roll. Rep. 12. pl. 24. Ja ch. 12 J. C. B. R. 
Anon. 
C 2 (3. In 


16 Pꝛohibition. 


s. P Jenk. [Z. In an ain in Spiritual Court by fe churchwardens, if 
805: Ph 78. defendant pleads the releaſe of one, this ſhall be tried there, and 
oe Hil J: no prohibition {hall be granted. My Reports. 14 Ja. cites it 
Jac. B. R. to be ſo adjudged 7 Ja. 

Starkey v. 

Barton. —— Yelv. 172. S. C. accordingly, becauſe the Tempora! Court had nothing to do 
with the principal matter, which was a tax for reparations, —50 where parſon and pariſhioners 
ſued the churchwardens, and recovered coſts, and the parſon reltattd the colts, a prohibition 
ſnall not be granted. Mar. 73. pl. 112. Mich. 15 Car. Anon. 


1 fon, and F. S. mates title alſ5 to them there, by force of a firſt 


Cn. preferred, though they have conuſance of the original ſuit ; for 
8 the leaſes are temporal. M. 12 Ja. B. R. between Mrs and 
283. 1TTOn . 2 * . . 4 a ] 

Ges If Clifton. Per Curiam, and prohibition granted. | 

the queſtion ; . 
te, whether one has one leaſe, and the other has another leaſe, this is triable there; but if 
they would try the validity of Icafes, they are to be prohibited. 5. C. cucd Arg. 
2 Show. 486. | 


7 7 
A 


F. If a man having a par/pnage impropriate, makes leaſe 5 
gears of parcel of the tithes by deed, and the deed is denied in the 
Eccleſiaſtical Court, and iſſue taken thereupon, a prohibition 
ſhall be granted. P. 8 Ja. B. per Curiam. | | 

Cor en ant is [6. If a farfr compounds with a parithioner for Vis tither, and 
not 2 cf., grants them 63 his deed to him for a certain ſum by the year, 
1 according to the agreement, and after he /ues the parithioner 
biton. in the Eccleftaſtical Court jor the tithes in kind, no prohibition 
ror = ſhall be granted upon this diſcharge by deed 3 for they may 
Tac. 2 R. well try this, having conuſance of the principal. 8 E. 4. 

AlGrcil v. [7. P. 16 Ja. B. R. between Griſin and Bulfiſt reſolved, 
Ray. and prohibition denied, though once before it was reſolved to 

the contrary for the church of Wakerle;.] | 

[8. If a parſon leaſe all the tithes of his benefice to a pariſhioner, 
and after ſues him fir his own tithes, no prohibition thall be 
granted; tor this leaſe is a good diſcharge there. 8 E. 4. 14. 
per Choke.) 

9. If a pariſhioner grants land to a parſon for his cu tithes, 
and after the parſon ſues him for the tithes, a prohibition ſhall 
not be granted; for this matter will be a good diſcharge there. 
8 E. 4. 14. per Choke. 

LI o. If a parſon grants to a pariſbioner the tithes of his can land 
Vr a certain rent by the year, ben condition of nin-payment, and 
after /ue the pariſhioner for his tithes in hind, no prohibition 
ſhall be granted, though the parſon ſuppoſes that the condition 

Koll. Rep. is broken; for they ſhall try it there, having conuſance of 
%. the principal; and if they adjudee otheraviſe than the common law 
Ibis. 12. pl, 41% ti, then a prohibition thalt be granted. P. 16 Ja. B. R. 
14. Anon. between 4 and B ſo held.) {1 1. It 
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Prohibition. +:6 


[11. If a porfor ſues for tithes in the Eccleſiaſtical Court, and s. P. and 
the defendant there pleads an arbitrement in bar, they ſhall try _ to be 
it there, and no prohibition ſhall be granted thereupon till 
they have diſall;wed the plea z for by intendment this is a good 
diſcharge there. My Reports. P. 12 Ja. per Curiam prohi- 
bition denied. Tr. 12 Ja. B. R. between Reynolls and Hayes 
adjudged, and a conſultation granted. | 5 N 
C12. If a parſon ſues for tithes in the Eccleſiaſtical Court, and | 17 ] 
the defendant there pleads a leaſe of them by deed by the parſon 2 * nw 
to him rendering rent, to which the plaintiff ſays, that the rent - * 
was reſerved upon condition of non-payment to be void, and avers Barnewell 
that he did not pay it at a certain day, and the other pleads pay- 2. To 
ment at the day; this ſhall be tried there, and no prohibition ay: 
ſhall be granted. Tr. 16 Ja. B. R. between Griſſin and Bul- held that the 
ict reſolved per Curiam, and a prohibition denicd.] uſu: being 


upon the 


payment of the rent, they may try it: but if they diſallow the proof of it by one witneſs, 


prohibition will be granted; and lo it would be if the iſſue had be n whether there was any 
deed of demile, or not. 


13. If a parſin lenſes by deed the tithes of the pariſh, and after 
ſues for the tithes in the Spiritual Court, and there this leaſe is Fol. 387. 
pleaded, where the queſtion between them is, whether the tithes f 
all the pariſh, or only of fame particular things; yet no prohibi- 
tion lies; for they have conuſance of the original, and they 
ought to take advice of thoſe who are learned in the common 
law to dire& them, as the judges of the common law do of 
them; but if they judve comrary to the common law, à prohibi- 
tion lies after ſentence. Mich. 13 Car, B. R. between Dr. 
Peocklington and Sir Saint F:h!, prohibition denied. ] 

[14. If a man ſues for a /egacy in the Spiritual Court, and 
the defendant pleads a releaſe in bar, and the plaintiff denies it; 
this thall be tried there, and no prohibition {hall , # granted, 
becauſe it is a matter ariſing from the original cauſe of which 
they had juriſdiction. M. 15 Ja. B. between Percher and 
I heble, per Curiam, and prohibition denied. Hobart's Re- 
ports 255. Anonumouss | 

[15. If an adminiſbrator ſues for a legacy due to the teſtator, in Hob. 188. 
the Spiritual Court, and the defendant pleads the releaſe of the pl. 231. 
zeſ/atir in bar, and the plaintifF avoids it becauſe his teftator wvas an —_— | 
zdeot ; this ideacy ſhall be tried there, and no prohibition ſhall to be S. C. 
be granted, becauſe they have juriſdiction of the original 
matter. Mich. 15 Ja. B. between Percher and 1 heble, pro- 
lubition denied, but againſt the opinion of Warburton. ] 

[16. If a parſen ſues in the Eccleſiaſtical Court, and the de- S. P. The 
fendant there pleads that the plaintiff was preſented upon a ſimo- 4 —_ 
macal contract, againſt the Statute of 31 LI. this ſhall be tried and the * 
there, inaſmuch as they have juriſdiction of the original thing, — 

M. 8 Ja, B. Pen's Caſe.] Ly — 
the church 
was void, and the tithes not appertaining to the plaintiff. And a conſultation was granted ; 


for the lunony might mote aptly be tied in the Spiritual Court, Ciao, E. 642. pl. 42. 
C 3 ; Mich. 


17 Prohibition. 


Nu. 40 & 41 Elie. C. B. Rie by r. Wentworth. S. P. Jerk, 353. Pl. 58. in the 


* So in case 55 farſon | ef a church be enutlawed, ond the benefh M the 
OL a del OUT, at g granted over 75 Fo 8. 2/9 receive the tithes ot the Pa- 
rd r:iihioner and after the par; [Ga ſues t the 7 higners (as I intend 
in calling it, an 4 not the farmer) for the tithe 85 who lea. ls the outlaury 
. againſt him, aud tte grant over to J. S. the farmer, a prohibi- 
tion lies in this caſe, becauſe this is a * matter of record, which 
pleaded a they cannot try there. Mich. g Car. B. R. "Mike Burley and 
ee * J/rigat, per Curiam, and prohibition granted accordingly to 
j4/tices of the Court of York. 

Peace, ac- 


cording to the ſtatute of 18 Eliz. Which plea the court refuled, and therefore a prohibition was 


5 
accordingly granted. 2 Roll. Rep. 82. Paſch. 17 Jac. B K. Cooke's calc. — Cro. J. 535. S. 


oy 
C. by che name of Webb ». Cooke. Ibid. 623. pl. 18. Mich, 19 Jac. B R. accordingly. 


Churchwar- _ [18, If the parion of B. in London libels in the Spiritual 
gens libelled Court upon 2 cigſtem, that if a n oner of B. dies in B. and 


2 208. WE 
is brought and 6uricd in anther pariſh in London, and there are 


Sd. upon a 
enftom for given ts the puren a g geeon, a Pulpit cloth >, and a pair of phe, that 


payment of the ſane things ought to be given to him; a prohibit ion lies 
4 mach for to try this cuſt om, if it be d enied'; for a cuſtom may be made 
being buried by a ſhorter time than at common law. Tr. 15 Car. B. R. 
10 the body between C:ober parſon of St. Thomas Apoitle's, and Goate z pro- 
be be. bibition granted.) 

tion was 

prayed on the ſuggeſtion of no ſuch cuſtom The Court held the cuſtom good. beceuſe the pz: 


is to be at tne chary of making up the church floor; but it te cuſtom be denied, it muit be 
tried at law, as in caſc of a Med 15 Nes or Mortuary. And afterwarcs Hale Ch. ]. 
being preſent, a protibition was vranted, which he ſald was ſometimes granted Pro Deletu 
Juriſdictionis, and ſometimes Pro Defectu Triationis; as in this calc and others, where the gro nd 
of the ſuit is preſcription; for in their law they have ſomennes allowed prete: 92 

Sb 
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yeers, 20nd One LITICS 01 4 # b = vv C 1 $64 $4 © 030 


Micn. 27 Car. 2. B. R. Auon. 


See F pl. [19. If the parſon libels in the Fecleſiaſtical Court fer an. 
. 20. 41 ny „ ES = _ We ; Fn — „ 11 Yay” * FS * 
A _ dus, (LIZ. 107 tichcs OT NN = O13 from Icela 111d) it t the e, (7 

the notes 9 ; E yy - 1 5 
te e. And gn ee < he 5 7 104 [ £1 I 42 Fj PI as 7 ten 9479 ap 1 97 A 4 
7 f 111 P i FL > 
ſee NI pl. another madus, he ſhall have a pre | hibition, heres the Lecle- 


er ſaſtica il a fh all not try the mo: lus s by which his inheritance 
— Bulſt. ſhall be bound, and an u . tor 18 ycars is good cuſtom by the 
24. 242. Eccleſiaſtical law; and if this ſhall be tuffere: , they will defeat 
13 the Temporal Court of all juriſcliétion. My Reports. 14 Ja. 
That w cte B. R. adjudged between C % and Hardin. ] 


a different 
modus is ſuggeſied, the truth of this matter ſhall be :ricd there. S. C. 


Hob. 247. 20. $2 if a ſuit be in the Eccleſiaſtical Court pen the man ner of 
e thing, that is to ſay, upon a creffom for the caner te have 54 {45 
8 ſheaves ]and the parſon 5 {ior} iithes ;, if the cuftin be dewed a pro- 
That if ut be hibition lies; for they {hail not try the m- dus, it being to 
— — charge the * inher# mee. Hobart's Reports, Cafe 314. be- 


* Fal ae ; 1er 
Fol. 308. tween Scot and Pall, prolub.tion granted.) 
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Prehibition. 18 


found for the cuſtom, then a conſultation muſt go, otherwiſe the prohibition lands, — Het. 
133. 5, C. — 0, as to any other cuſtom ; tor a cuſtom is not triable in the Spiritual Court; and 
where a libel was for not repairing a church wall, according to cuttom. where the foundation 
of the itbel was the cuttom, the Eccieha(tical Court could have no conuſance i the cum was 
trietat law; and therefore a prohibition was granted to try it, which being tried, and found 


ezainlt the plaintift in the prohibition, a contultation was awarded. See Carth, 32. cites the 
7 


cate of Vanacre v. Splecn, 


[21. If the churchwardens of the pariſh of Steevenage libel in 
the Eccleſiaſtical Court againſt J. S. farmer of the farm called 
D. for contribution t9 the reparation of the church, and alledge that 
parcel of the farm lies in Steevenage, and parcel in Walkerne, ano- 
ther pariſh, and a/ledge a cuts, by which the farmers of the 
ſaid farm have uſed to contribute to the reparation of the 
church of Steevenage for all the ſaid farm. If the defendant 
ſays that parcel of the land lies in the parith of Walkerne, and 
that he has uſed time whereof memory, &c. to contribute for 
it to the church of Walkerne, and not to Stecvenage, and 
denies the preſcription; this thall not be tried in the Eccleſiaſtical 
Court, but by the common law; and therefore a prohibition 
lies; for they ſhall not try the cuſtom in the Eccleſiaſtical 
Court, by which the inheritance is to be perpetually charged, 
(Yet note, that this is but in effecta denying the preſcription. ) 
Tr. 16 Ja. B. R. between the churchwardens of Szeevenage and 
Green reſolved and a prohibition granted accordingly.J 

(22. If a ſuit be. in the Spiritual Court r tuthes of cafves iu 
kind, a prohibition lies upon the general ciſtom, te pay ob. [a 
halfpenny] for every one under 7, and a calf if 7, and that the 
parſon will give a halfpenny for every one above 7, with aver- 
ment that the parſon can 7? drive over i the next year, that is 
to ſay, not to relinquiſh his tithes till the pariſhioner has 10 
Calves, as he may by the canon law. P. 11 Car. B. R. Lang- 

7 d's caſe, prohibition granted; for by the canon law it is at 


his election.] 


S. P. As to 
the tithes 
of lambs, 
and ſur- 
med the 
cuſtom fure 
ther to be, 
that il he 
had 10, the 
parſon 
ſhould have 
4 19 


the tenth 


without paying any thing. Berkley and Jones held, That the canon law is fo, and ſo received 
in the Spiritual Court, and it is furrmifed that the Spiritual Court allows of it, and therefore 
there needs not any prohibition; but becaule it was alledged, that it was a cuſtom, aud that the 
parſon would not ſtay till the tenth, and would refuſe to accept according to the cuſtom, and 
that in the Spiritual Court this ſurinife is not allowed; therefore it was held that a prohibition 


ws grantable. Cro. Car. 40g. pl. 2. Paſch. 10 Car. B. R. Anon. 


[23. If A. the parſon of D. ſucs for tiles in the Spiritual Court 
againſt B. who pleads a leaſe fin fart made to him by the pasſon; 
to which A. the parent replies, that he vas nonreſident, and ab- 
ſent go days and more in ſuch a year, &c. from his benefice, 
by which the leaſe became void. No prohibition lies upon this 
plea, . though it is grounded upon the *flatute of 13 Hl. And 
though it was objected that the judges of the ſpiritual law 
ſhall not have the expoſition of a flatutez for inaſmuch as they 
have juriſdiction of the original cauſe, they ſhall have power to 


try this, which incidently ariſes thereupon, H. 14. Car. B. R. 
C4 | between 


* A {uit ws 
thc Eccles 
fiattical 
Court tor 
teaching 
(chool with. 
Out licence, 
in contempt 
ot the ca- 
nous, a pro- 
hibmion 
was granted 
Niſi Caufa, 
and atter- 


— 2 — R 
— — SIG 


— —— * 
gy 


enn 
% 


8 < 
. 


——— 


. 


m 
2 * 3 


= Prohibition. 


wards a between Sir Thomas Lucy and Dr. Lucy, per Curiam, prohibi- 


conſulta- . 8 
n denied.) 


though the | 
AR of Uniformity gives gl. penalty, which muſt be ſucd for at common law, yet this takes not 
away the *u diction of the Spiritual Cowt, io long as they proceed upon the canons, and not 
tor the penalty upon the ſtatutc. 2 Le.. 222. Trin. 30 Car. 2. B. R. Cory v. Pepper. 


24. Citation was awarded in the Spiritual Court for a ſlaudur 
again/? a jome ſale; and the libel proved true; whereupon the 
unt award:d 1c. to the plaintitt fr the cots and defamation 
and after the feme test baron, and made him her executor, and 
died; and ciation 20. rs ſued afterwards againſt the baron as extcu= 
tzr of the feme, to ſatisfy the 10I. And the baron obtained pro- 
hibiti;nz and the beſt opinion was, that it deer nat lie, becauſe the 
matter is merely ſpirituul, and the fam for recompence was well 
awarded. Br Prohibition, pl. 9. cites 12 H. 7. 24. 

25 If a man actcowlowuoges in the Spiritual Court lo pay a certain 
debt at a certain day, and db not pay it at the day for which 
the other ſucs him in the Spiritual Court, and excommunicates 
him there becauſe he did not pay it at the day, the other party 
ſhall have a prohivition againit him. F. N. B. 41. (C) 

26 A libel was for a rute fer repairs of the church, It was 
ſuggeſted for a prohibition, That in this ſuit they of the Spiritual 
Court ⁊uauld try the quantity of the land, for they were taxed according 
to the rate of their land, And they pretended that he hath more 
land there than in truth he hath, which is always triable at the 
common law. Sed non allocatur; for the principal being 
ſuable there, the circumſtances concerning it are inquirable, 
and triable there alſo, Wherefore a conſultation was awarded. 
Cro. Eliz. 659 660 pl. 5. Paſch. 41. Eliz. in C. B. Paget v. 
Crumpton. 

27. In prohibition the caſe was, That a pariſbianer ſevered the 
tithes from the 9 parts; but being in a c/s/c, the gate was hcked, 

fo as the parſn could nat come at them; and he ſucd in the Spiri— 
tual Court; and there the queſtion was, whether the gates 
were locked or open? And thereupon a prohibition was brought 
ſuppoſing this to liave been a temporal matter; for the tithes 
being ſevered, are lay chattels, But the Court faid, That 
although the tithes be ſevered, yet by the ſtatute they remain 
ſuable for in the Spiritual Court; and then the other is but a 
conſequent thereof, and therefore is there triable, And if 
they refuſe to allow his proofs, as it was ſurmiſed, (but not 
within the prohibition) it was ſaid that he ought to appeal. 
Cro. Eliz. 843. 844. pl. 26. Paſch 41 Eliz. in C. B. Blackwell's 
aſe. 
The cafe 28. B. ſued fer lithes in the Spiritual Court; and the pa- 
N ee, pleaded, that there was an aft of parliament that ſeltled 
gaged a rec- ZÞeſe tithes upon I. and the Spiritual Court refuſing to allow 
tory to P. this plea, Baldwin moved for a prohibition z and ſaid, where 
L. 20 ] the pariſhioners did plead to the parſon's title in the Spiritual 


h ; : . 
8 Court, and they refuſed to allow of it, that it was uſual to 
| grant 
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Prohibition. 20 


rant a prohibition. Vaughan at firſt oppoſed it, becauſe he W. and ab- 


at ty ſet forth his tithes, it did n K im {conded ; 
1aid, If the party te ES, ot concern him — 


who had the intereſt in them, for he had no more to do; but it was e. 
Atkins J. aſked what he thall do if he hath not ſet them forth. nacted by 
And after debate the Court ordered a prohibition Niſi. Freem. __ 
Rep. 67. pl. 81. Mich, 1672. C. B. Lord Biron's caſe, 0 


mortgage 

ſhould be 

veſted in W. as fully as it was in P. B. ſued in the Spiritual Court for tithes, and W. came in 
Pro intereſſe ſuo, and ſhewed this matter to the Court; and yet they gave judgment for B for 
the tithes; upon which W. pray-d a prohibition, which was denicd per Hale and all the Court; 
for the act veſted the eſtate in W. as was in P. and P. being only mortgagee, and out of poſſeſ- 
non, and B. mortgagor in polleſhon, P. could not have recovered the tithes before he had reco- 
vercd the poſſeſſion of the rectory by cjectment; no more can W. but till the rectory be reco- 
vered againſt B. the tithes belong to him. 2 Lev. 64. Trin. 24 Car. 2. B. R. S. C. by name of 
Sir William Juxon v. Lord Byron. -— 5. C. cited 3 Lev. 73. Mich. 34 Car. 2. C. B. in caſe of 
Bonſey v. Lee. In the above cafe of Lord Byron, Freem. Rep. 67 pl. 81. a caſe was cited, 
where a parſon ſued tor tithes, and the pariſhioners picaced that he had nt read the articles with 


in tw months, according to the ſtatute 13 Eliz. and ihe Spiritual Court refuling to allow this 


plca, the court granted a prohibition. 


(X) Juriſdiction Spiritual, Where the Right of 5 {v) 
Tithes comes in Queſtion. 


1. \ M7 HERE the right of tithes comes in queſtion in the 13 Rep. 18. 
Temporal Court, the Temporal Court fall be ouficd of = 
* . o P o TT Ir. 
juriſdiction. 2 E. 4. 15. Diis 
pl. 3. cites 
: PI- . 
14 H. 4.17. — Br. Juriſdiction, pl. 28. cites 8 C. — But Sty. 169. in caſe of Harwood v. 
Paty, it was ſaid, Arg. That were the right of tiches is in Gripute, the common law {hall take 
place, but not where the tithes themielves arc in diſpute; ana cues Seid. of Jithes, cap. 14. 


2. In action of treſpaſs by one parſon again anther parſon, if 12 Rep. 18, 
. . = . 2 WP E . = ; is 2. — I 
defendant claims. it as tithes appertainiiiig 79 his parſorage, the cen 
Court ſhall be ouſted of juriſdiction; for the debate being be- the plea to 
tween Zo parſons, it ſhall be intended that it is for the right ue ut 


of tithes, 38 E. 3.5. b.)] | 


Ctotion was 
not allgwe d 
| inthe ce 

wer. Br. Juriſdiction, pl. go. cites 38 Aﬀ. 20. burjthat the book ſays Quod Mirum ! though it as 
in ſuit of the King in aid. * So totween a parton and vicar. See Br. JariſdiAon, pl g. cites 
35 H. 6. 39 S. P. But it wasargucd there frongly, That the Lay Court thouid not be outted of 
juriſdiction by reaſon of ://-p caging ; tor the def vdant lledy. d that he was farſon ot the time of the 
treſpaſi, viz. Of the taking, but dors nt fey that he wis par} n at the time of the ſeverance; and if 

e was not parſon at the time of the ſeverancy, as well vs at the time of the taking, he ſhall nat 
have them. Quod nota per multos, & adjornatur, . . Arg Le gq cites it as Buſhie's cate 
the parſon of Pancras, 

In treſpaſs, it the defendant juſtifies. for tithes as frarſon, and g'ves colour to the flaint'ff as fare 
Jn of anotter church adjoining ; this ſhall cult the Court of Juriſdiction; tor the right of uthes 
will come in debate betwee parton and parſon Br. Juriſdiction, pl. 60. cites 38 H. 6. 21. 
Fer Forteſcue ]. But if the d fendant grves other colour thon as parfon, he gives ſuriſdiction to 
the Lay Court; for it docs not appear that right of tithes will come in debate. Br. Juriſd ction, 
pl. 60 But if the pl intiff in his rehlication intitles himſelf as parſon to the portion 0/ tithes out 
of th» pariſh of the defend int, as apropriate to his church, there, if this meter be contelled by the 
d tendant, the Lay Court ſhall be ouited of jurild:©t'on; foras hon as it appears that the right of 
tithes will come in debate, the Lay Court ſhall ceaſe, and ſhall be ouſted of juri diction; and 
the ſame law of the Spiritual Count, if it may appcar that the right of advowſon is in debate, 
though it did not appear at firit ; quod nota; tor ut was agreed, Br. Juriſdiction, pl. 60, cites 
38 H. 6. 21. 

Where the rizht of tithes are in qu ſtion between ti'o par ſons, the trial belongs to the civl!l law. 
Cro. E. 251. 33 & 34 Eliz. C. B. Dullingham v. Kytcly.— Le. 58. pl. 76. Paich. 29 Elz. C. B. 
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201 Prohibitian. 


The parſon of Facknam's caſe.— Fu? tiere two parſons were of tx wo ſeveral pariſhes, and the 
one claimed certain tithes within the pariſh of the other, and {aid that he anc all his pre deceſſors 
parſons of tuch church, ſcil. of D. had uted to nave the tiches of k ch lands within the pariſh of 
S. and that was pleaded in the Spiritual Court; and the Cont woes n noved to gtant a prohibie 
tion; and per Shute and Cicnch ꝛe ]. he ſhall have a prohibition; tor le clarms only a þ tion 1. 
and that preſeriptt on, and not merely as purſon 7, Or by reaſon of the parſouage, ut by @ « * 

4 Gauſs 5 VIZ, by preſcription, which is a te: mporal cauſe and ching: and it is not 
„ material whether it be betwixt two parſons. Godb. 43. pl. 33. Mich. 28. 29 Elize 
in Br. Auon. 


tis 


> 


13 Rep. 18, * a man who 1s nt a parſo1 brings tr &/paſs of his corn taken 
gurl. * anither, who claims it as fili es, he being 2 en; the Court 
don, pl. 6 ſhall not be ouſted of juriſdiction, becauſe it is not between two 

cues 42- E. parſons; and therefore the plea is but a traverſe of the writ, 


J. 12. $ 2 r — |, | 411 f 5 
Ibid. pl. 34. that is to ſay, that it is not the corn of the plalnciff. 38 E. 3. 


cites S. C. 8. b. a diudged ] 
pune (. If a pricr brings tre/ſvofe againf? an 9 10 of his cern carried 
Fol. 309. S Y] 5 if Ac efendant ſr 74 2 ws t! . / on {ons 64 ud that the lands 


Pro bitt 5 of the defent: laut 2 ct, g t5 be free 7 lite [ by compoſition , and that the 
TONDITLO 
ER Cop action is bro: ught for tithes ther e, the court ſhall nor be ouſted 


tithes was Of juriſdiction, becauſe the plaintiff has not ſupp ed himſelf panſen, 


denies on * , > 5 
Lese, / nor that the ain is brought fs r tithes. 38 L. 3. 8.7 


a comp tien; for per Cur. The law 0 been taken otherwiſe. Show. 81. Bradſhaw v. Swanſton. 
Prohibition is not to be granted upon ancient compoſitions made wi ay conſent of patron and or- 
dinary before the 13 E!1z. cap. 19. . bec auſe they may be plc: - d and tried below in the Spiritual 
Court; and though formerly prohib zons had been granted upon ſuggeſtions of ond, it 


has been held & otherwiſe ſince. Per } Holt Ch. J. to which Powell ]. 4, greed, Ld. Kaym. 2 Rep. 
1161. Paſch. 4. Ann. 1 Caic of S: Lartup v. Doderid: ge. 


Br. Jur: - (5. In treſpaſs againſ? a prier, of his corn ta hen, defendant faith 


= 2 that he is parſon, &c. and the corn avas ſevered for tithes from the 
E. 3.8. nine parts, and ſs he took them. If plaintiff pleads an ancient pri- 
Tit the vilege to be quit of tithes, and a com poſition made between the 
_ * plaint iff and defendant, rendering a certain ſum to the defendant 
orderol = by the year, yet the Court ſhall be ouſted of the Juriſdiction, 
ezrizns, and becauſe the right of Tithes comes in debate. 38 E. 3. 6. b. ad- 


becauſc it 
cam OH judged.] 


tween Spi- 

ritual per ions for tithes, the plaintiff took noth! ing by his writ.— It was ſuggeſted for a pro- 
hib:tion, tas the pariſnioners had compounded with the parion for tc tithes, but yet the due 
1 thes were Teve: © and ex noted, a! id the 2 of N tork G ad carri 4 the” A. and the fariſhioner 
met him and ted them fromhim, hett bon the parſon ſued in the Spiritual Court, and a pro- 
hibuion was ewarded, Noy 40. Brook Cale 


[6. Br? in treſpaſe 2yoin? a parſer, if the defendant juſtifies 

as for tithes ſevered ſrom the nine parts, and the plaintiff pleads 

the grant 5f the defendant of the tithes of the land for one or 1209 

years, the Court thall not be ouſted of the juriſd:Qtion, 38 E. 

3. 6. b.] 

Br. Juriſ- 7. In writ of 677 venant by the pas daga ainſt ether, the 
diction, pl. plaintiff counts that the dest endant covenanted by comprfition to tithe 
25. „ C. All his demeſne lands, the which he hath not done; the court 
ſhall not be ouſted of the juriſdiétion, becauſe the afion is 

grounded upon the deed which cannot be pleaded clſewhere, and 

the plaintiff is not to recom er in this action the tithes, but only 

damages. 38 L. 3. 8. adjudged.} 
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LS. In treſpaſs of his corn taken, if defendant ſaith, that he is 
parſon of H. and by comp;ſution between his predecefſer and the plaintiſt, 
who is an abdot, (it ſcems it is intended that he was parſon of 
the parith where the corn was taken) that the demefſne lands of 
each of them ſhould be free, and the place were the corn grew was 
bis glebe; the court ſhall be ouſted of juriſdiction, becauſe the 
right of tithes comes in queſtion. 38 E. 3. 19. b.) 

9. If an abbot be parſen imparſonee, and anither parſen is in cons 
tention with him for tithes, to the value of the fourth part of 
the church, indicavit lies, though there are four perſons, viz, 
two patrons and two parſons; for the abbot is patron and par- 
ſon, and ſo in effect they are four. Per Littleton and Choke; 
quzre ; for afterwards Littleton was contra. Br, Prohibition, 


pl. 12, cites 12 E. 4. 13. 
10. The parion may ſue for modus decimandi in the Spiritual 


Court, and cites 2 R. 3. 3. a. But if the pariſhioner demes it, 


they ought to ſurceate z and a prohibition lies, and it ſhall be 
tried at common law. Noy 81. Steward's caſe 
11, If a parſon ſues in the Spiritual Court for tithes, and 22 J 


the other pleads a modus to the vicar; this modus now can never med 
41102 Vs 


come in queſtion by this ſuit between the parſon and him for Knol 
tithes due to the parſon, but muſt be queſtioned and deter- S. . — 
nined in the Spiritual Court to whom they belong, whether to Cre, E. 136. 
5 I "RE Botham, 
the parſon or to the vicar Per Coke Ch. J. and fays it has 4e. Cogper 
been diverſe times {o adjudged, and cites Duſh's cafe in C. B. ». Lady 
2 Bulſt. 157. Mich 11 Jac, Draiton and Cotterill v. Smith. Cr 
2 Le. 209. 


S. C.—Cro. E. 306. Sherburn's cafe. — Cro. FE. 217. Tryer v. Beſtney Betts. But u here the 32. as 
(1belled for the great t1:hes of ſuch a firld, B. the owner moves tor @ prokibition. upon a /@ 

tion that the field was farce! of fuch a farm, &c. and trejort os to pay a med , to the parſe 

it was objected, that the gueltion to whom the tes belong, eſpectal 2s it concerns gal 
perſons, viz.) the vicar and parſon, is properly detetminable in the Spiritual Court. yet à pra- 
hibition was granted. becauſe their cont: fits ſhall not dran the partthiongt, who has 2 mecus, 
Ad aliud examen, eſpecially in a ca'e where thev wil not allow his plea, vie, Of the med. 


Sid. 332. pl. 15. Paſch. 19 Car. 2. B. R. Box v. Colc. 


12. Ina ſuit for tithes defendent pleaded in tie Spiriti Court, 
that the tithes belonged to anther, who was rei, and nt to the 
plaintiff, which plea being refed, and oath made thereot in B. 
R. a prohibition was granted. Vent. 248. Mich. 25 Car. 2 B. 


R. Anon. 


(J) Right of Tithes. [Pur:/d:&:02.] 


- » iN 0 _ +4111 + RN 
man, the Temporal Court thall not he ouſted of juriſ- ay 
7 eines IN 


diction till the right of tithes comes i queition. 2 E. 4. 15.] fpece, of 


certain paſe 


Lt. PRIMA facie in an a7: between a ſpiritual man and q ley- A. liben, d 


tures in N. where A. was parſon. B. ſugg eſted tor a prohibition. that he was an inkaibitantin F. 
2nd that time ont of mind every inhabitgrt there that had paſtur's in X. lad paid tithes for them to the 
vicar of S. and that the vicar of S. had para to the pa fon of N, 2d. for cy acre. And the 
Court held the prohibition did he, and that the plaintiff thall declare, and the deſendant m y 
demur to it, if he will; for it is as if he had preſcribed to pay 2d. tor every acre. Crs. E. 235. 
pl. 4. Irin. 31 Eliz. B. R. Colcford v. Peace. 

2. As 
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, Prohibition. 


Br. Juriſ- C2. As in treſpaſs of corn taken, defendant ſaith that he was par- 
en, pl. en of D. and that the cars gree in certain land within his pariſh, 
2 ces d. and au ſevered from the nine parts, and the 4 , W. claiming 
the ſaid corn as a portion, commanded the plaintiff to take them, 
by which he took them, and the defendant retook, &c. and de- 
mands judgment if the Court will take conufance, &c. The 
Court ſhall not be ouſted of juriſdiction by this plea, becauſe the 
plaintiff is a layman, and cannot have action in the Eccleſiaſtical 
Court, and this title made to the abbot is given but by way of 
colour, which peradventure is not true, but that the plaintiff 
will make other title; and therefore for any thing which yet 
appears, the court ſhall not be ouſted of the jurifdiction, inaf- 


much as the right of tithes does not yet come in queſtion, 2 E. 


4. 15. adjudged.) 

3. Se if Ice of a parſenage brings treſpaſs for tithes ſevered 
from the 9 parts; the Court ſhall not be ouſted of juriſdiction 
till the right of tithes comes in queſtion by tome plea pleaded. 
2k 4 16D} 

Where coſis [LA. So if a parſon leaſos his parſonage rendering rent, and bring 
wereaware- ian here for the rent; this Court ſhall not be ouſted of jurit- 


T diction *without plea pleaded of the right of tithes. 2 E. 4. 


Fol. 310. 

i 15. Do] 

ed azainſt | 

the plaintiff in the Spiritual Court upon an appeal there by him, he himfelf may pray a prohi- 
bition as to the coſts, and it will be granted him. 1 Le. 130. pl. 177. Trin. 30 Eliz. B. R. 
Stranſnam v. Metcalf, — Cro. E. 178. pl. 7. Tranſam's caſe. 


[ 23 J ß. If the right of tithes comes in queſtion betcueen a lay-man and 
xp a ſpiritual man, the Temporal Court thall be outtcd of juriſdic- 
9 by @ . - 

tion. 2 EI. 15. b.] 

44 2 | 

fayman, who claimed by leaſe of the tarfon of D. r had troo parts of the tithes, and the plaintiff the 
th fart. And yet per Gaicoigne, This court ſhall be ouſted of juriſdiction becauſe it is of 
tithes; but it was ſaid that M. 44 E. 2. it is ad udged that the bank fhall have juriſdiction, 
becauſe it is between 6:1:02en a layman anda j{arſon; for it was ſaid thrat by the Stztute de Articuli 
Ceri, the tithes by the contre Hf into chattles, and therefore the Lay Court ſhall have juriſdic- 
tion ; and 10 it feems clearly, that upon comention of tithes between fparſon and a lay — of 


another farſon, the Spiritual Court ſhall have juriſdiction ; tor the ſervant claims to the uſe of his 


maſter, and not to his own uſe by any lay contract. Br. juriſdiction, pl. 82. cites 7 H. 4. 35.— 
So in treſpaſs oy a þarfon againſt 2 layman of ſhoaves taken the defendant Juſtified by leaſe of tithes 
made to tim 5y another parſon, and gave colour, dc. the plaintiff ſaid that the ſheaves were a portion 
of tithes belonging to kim; and therefore the defendant prayed that the Court be ouſted of juri{- 
$ - , BY. ' 221 1 N 
diction, tor both claim ihe tithes, and becauſe he concluded his bar to the action, and alſo 
he is a layman, he cannot try for tithes n the Spiritual Court; theretore this court ef bank ſhall 
have thereof the juriſdiction. Quere; tor the truth was, that they were growing in the pariſh 
of the leſſor of the defendent, but the plaintiit as parſon of another pariſh claimed them as por- 
tion of tithes belonging to him, and they demiurred, and ſo adjornatur, Br. Juriſdiction, pl. 80 
cites 20 H. 6. 17.—S C. citcd Cro. E. 251. in caſe of Dullingham v. Kyteley, See (X/ pl. 9. 


Br. Juriſ- [6. In treſpoſs by a parſon againſt J. S. of corn taken, if defen- 

—_— 222 roant it another parſon, as for tit hes ſevered f 

57 cites d. Gant juſtifies as fervant 3 another parſen, as for tithes tevered from 

C.- the nine parts within his pariſh, A. who is plaintiff lies, 

13 That he is parſon of a pariſh adjoining, and that he has a portion 
* #- F . . 3 

1 ford within the other pariſh, and therefore he took the corn, &c. 
HS * 73 — . . e F% © * . 

thu he was The court ſhall be ouſted of juriſdiction, becauſe the right of 

ferrint tothe titnes comes in qucſtion. 31 II. 6. djudged. 

fee . tithes comes in queſtion. 3 H. 6. 11. adjudged. } 


ard 


by 


Y bY KS #0 
6 mrs 1 13933 bud ö 2 8 Pa”. "> n Ig Y » 
899388 r 2 28 © 5 uk © * x) 9 : bs 2. * 
3 k 1 8 * * LE 2 1 * U 2 . os * N 2 3 * 
1 CONE, 2 pF 8 1 * 1 Rr „„ C 
ff. / OP YER I. ²˙ I eee e 3 
4 * Ly * 1 1 2 * . * S n - * 


een 


ae, K wa 


1 — 


COPE ET 


hs 
7 


_ 
— e 95 2 E wo 4 
*% 43 7 > a oe x OY N De N 3 
” my 4 8 wy = ae >" \ WE 4 - * d 4 \ 8 * x - . 1 
eee, CART] . 7 8 wu IE rs a; Ge fr Yet, To r 1 \ DIM 
. 2 © 2 S #807, Fs 2 . £ — a 2 e $3 n — — : AS 8 8 - * n 
1 » 2 2 EF 1 N arr” 3 LI SIS WAS Ye 2 . E 2 SS C my .! TT oF Len e7Þ« dp 8 n «FI, 648 N . r * 4 
nn Tg £ © 03, wi - , D an 0 n 2 r 3 28 2 * POOR Ne 2 — r 1 R 2 e 3 8 NN 5 Fa 2 9 3 3 K 2? 8 2 
2 * IJ LR 4 Pry,” . 76 * . Ws 3 nd EK av; * . = ＋ $1 10 . * "i 0 22 4 D x i ; 1 2 Wn n nm Noe. N * 5 1 A 5 Y 4 
+ — * 2 1 3 a : 44 "4% ni * 2 * r 5 „ * 8 5 - - l . 1 x 1 — - _ * 5 - # + 
WA Ea LK: A . v 5 - E * D, * . ö 2 2 
oF A F . A 2 4 A 
L 5 


3 


. 
2 1 
* * 


Prohibition, 23 


end took as tithes ſevered ſrom the nine parts, judgment if the court will take conuſance, & non 
allocatur ; for he cannot try the right of tithes as his maſter may, and therefore he pleaded it in 
bar. Br. Juriſdiction, pl. 8. citcs 44 E. g. 39.— 8. P. Br. Juriſdiction, pl. 89.cites 1 H. 


6. 5 in treſbaſi of corn in ſock and hay in ſtacks by the parſon of D. and the defendant ſaid that it 
77 owed in h pariſh of S. of winch F, was parſon, and ere fevered from the nine paits, and he as 
earliff of J. took them: and demanded ud zment it the Court will take cognizance, & nou allo- 
catur, becauſe it is betu cen farſon aud Hi of the other parſon, which bailiff cannot try the 
right of tithes in Court Chriſtian Br. Jjurttdiction, pl. 19. cites 50 E. g. 20. i 

$9 in treſpaſs of grain taken between vicar and ſervant of perſon who claimed as tithes of his maſter, 
and the plaintiff clarmed as his tithes 45 vicar, e Hoc, hat they were the tithes of the parſon. 
And per Moyle, Needham and Younge, becautc it 15 between vicar and fervant of parſon, the 
court ſhall have juriſdiction, tor the plaiutitf cannot have action againſt the ſervant in the Spirt= 
tual Court; contra it it was between vicar and parſon, or between parſon and parſon ; for the 
this caſe as here, the {ſervant may have prohibition againſt the Spirituel Court. Er. Juriſdiion, 
pl. 723. cites 6 E. 4. 3.— Het action hes in Spiritual Court Sotroecn parſon and farmer of another 
farſon; for he claims ihe tithes to him. during his term, and ſhall have action in the Spiritual 
Court, and action of tithes lies there againſt him; contra o1.a ſervant who does not claim intereſt 
inthe tithes, and therefore as here, in the firſt cafe this Lay Court hall have juriſdiction. Br. 
bid, per Moyle. 


7. In an action, though $:2h parties are l1y-men, yet if it be 


come fo far by monſtrance of the parties, that the iſſue ſball be upon 


right of tithes; the Temporal Court thall be outted of juriſdic- 
tion. 2 E. 4. 15. b. By all the ferjeants.] 

8. Treſpaſs by the parſm of E. ef corn carried away in E. the 
defendant faid that be ts parſon of M. and he carried them aavay as 
his tithes, and. the plaintiff claims them as his tithes, &c. judge- 
ment if the Court will take cognizance. And per Cur. The 
defendant ought to fay that the place where, &c. is in his pariſh, ar 
if it be awithin the pariſh if the plaintiff, to claim it as a portion; 
and therefore the detendant preſcribed in the place, Fo. for tithes 
there; and well; and becauſe the right of tithes were to be 
tried, the Court ouſted him of juriſdiction, notwithſtanding 
that the plamntsff ſcid that the defendant had leaſed bis pas ſanage for 
gears, which yet continues. Br. juriſdiction, pl. 28. cites 14 H. 4. 17. 


9. Treſpaſs betaween pain and parſin; if the right of tithes be Fat A the 


in debate between parton and parſon, this goes to the juriſ- 4 22 
"PE J * 5 3 witeliier tue 
diction of the Lay Court, and {hall be tried in Court Spiritual. 


Br. Juriſdiction, pl. 85. cites 


; 
Fi ice where 
II. . 10. they grow 
= 4 - a 
ane 


by 
For thc ether, this ſhall be tried in Banco, Br. bid. 


10. If the hbrd if m̈n ue the tithes of ſuch lands in T 24 ] 
D. to find a chaplain in D. and the pariſhioners dl claim it for the | 
fame purpsſe, it is ſaid for law that the Lay Court ſhall have 
juriſdiction between them, and not the Spiritual Court. Br. 
Juriſdiction, pl. 95. cites 25 II. 8. 


tian; as if the parithioner will not mate is Lites into cache aubere 
he ought by the cu/t;m ; bu t then the ſuit ought to be ſpecial for 
not ſeiting it out in cocks, and not generally for not ſetting it 
out. Per Cur. Lat. 125. in Layton's Caſe. 

12. Libel in the Spiritual Court againſt W. for tithes z W. 
vgge/ts for a prohibition, tt the Dean and Chapter of Carliſle 
are ſeiſed of the manor of which the place where is parcel, and 

| that 
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that he 1s copybolder thereof in fee, and that all the tenants of the 
manor have been diſcharged of the fourth part of the tithes for all 
their lands (in whatſoever place they lie) paying to the lord % 
much for quit-rent. And upon this ſuggeition the other de- 
murred. And per Cur. no prohibition thall go; for it cannot 
be that other lands held of others may be diſcharged by pay- 
ment to the lord; and it does not appear that the payment to 
the lord here was in other manner than for rents; but if it 
was, it does not appear that he hath any title to receive them, 
and fo quacunque via no prohibition. Sid. 258, Trin. 17 Car. 2. 
B. R. Wilkinſon v. Richardſon. 

13. A prohibition was prayed, upon a /{:gge/71on that all letters 
patents and grants of the king are triable, &c. at common law, and 
not in the Spiritual Court, and that the now defendant libelled 
there for tithes, upon a title to the rectory by a grant of the 
king, whereas the plaintiff had a precedent title to the ſame 
rectory by the king's grant. The prohibition was granted by 
three juſtices, but Levins contra, becauſe the ſuit was founded 
on the tort only (viz.), in withdrawing the tithes; and if the 
title thould come in queſtion; it falls in only as an incident; 
and in ſuits at common law for tithes, the declaration is gene- 
ral as proprietor, without ſhewing title in the declaration; and 
in ſuch caſes the Spiritual Court thall try the temporal matter, 
ſo as they procecd according to the temporal law therein; and 
he cited many caſes to that purpoſe, but a prohibition was 
granted. 3 Lev. 72. Mich. 34 Car. 2. C. B. Bonſey v. Lee. 

. On: may libel in the Spiritual Court for tithe of rakings 
gru, if it never evns gathered ints ſneaves, but ſecus after corn 


2 


— 

has been gathered into theaves, and there was us fraud in the 
gathering; and prohibition would lie. Per Holt. 12 Mod. 
235. Mich. 10 W. 3. The King v. Moor. 


What Perſons ſhall have the Prohibition. 
Right of Tithes. Spiritual Perſons, 


S. P. Br. Ju- | I, IF the queſtion be in Court Chriſtian, whether the tithes 
. belong to the paiſou or the vicar, no prohibition ſhall be 
25 H.6. 33 granted, becauſe it is between ſpiritual perſons. M. 5 Ja. B. 
——lIn ut between Rolles and Hilyman reſolved, and conſultation granted 
7 e accordingly. P. 10 Ja. B. between AMumparſons and Mern, 
in C, per Curiam, this being between a parſon and a chanterer.) 
Chriſtian for ; 3 n 
tithes, prolutition has always been denied, unleſs there be other matter which is determinable 
at common law. 2 Rll. K. 55. Mich. 16 Jac. D. R. Anon. 


2. If a man be ſued in the Eccleſiaſtical Court by the parſen 
for tithes, and the defendant /aith that the vicar has uſed time 
25 ] whereof memory, &c. to have thoſe tithes, and is endowed of 


5 

* 2 - * . . . . 

them, and that the vicar had leajed them is him, | if | this plea e 
refuſ 
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Prohibition. 


refuſed in the Eccleſiaſtical Court, yet no prohibition ſhall be 
granted, becauſe it is between eccleſiaſtical perſons. Tr. 11 Ja. 
B. R. per Curiam. ; = 

3. If the parſon ſues in the Eccleſiaſtical Court for tithes, 
and dofordant pleads a modus to be paid t9 the vicar in diſcharge of 
thoſe tithes, and that this modus anciently was due to the par- 


fon, and within time of memory, upon the endowment of the 


vicarage, this modus was gh te the vicar, a prohibition ſhall 
be granted; becauſe upon the matter this plea amounts but to 
this, that tithes in kind are diſcharged by the parſon, and 
made lay-fee, H. 7 Car. B. R. between ..... and Sir Richard 
Buller, per Curiam prohibition granted. Contra H. 11 Ja. B. 
R. between Smith and Drayten, per Curiam. | 


Mod. 216. Trin. 28 Car. 2. C. B. Anon. 


4. If a man ſues for tithes as rector againſt another, and 
another comes in pro intere{/» [119, claiming the tithes by the letters 
patents 55 the king, and after ſues for a prohibition, becauſe the 
Spiritual Court ſhall not try the Arft patents, yet he thall not 
have a prohibition, becauſe both are ſpiritual perſons. M. 
14 Ja. between Adams and Sir Thomas Vavaſer, rectors of Skil- 
lingthorpe againſt Huberſtone, prohibition denied. 

| 5. If a vicar fues ogainſt & parſm appropriate, who is a layman, 
in the Eccleſiaſtical Court, V tithes of (iron, ſuppoſing them 
to be minute dect nie, whereot he is endowed, and the parſon 
there ſays that he has uſed time whereof memory, &c. to have 
tithes of“ hay and corn of this land, till now within 0 vears, 
when it was fown with ſaffron; yet no prohibition mall be 
granted to try this com, and avhether [affron be [mail tithes, but 
it ſhall be tried in the Eccleſiaſtical Court, inatinuch as it is 
between the parſon and vicar, for they can bett jndge of this, 
and of the compoſition. P. 38 El. B. R. between Bealchngſield 
and Freke adjudged, and conſultation granted. ] 


all tithes of willows. It was held that a modus to the rector is a good diſcharge £750: 


25 


The vicar 
of A. hbets. 
led tor 
tithes ot 
willow fag- 
gots; the 
defendant 
ſuggeſted 
for a prolii- 
bition a 
modus for 
paving 24. 
per aun. 0 
the rector 
of A. for 
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n/t the Toni? s 


Golgts, 
149. Pl. 75 
1111. 44 
Eliz. S. C. 
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BENS te 


FILED 
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v. SEEK, 
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be brong "Tt 
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of the pzrſonage, who /rhelled for bible {fron again the vicar, who wiraced that time out of m 
he and his predeceilors had uthe of 4} failron growing within the partth. &. And per Lan- 
field, though here the leiſce be made party to the ſuit, yet the fight of the tithe is in queke 


tion between two fpirituzl men, and lo the Temporal Court has no juritdiction; 


2nd ſaid that 


1 * . . *4* - , 
this very point was adjudged 30 Elis, between HuxT AD Busn in this Court, that the party 
ſhould have confultation. Pophem ſaid, the one of ine parties is a man temporal, nd fo vas 


it not in vour calc. 


§. C. Mo, 9c9. pl. 1277. by name of BEDiNGFIELD v. FEAKE, 


mentions the ſuit to have been by the vicar againlt che parſon, and that a contultation was 


granted. according to Rolle, Cio. E. 467. (bis) pl. 25. Paſch. 38 Elis. B. 


R. S. © as 


cordingly, — 3 Nel, Abr. 31g. pl. 2. cites Goldſb. 149. that u prohibition was grated, be- 


cauſe the plea was retulcd in the Spiritual Court, But the books art here. 


6. If the vicar ſues a pariſhioner for à modus, and defendant A. libelled 
Pleads that it belongs to the parſon, yet no prohibition ſhall be agaimit B. 


granted, becauſe the right of tithes comes in queſtion. Mich. 


28, 29 El, between the vicar of * Paniridge and Bufhey ad- 


Judged, and a conſultation granted accordingly. ] 


and C. for 
t1the-hay, 

I hey ſage 
ed for A 
piohidi- 


ton, that time out of mind, &c. they had paid to the vicar of the {aid pariſh a modus of 44. 
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for the tithe of hay of every acre, It was moved that upon that ſurmiſe a prohibition ought 
not to be granted, for that a modus decimandi ſhall never come in queſtion ; but the party 
ought to have pleaded the ſame matter in the Spiritual Court, ſcil. Ihat the ſame doth apper- 
tain to the vicar, and not to the parſon; and then if the vicar ſueth tor the tithe of the hay, the 
modus decimandi will come in queſtion, and although that he hath averred in his ſuriniſe 
that the tithe-hay belongeth to the vicar, yet that is not material; and afterwards a conſulta- 
tion was awarded. 3 Le. 20g. pl. 257. Paſch. 30 Eliz. in C. B. Botham v. Lady Greſham, — 


* 5, C. Codb. 30. pl. 63. and Ibid. v2. pl. 76. 


This is an 7. 13 E. 1. cap. $. ſect. 4. Enacts that a en the parſon of any 


- 


0 aching church ig diſturbed, to demand tithes in the next pariſh ” a 
mon law of Wri7 of * indicavit, the patron or the parſon fo diflurbed, ſhall have 
26 |] a coritÞ to demand the advoauſon of the tithes being in demand: and 
E echen it is deraigned, then ſhall the plea paſs in the Court Chriſtian, 
wheceofap. far ferth as it is deraigned in the king's court. 

Deareth in ; 

Glanvile and other ancient authors. 2 Inſt. 362. It is a prohilition, and ſnail be dire d as well 
unto the quae of the Court as unto the party, that they do not proceed in the plea, &c. and then 
the patron ot that parſon who is fo prohibited by the indicavit, may have and tue a writ ot 
iht of advow fon and dilmes. F. N. B. 30. E) 

+ By the common law, if the incumbent of one patron demanded tithes againſt the incumbent 
of another Peron, the writ of indicavit did he, for that the right of the patronage ſhall come 
in queſtion ; {or by the preſentation of the patron his incumbent is to have the tithes, which 
are the profits of the church; and in a writ of right of advowſon the patron ſhall alledge the 
e\plecs in his incumbent, in taking of the great and {mall tithes; and therefore if the right of 
the tithes come in queſtion that concerned the right of advowſon, the writ of indicavit did lie; 
and this eppeareth by the writ itſelf, 2 Init. 364. 

But for //jtradtion of tithes againſt an 17habrtant within the pariſh of the rector, claiming 


7 " * ” = * . 
from one patron, where the right of adrowfon of the tithes never came in quſſtion, the Court Chute 


tien hath juriſdiction. 2 Inſt, 364. 


The m/e Hie before the ſtatute was, that ſeeing the right of tithes could not be tried between 


the two perſons after the indicavit granted, the ferſon prohibited was without remedy for trial of 


che 11ght of tithes; aud therefore this at? goth gite the patron, whole cler 15 prohibited, a writ 
ef right dt atecatione decimarum, the form of which writ appeareth in the regiſter ; and / the 
gebe tried for the demondant, the cauſe ſhall be remanded into the Curt Chriſtian. 2 Inſt. 364. 
But what if the patron hath but an ejtate in ta „or an efltate for {i/c, &c. ſo as he cannot Lave 
tis writ of right of advowlon, what remedy thall be had for trial of the right of tithes in this 
fe ? It feemeth that by coaitruction of this fiatute, the defendant in the indicavit appearing 


——U— — 
„don the attachment, hall plead to the right of the tithes in the King's Court, or other iſe he 


1 


„el be without remedv. And this ſtandeth well with the words of the wit of indicavit, viz. 
vobs prohibemus, ne placitum illud teneatis donec diſcuſſum fuerit in curia noſtra, ad quem 
illorum pertineat tjuidem eccleſiæ advocatio, &c. 2 Init. 364. 

By this branch it zpprareth, that the talie of the tithes at the making of this act was not ma- 
rich; for of whatioever value they were of, th: right of tithes could not be determined in 
Court Chriitian, but Ly the ſtatute of Articuli Clert, cap. 2. the tithes muſt amount to a fourth part 
of the tau of the church in that caſe, or otherwiſe the writ of indicavit doth not lie; but the 
being may have a writ of a leſſer part, for he ig not bound b) that oft. 2 Inſt. 364.— F. N. 5. 
3-- E. 

Alſo by thic af a writ of indicevit was rraintainabl» ante litem conteſtalam, that is, when the 
party hath i belled in Court Chriſtian, and the adverſe party hath anſwered thereunto ; but ts 
A romedied by the ſtature de chi freagats. 2 Init. 355.——F. N. B. go. G.) That indicavit 
lies not betore a libel exhibied, and he ought to ſhew the copy thereof before the indicavit 
be granted; and indicavit lies not after judgment in the Spiritual Court, — Indicavit hes only 
bore fertonce gien in the Spiritual Court. Br. Prohibition, pl. 21. cites the Regiſter, fol. 47. 
— S. P. 2 Inſt. 265. For it is but a ſuperſedeas doncc, &c. ne placitum illud tenestis, done 
G ulſum fucrit, Cc. Ar this act ſaith, procedat poſtmodum placitum in Curia Chriſtianitatis, 
v. ich could not be after ſentence. | 

Ard abet this ſtatute doth give the writ of right of a&vowſons of tithes, yet a writ may be 
brought de d-cimis £9 oblarronibus ; for oblations be in confimil! caſu. 2 Inſt. 36. 

This wiit of indicavit is againſt the canonical ſanction, ard yet hath been ever obeyed; for 
„ foreign farftions, or canons againſt the law or cuſtum of the realm, are of no force, and 
bird not hore 2 Inſt. 365. / ; | 

The writ of indicavit nt mention thet the tithes, &c. in ſuit amount to the fourth part of the 
but it ll be l-uded hy the other party to have 2 conſultation. 2 Inſt. 365. 


clurch, © 
If an ebe parton imparſonce of the clurch o: D, and angther abbot as parſon im- 
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Prohibition. 26 


" parſonee in the church of E. ſo as there be (in reſpect of the mpropriations) but two par- 
135 ſons, yet becauſe each party in both pairon and incumbent, an indicavit heth between them. 
2 Intt. 565. 


8. If two incumbents are in ſuit for tithes, which exceed the 
fourth part of the church, there, it one and the ſame man be patron 
, beth churches, the one incumbent nor the other ſhall not have 


prohibition nor indicavit ; for which ſocver of the incumbents [; 
ſhall have the tithes, it is no prejudice to the patron ;z contra 
if two ſeveral men were patrons. Br. Prohibition, pl, 16. cites ; 
2 H. 7. 12. Per Keble for law. 2 
9. A proprietor of the parſonage cf S. in Suffolk, libelled ; 
againſt C. for tithes of certain land in the parith of 5. After- 1 
wards B. the parſon of H. in Suffolk, came in pro intereſſe ſus, 
and alledged a cuſtom within the pariſh of S. that the parſon of H. g 
ſhould have 13 cheeſe for the tithes of thoſe lande in S. and that in | 


recompence thereof the parſon of S. had 13 cheeſe for the tithes of 
fuch lands in H. and ſurmiſed for a prohibition, that he had 
pleaded this in the Spiritual Court, and it would not be re- 5 
ceived, It was objected that a prohibition lies not here, it | 
being for one that is not ſued, and it is not reaſon he ſhould 
ſtay the ſuit of a ſtranger. It was anſwered, that the right of 
tithes is not in queſtion, but a modus decimandi, and ſo is [ 29 J 
triable here, and that the pariſhioner might well plead this, 
and that what the pariſhioner might plead, he that comes in 
pro intereſſe may plead. Gawdy held that the pariſhioner 
might well plead it, but that when the parſon of another pariſh , 
will plead it, the right of tithes will thereby come in queſtion 
between the two parſons ; and cited 20 H. 6. 18. and 31 H. 6. 
And afterwards the Court was of opinion to grant a conſulta- f 
tion. Sed adjornatur. Cro. E. 25 1. Mich. 33 & 34 Eliz. 
C. B. Dullingham v. Kyfeley. | 
10. Libel for tithes of underwood in Thackfly Park; the he coun p 
defendant ſuggeſted a modus to pay 105. yearly to the vicar incliged l 
for all tithes of underwood there, yet a conſultation was Lerne! , ; 
granted, becauſe it appeared that the ſuit, as to the right of la by 4 : 
tithes, was between the parſon and the vicar, which is triable granted for f 
in the Spiritual Court. 3 Nelſ. a. 315. pl. 9. cites Moor 907. _ — { 
% : ere men- x 
Sherbourne v. Clerke, in the Caſe of Fryer v. Beſtney. S. P. toned. And | 
Moor 907. Dubitatur. Becauſe a modus was ſuggeſted, which to this pur- ö 
is not triable in that court. — 


ſolicitor, cited two judgments, viz. one of Mich. 28 and 29 Eliz. Busn v. Hur, parſon of ! 
Pancraſs, and the other Mich. 30 & 31 Eliz. Dau Gresnan's Cast, Et adjornatur, Mo, | 
907. pl. 1267. Mich. 35 & 36 Eliz, B. R. Sherburne v. Clarke. The like caſe was in 
queſtion for tithe-hay, where the ſurmiſe was of a modus decimandi of 65s, 8d. to the vicar, ; 
the ſuit being by the parſon who was patron of the vicarage. And it was doubted if a con- | 
ſultation ſhould be granted, becauſe the ground of the prehibition is a modus decimandi, which 7 
che Spiritual Court will not allow. Quzre, Mo. go:. pl. 1268. Paſch. 36 Eliz. Fryer v. Beſtney. y 


11. Vicar libels for ſmall tithes, upon his compoſition between 
him and the parſon upon the appropriation, againſt B. defen- 
dant in Court Chriſtian pleads preſcription for the parſon againſt 
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27 | | Prohibition. 


the compoſition; and becauſe the Court Chriſtian allowed the 
preſcription againſt the compoſition, the vicar had prohibition 
in B. R. to bar his own ſuit in Eccelgſiaſtical Court; and upon 
ſeveral arguments the prohibition ſtood, No. 780. pl. 1081. 


Pringe v. Child, EE 


(A. a) What Perſons ſhall have the Prohibition. 


See H) pl. [I. IF the churchwardens of A. libel againſt the pariſhioners of B. 
7. 8. and fer the reparation of A. the pariſh church, and the defendants 


all-dge that in the ſame pariſh there is a parifh church aud 


The Court chapel of eaſe, and preſcribe that they have uſed time whereof 


wan %% memory, &c. ts repair the chapel, and in conſideration there that 
no p-ohibi- they have been diſcharged of the reparati;n of the church, yet no 


. 


tion bond prohibition thall be granted; becauſe both thoſe things belong 
e to the Eccleſiaſtical Court. H. 12 la. B. R. between the 
14 ad- churchwardens oi Aſhton and Brummage. 


Rep. 26 S. C. — If the chapel of eaſe has been built within time of memory, they ought to 
have proof of /ome agreement, by virtue of which they are diicharged of reparations of the mother 


church. Mar g:. pl. 151. Hill. 16 Car B R. Anon. 


A confilka- {2 If the vicar ſues the parſan inpropriate for damages for cute 
CE be ting the trees growing in the churchyard, a prohibition ſhall be 
cauſe it was granted, becavſe if the trees belong to him he may have fre, 


faid vat the paſs af common law. NM. 13 Ja. B. R. Bellamy's Caſe reſolved, 


trees in the 
chur h- 

yard belong | 
to the vicar, and not to the parſon; and that therefore it was maintainable in the Spiritual 
Court; but the ſuit here being for damages, the Court agreed that no conſultation ſhould be 


granted, Roll. Rep. 255. pl. 23. Mich, 1 Jac. B. R. Bellamie and ... 


and prohibition granted. | 


3. It there be a par/enage appropriate which comes to the crown 


by the di/elution of monaſteries, and after this is granted over 4h a 
common pern, and there is allo a wicarage endeaued in the fam? 
[ 28 J Pariſh, and by command of the viſitor of the archbiſhop in his 
viſitation the churchwardens make a zerrar of the tithes and 
glebe in the parith ſhewing which belong to the parſon, and 
which to the vicar, and deliver it into the Spiritual Court; and 
thereupon the vicar Jie in the Spiritual Court againſt the par- 
fon, to have it confirmed and ſentenced for him, and the parſon 
prays a prohibition, and ſhews in his ſuggeſtion, and agree! 
that all which is in the terrar bel-ng to the vicar, except ſome par- 
ticular tithes, to wit, zithe of carrots, cal, and ſuch like, grow- 
ing and being in lands out of gardens, and for burials in the 
chancel, and for them prays a prohibition ; a prohibition lies, 
becauſe though it be between parſon and vicar, and fo the right 
of tithes will come in queſtion between them, yet (becaule it: 
Is not between the vicar or parſon, and a pariſhioner, in which 
caſe no prohihition would lie, becauſe againſt him the proper 
ſuit is in the Spiritual Court) the prohibition lies, becauſe the 
vicar 
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vicar may have his am at the common law againſt the parſen, if 
he takes the tithes being ſet out by the pariſbianer. Tr. 11 Car. B. 
between Sir George Winter, and Pierce, vicar of St, Peter and 
James in Briſtol, per Curiam. Mich. 11 Car. this was moved 
again, and the Court took diverſity betaveen parſen appropriate and 
parſon preſentable, and they ſcemed to incline, that the parſon 
appropriate has this as a lay-fee by the “ flatute, and therefore 
. * . * F 10 
ought to be tried between the vicar and him at the common Fel. 312. 
law, though I urged that the juritdict.on of the ordinary is 
JR . . — . 
fived by 31 H. 8. and that it was not the intent of the parlia- 
ment to alter the courſe of ſuits for them; but the Court 
were not reſolved of this opinion, but granted the prol:ihition 
with purpoſe to have demurrer thereupon, and to be argued, 
as they ſaid, Contra M. 15 Car. between Warmer and Haſler, 
per Curiam prohibition denied, where the ſuit was between 
the parſon appropriate and the vicar. | 
4. If a man lilels in the Spiritual Court for a matter which : B. — 
. . „ 1 As 3 „ledre 
des not appertain to the juriſdiction of the Spiritual Court, but to by whats 
the common law, as for matter of franbterement, yet he himſelf maus, thas 
againit his own {uit may pray a frobibitian, and ſhall have it. Se 
our med- 


. S " 23+ 45 — 2 * 0 
Mich. 15 Ja. B. R. between Xe and Bridgman reſolved, and ies nh 


prohibition granted. temporal 

5 things, 
though the plaintiff himſelf in the Spiritual Court informs B. R. of it, a prokibition will be 
granted. Cro. J. 351., Mach. 12 Jac. B. R. Worts and Ciiſton.— Sce Goldib. 149. pl. 75. 


Hill, 43 Eliz. Benctield v Feek, — In fome caſcs the planuit himſelf who hbels way have 2 
prchibitzon. Le. 139. cites the Cafe. of Wignal v. Brook. 


{ 5. If a vicar ſres a parifhioner fer tithes in the Spiritual Court, 
and the pan appropriate appears there pro intereſe ſus, and prays 
2 prohibition, it thall be granted. Hill. 14 Car. B. R Rebert,'s 
Caſe, prohibition granted. | | | 

(6. If the parſon of D. ſues a pariſhioner of the pariſh of S. 
fer ſmall tithes, as a portion appertuining te his rectory of D. and 
thereupon comes the parſon of S. pro intereſſe ſia, and claims it as 


' parſon of S. as appertaining to his rectory, it being within his 


pariſh; in this caſe no prohibition lies for the parton of D. to 

prohibit his oun fuit, becauſe it is between {ſpiritual perlons, and 

the plaintiff can net have any remedy at toe commun taw for Haſe 

tithes, they being ſmall tithes, which are nat qavithin 2 E. 6. 

Mich. 14 Car. B. R. between Scott pluintiſt, and Min and 

Playter defendants, prohibition denied per Curiam, the parith 

being North-Lin in Narfolk. ] 

7. If the bounds of a vill within a pariſh come in queſtion in Kelw. 115, 


* 


the Spiritual Court, 17 a ſuit betaueen the parſon impropriate and hoe P IS. 
i 1 A a * 8 AP" us ince 
the vicar of the ſame pariſh, as if the vicar claims all titnes within demporis. 
the vill of D. within the pariſh, and the parſon all tithes within Contra, by 
the relidue of the parith, aud the queſtion is between them, 25 „ 
whether certain land whercof the vicar claims tithes, be within 20 
the vill of D. or not, yet inaſmuch as this is between /p:r:tual tham, who 
ferſou, that is to ſay, between the parſon and vicar, HHαν the held that 
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. - * 
the Court garſon be a layman, and the purſonage appropriate a lay He, yet this 
M212 ſhall be tried in the Spiritual Court, and no prohibition ſhall 
I is ide 
taken upon l 
a thing real, Curiam prohibition denied. 
vz. Whe- 
ther the place be within the one pariſh or the other. — See (D) pl. 6. Butler v. Yateman in 
the notes there, — Sce L pl. 1. Pctler v. Yaleman in the notes there. 


S. C. by 8. If Ve fer years is ſued in the Spiritual Court for tithes, 
ED +] he in reverſi;n may have a prohibition. Moor 915. pl. 1298. 
got. Cro. ſays it was fo ruled Paſch, 29 Eliz, B. R. Sir Robert Lane v. 


. 55. Pl 3. Pigot. 
w he Ie IT 15 
ſa:d that there are diverſe precedents to this purpoſe, 


(B. a) Prohibition. [in what Co es} 


Ita man re- I. F a man recovers in guare inipedit in B. againſt. an incum- 
ae bene, upon which the incumbent brings 4writ of error in 
a B. R. where the judgment is affirmed, and aurit l the biſhop 
apecit, granted for the recoveror, and by force thereof his c is ad- 
3 45 mitted and iuituted by the biſhop, and after the metropolitan 
ted, and grants an inhibition to the archideacon not ts induct him; a prohibi- 
tion may be granted, becauſe it appears apparently that it is 
0 for delay. Tr. 15 Ja. B. R. between ſurrey and Sir H. Mal- 
cas , for the church of Langhorn in Cornwall, a prohibition 


of . 
1 + ] ' 
ranted. 
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ty provi- i 
fon from the pope. fust' in the Spiritual Court to avoid and remove the other clerk, the patran 
who heath recovered his pretentment, &c. ſhall have a prohibition unto the judge for to ſurccaſe, 
Ke. F. N. Be 42. (C 6 


e . 2. 83 a J. 1. 2 374. For penance corporal - peo 
pes ini. e fin, as fornication, adultery, or the lile; 
ritual man 4% fer not fencing the church-yard, or not repairing the church, or 
of the ſufpcientl) y ad;rning it, a profibitien lieth not; nor for oblations, tithes, 
ee pen mortuaries, peilſiuns, * laying violent hands upon a clerk, defamation 
the ſervice ( When money is nat demanded ), nar for breaking an cath, 

Of God, and 

goods dedicated to divine ſervice, or merely eccleſiaſtical; for laying of violent hands upon the 
perſon of any infra ſactos ordines, the Ecclefiaſtical Court hath conuſance; but for the violent 
taking away, conſuming of ornaments of the church, or goods dedicated to divine ſ{-rvice, that 
Court hath no conuſance, for that is not given to them; as for taking away of the Bible, the 
book of divine fervice, the chalice, and the lik, or for the taking away of an image out of 
the church; bat remedy muſt be taken tor theſe at the common law. a Inſt, 492. But if a 
clergyman be arreſted by proceſs of law, he cannot tor this ſue in the Eccleſiaſtical Court. 2 Inſt. 
492. Sce Prerogative (N. e) pl. g. 

* A parion or other prieſt may ſue in the Spiritual Court for /ay:ng violent hands upon him, 
&:c. in order to have him excommunicated, but not to have amends, &c. F. N. B. 51. (Kk) — 
And it the detendant in caſe of d:famation be put to corporal puniſhment, or for laying violent 
bands upon clerks, &c. if the party will red-em his penance, and agree to pay the party damnified 
a certain tum of money for his damages, the party damnified may have ſuit for this in the Court 
Chiiliian ; and if the other party purchaſes a prohibition, he ſhall have a conſultation, F. N. B. 
£3. (A) ———And if one is condemned in the Spiritual Court for defamation, and he appeals, 
and the ſentence 1s con firmed, and is condemned in 205. coſts, and the cauſe remitted, whereupon 
he furs a prombition, the other party ſhall have a conſultation. F. N. B. 52. (D) S. P. 
And lame caſes cited 4 Rep, 20. b. pl. 17. Trin. 25 Eliz. B. R. in Caſe of Parmen V+ 

THORPE 


be granted. H. 15 Car. B. R. between {ves and Wright, per 
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Prohibition. | +29 


It 8 7 2 2 4 i 8 . 
. Tuc; and ſays that upon theſe diverſitics you will better underſtand the better Opimon in 

- 4 12 H. 7.2. and the ſenſe of the Regiſter, fol. 54. where all the jultices r-fuſed to grant con- 
= ſultation'in a caſe of defamation, viz etther becauſe the matter of the defamation was not merely. 


and ſolely ſpiritual, or becaufe the plaintiff ſucd for damages or amends for ſuch defamation, 
a And it the clerk {uc in Court Chriltian for damages for the battery, he is in caſe of pre- 
7 munire ; for in that caſe the eccletialticel judge ought to proceed ex othcio only io correct the 


lin. 2 Inſt. 492. 


_ * 
e 


r 


; | 4 . 9 E. 2. cap. 3. If any lay vidlent hands upon a clerl,, the amends | 20 


= for the peace broken Gall be before the king, and for the excommuni« Prohibi- 
Xx cated before a prelute, and i corporal penance be enjoined, aud the =: 0 
_ R . . . 7 ; : 
—= efender will redeem it with meney to give t9 the prelate or t9 the party libelled 
4 : & £35 * * 4 . . : . , 
Xx vprieved, it fhall be required before the prelate, and the king's prohib;e azaiult L. 
HF 55 hott before the 
tion lieth nat. | 
high com- 
: : : m llion, 
that the ſaid L. beat him, or at leaſtwiſe aſſaulted him with a bell, and would have ſtruck 
him, being a clerk, and called him gooſe and weudcock, with many ſuch words; whereas 
ſuch pleas of aſſault and battery appertain to the Court Temporal. And now conſultation 
1 as praycd; for being done to a clerk, the Court Spiritual might examine it. But all the 
7 - * . * . i - ” * bo P 
= Court held, that a prohibition well lies ; for although for violenta manuum injectione in cleri- 
77 cum, the ſuit ought to be in the Spiritual Curt, as appears by Articuli Cleri, cap. 1. yet for 
== «un a//zult only, it is clear that the ſuit ought to be at the common law, and for theſe words they 
1 ve no- actionable; therefore it is not reaſon he ſhould be vexed tor them; and it was ordered 
WE that the prohibition ſhould ſtand. Cro. E. 753. pl. »4. Paſch, 42 Eliz. Love v. Prin. 
Mo. 607. S. C. by the name of Lovecxove's Case as to the words, but nothing ſaid as 


to aſlault. 
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7 4. Attachment upon a prohibition, becauſe the defendant 
= ſued in Court Chriſtian for detinue of good, the other ſhewed 
1 that he ſued for detinue of goods deui¹α by tHbment, where the 
| plaintiſf claimed them by gift: and yet per Judicium, the plain— 
tif took nothing by his writ; for if it be under the name of a 
E: legacy, it belongs to the ſpiritual law whether lie ſue right or 
- MX vrong; and notwithitanding the other ſhewed gift, 1 belongs 
3 A to them to try the circumſtances, if the deviſe be good or not. Br. At- 
” XS tachment ſur Prohibition, pl. 4. cites 46 E. 3. 32. 
75 5. Where a man ſues in the Spiritual Court for ſpiritual 8. p. Aud 
% KH cauſes, and the defendant prrchaſes a prohibition directed unto the he ſhall alſo 
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rn Oe gr 


— ET. hh » 


: iv » fame, and for ſo doing the judges haue an at- 
judges there, and delivers the fame, and for fo doing the judges tachment 


excommunicate him for the offence which he did to the church, th. reupon, 


in bringing a prohibition to them upon a ſpiritual cauſe, the if they pro- 
= ceed againſt 


at 9 party excommunicate ſhall have a new prohibition upon that hi LY 
* 2 matter, commanding them to revoke the fame; for a man thall court. F. V. 
not be puniſhed for fuing forth writs in the king's courts, whe- B. 4. (H) | 
t, cher he is right or wrong. F. N. B. 42. (G) | 
1 6. Always when an att of parliament commanas or prohibits any ay 4 

atute Mates 


court, be it temporal or ſpiritual; 4% do any thing temporal or | 
— .. .. f * 12 - a thing @ 
it pſpiritual, if the flatute be not obeyed, a prohibition lies. 13 Rep. temporal o 


nnen 


5. 48. Trin. 7 Jac. en wy 
£ 3 8 : f - 3H punt - 

7 ble by canon law, they may alſo proceed to deprivation, but not puniſh it as a temporal offence. 

$4 = BY Mod. 239. in Cafe of Biſhop of St. David's v. Lucy. | 

P, 2 

„7. If the Spiritual Court refuſes a plea merely ſpiritual, as ex- 

F . D 3 communication, 
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But it ſ-ems 


ora. ans | jhiti . 5 
er ag; ſuggeſted for a prohibition, that they vere built upon a la 17 


Pꝛohibition. 
communication, divorce, hereſy, ſimony, &c. an appeal lies, 
but no prohibition, 13 Rep. 44. Trin. 7 Jac. 

8. A teſtator bequeathed ſeveral /egacies cut of a term for 
years to the children of A. and made J. S. executor; A. on 
the behalf of his children required J. S. to pay the money to 
him, that he might employ it for his children's benefit, but A. 
refuſing, J. S. ſued him in the Spiritual Court, and had ſen- 
tence; whereupon A. moved for a prohibition, alledging that 
he was executor, and chargeable in an account for the money; 
but becauſe he came after ſentence, &c. and alſo becauſe he re- 


fuſed to give ſecurity for payment of the legacies to the children, the 


Court refuted to grant a prohibition. Godb. 243. pl. 337- 
Hill. 11 Jac. C. B. Ayliffe v. Brown. 

9. Libel for tithes; the defendant, who was a layman, ſug- 
geſted for a prohibition, that he was ſciſed of the mauer D. and 
ſo preſcribes to have the tithes within that manzr, and that he and 


all thoſe whoſe eſtate he had, &c. uſed to maintain o chaplain in 


the church of D. It was objected, that the defendant had nt 
lledged that the church of D. is within the ſame pariſh where the 
manor is, and ſo is no conſideration to the parſon who is the 
plaintitf, 2dly. Becauſe the maintenance of the parſon is 7: 
alledged ſo extenſively as the claim of the tithes, viz. time out of 
mind, &c. 3dly. He has n proved that part of the ſuggeſtion, 
as to the maintenance of the parſn, within 6 months, though he 
has the reſidue, whereas this is the principal matter which 
makes his preſcription good, and that therefore a conſultation 
ought to be granted; quod fuit conceſſum per Cur. as to this 
laſt point. But Coke ſaid, that it ſhould be granted, for the 
other exceptions alſo; but as to thoſe the other juſtices ſaid 
nothing. Roll. Rep. 2. pl. 3. Paſch. 12 Jac, B, R. Boucher 
v. Rogers. | 
10, A libel was brought for tithes ; the plaintiff here ſug— 


Ls 


—_ 


N 


geſted for a prohibition, that he is an executor, and was /ued jr 
double damages, which do not lie againſt an executor. Keylin | 3 
J. ſaid, that if by the common law an executor ſhall not be 


charged, if the Spiritual Court will ſue him there, a prohibition | 


71 
o * 
9 
YE © 
Z 4 


lies, becauſe it expoſes him to a devaſtavit. But the reaſon ct 9 3 
Reyling was diſallowed, and a prohibition was denied, Ravi. 


95. Hill. 15 & 16 Car. 2. B. R. Wilks v. Ruſſel. 


vulity f a witneſs, is not a ſufficient ground for a prohibition; 
for they are the proper judges of the credit of a witneſs, Cart. 


143. Trin. 2 W. & M. in Caſe of Shotter v. Friend. 
12. It is not a ſufficient ground for a prohibition to /«gz; 
that the plaintiff had only one witneſs to prove the fact, unleſs he 


alledge that he effered ſuch prog, and it was refuſed for inſufficient 2 


Carth. 144. in caſe of Shotter v. Friend. 
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11. A ſuggeſtion that the Spiritual Court 9jefed to the criti WY 
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13. A hbel was for building ſheds upen the churchyard, it u : 
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been ſam - and nit on any part of the church-yard, This was held a pool ; ; 


ſu ggelt10 - 


& * . 


j 2 . T 


Keg 


— 


* n 

I; —4 2 7 ; 
* 2 Md Rt 

ik keys, 


bs 


1 
„ 
W BY 


Leo 
3 l 
* 83 


n 
. 
A 


Pꝛohibition. 31 
ph ſuggeſtion. Carth, 151, Trin. 2 W. & M. Quilter v. New- cient, it it 
| . . had nut ſaid 
Sy 1 ton. that the 
1 | ſtrudJures 
Ir "1 were not built upon any part of the church-yard. Carth. 152. See Ogden v. Wiſeman cited 
* tice. — But a prohibition ſhall net be granted to any ſuit in the Spiritual Court for any nuſance 
on 0» other matter done in the church-yard, upon a ſuggeſtion that the church-yard is a /ay-fee ; lor a 
to yulance there is properly of eccleſaſtical conuſance, Carth. 152, in cate of Quilter v. News 
A, ton. 
11 5 .* TRAC . 
os 14. Where the /vggef/ien upon which a prohibition is moved A Fog 
. for, appeared to be falſe, the Court denied to grant a prohibition 104 + 
. F upon the authority of the Pariſh of Aſhton's caſe in Hob. 66. cafe B. R. 
k Ld Raym. Rep. 220. Paſch. 9 W. 3. Breedon v. Gill. ought not to 
ne grant a pro- 
37. FA hibition ; and cited Hob. 66. But where the ſequeſtrator of the tithes of a vicarage ſued the im- 
' * propriator in the Spiritual Court for tithes upon the endowment, and the detendant ſuggeſted that 
"F it was not a uicarage, and that this ought to be tried at common law, Holt ſaid this ſuggeſtion is 
49g- good in point of law; and though it was held, Hob. 66. That notwithſtanding the ſurmiſe be 
11d 5% matter of fact, and triable by a jury, yet it was in the diſcretion of the Court to deny a prohibi- 
nd of tion. and that ſo it was done Hob. 185. Jones v. Jones; yet at laſt a prohibition was granted by 
5 1 conſent and iſſue to be taken g re not, to be tried at the next aſlzes to ſettle the right. Ld. 
in = ' Raym. Rev. 387. Trin 12. W. 3. Smith v. Wallet. 
t = 
the 15. A ſuggeſtion for a prohibition was. 1ſt. That they | 
the 8 refuſed a copy of the libel. 2dly. That the citation was Pro pro- 5 
1 t fanatione Cæmeterii, which ſuppoſed profanation was as coroner, | 
isn digging up a corpſe for a view, according to the duty of his k 
ion, office. Holt Ch. J. ſaid, That theſe matters ought not to be 6 
1 he joined, and are grounds for prohibitions of different natures; f 
nich the firſt being for a prohibition only quouſque, which is ipſo 0 
tion facto diſcharged by granting a copy of the libel without writ ; 
this of conſultation, and the other a peremptory prohibition, which : 
the ties them up till a conſultation 3 and upon ſuch a ſuggeſtion we 
ſaid ought not to grant a prohibition. Indeed a prohibition quouſ- f 
cher que they give a copy of the libel, if it be granted before any ; 
3 libel exhibited does not bind them from exhibiting a libel, and | 
ſug- BY after they ſhall not proceed till they give a copy of it; and then 
d jr to have a prohibition upon the merits, you muſt make a neu 


ling | 1 ſuggeſtion. 6 Mod. 308. Mich. 3 Ann. B. R. Anon, 
t be BY 
ition WY Ea 

nc (B. a. 2) In what caſes it lies. In rect of { 32 J 
arm. the libel. 

red 3 


tion; 


1. 2 H. 5. 3. ENACT 8, That a copy of a libel grantable in the R. B. deli. 
Ecelgſiaſtical Court ſhall be preſently delivered up- "<4 209 


— Markstothe 
art!» WY on the defendant's appearance. : Chamber- 
oY | | 13 lain of Lon- 
ugg; 2 don to deliver to his executors or adminiſtrators after his deceaſe to diſpoſe for his ſoul, and he 
Fg by 2 delivered theſe 200 Marks to T. B. upon bond to deliver to the Chamberlain when it thould be 
> 1 


required; R. B. died, and P. P. took adminiſtration from the Biſhop of London; whereupon 
j he ſued ſubpœna againſt the Chamberlain to ſue obligation againſt T. B. to bring in the ſaid 200 
1 Marks, becauſe the obligation was made to the uſe of R. B. and after T. B. (becauſe R. B. had 
= goods in diverſe dioceſes, as he pretended) obtained admini{tration from the Archbiſhop of 


ciency 


it v 4 Canterbury, and alter libelled in the Arches at the church of Bow, to cite P. P. and after P. P. 
yen 1 tued prohibition out of Chancery te the Arches, commanding them to deliver the copy of the hibe! 
| good © .D4 to 
eſtiobſc 


_ 
on 
* 


32 - Pꝛohibitlon. 


to the ſaid P. P. according to the flatnte of 2 H. 5. cap. 3. to ſurceaſe till the coty of the libel ras dee 'S 
lirered, and netw:thſardtny this they proceeded; whereupon the faid P. P. ſucd attachment upon * 
the prohibiuon and ſtatute aforeſaid, rehearſing the ſtatute, againſt the judge of the Spiritual i 
Court, and prayed another prohibition to the party and to the officer to ſurceale, becauſe matter ; 
is pending in bank to deliver the libel; and the other faid, that this is a ſpiritual matter, for the. 
fower of the b1jhop of Canterbury and of London are here to be ied; and notwithitanding this a ſpe- 
cial prohibition was granted, that they ſ{urceale till libel be delwered to the party; quod notes 
Br, Prohibition, pl. 11. cites 4 E. 4. 37.— Br. Prohibition, pl. 15. cues S. C. Br, Cons 
ſcience, pl. 10. cites S. C. 

If a man be ſucd in the Spiritual Court, and the judges there will not grant the defendant 2 
copy of the libel, then he ſhall have a “ prohibition directed to them to ſurceaſe, &c. until they 
have delivered the copy of the libel according to the itatute 2 II. 3. and allo the defendant may 
have an action againſt them upon the ſaid ſtatute, if they will nut deliver the copy of the libel, 
whether the cauſe in the libel be a ſpiritual cauſe or not. F. N. B. 43. (E) S. P. Hard. 364. 
in the cafe of the King v. Sir Edward Lake. ——S. P. 2 Salk. 553. pl. 19. Anon. S. P. But 


the Court being informed, that the proiibrrion which was taken out was a/ ſolute, they did not f 
think fit to grant a conſultation, but dr/harg'2 it ſuterſedras 3 whereupon the Eccleſiaſtical A; 
Court proceeded to excommiuenicate the party tor want of aniwering, who again moved tor a pro- * 
hibition, and the Court granted one with a mandamus in it to abſolve the party, if it were for not h 2 
anſwering before they gave him a copy of the articles. 1 Vent. 5. Hill. 2 & 21 Car. 2. Ano» 5 
nimus. 2 
But a prohibition quouſque 2 copy of the 1tbel delivered, being moved for, was refuſed, without 3 
an afedarit that they tendered the fees, and yet they reſuſed to deliver it. 1 Keb. 825. pl. 117. 3 
Mich. 16 Car. 2. B. R. Dr. Watkinſon's eaſe. 2 
It was formerly held by all the judges of England, that when there was a proceeding ex officie - 
in the Eccleſiaſtical Court, they were not bound to give the party a copy of the articles; but the 1 
law s otherwiſe; for in {uch caſes, if they refuſe to g ve a copy of the articles, a prohibition ſhall $ 
go guornſpus they &oltrer it; and accordingly, upon motion, a prohibition was granted in the like 2 
eaſe, Per Holt Ch. Juit, Lord Raym. 2 Rep. 991. pl. 3. Trin. 2 Ann. B. R. Anon. —— S. C. 3 
cited 2 Salk. 553. Pl. 19. Anon. —— But Paſch. 11 W. 3. Holt Ch. J. denicd to grant a pro- 3 
hibition e Admiralty Court, upon a ſuggeſtion, that they refuſed to give the party ſued there 2 I 
copy of the libel, becauſe the ſtatute extends otto Eccleſaſtical Courts, aud not to the Admiralty 2 


Court. Lord Raym. Rep. 442. Anon. —8. C. cited 2 Salk. 553. pl. 19. Hill. 2 Ann. B. K. | by 
in a nota of the reportets. 1 


S. P. Per 2. No prohibition ſhall be granted where the /tbel is“ not 
=_ Comb. brought ints Court, and the party put to anſaver to it, viz, of the 
oy tithes, and this certified to the chancellor by view of the libel; per 
Henxſton; who ſaid, that this is by the ſtatute De Regia pro- 4 
hibitione, and of conjunctim feoffatis in fine, which Forteſcue 
conceſſit, and thereupon the parties pleaded over. Br, Prohi- 
bition, pl. 20, cites 31 H. 6, 14. oj 
3. A prohibition was granted in caſe of tithes, becauſe the MR 
libel was not again/? proper parties, Le. 10. Mich. 25 & 26 Eliz, 
C. B. Sutton v. Dowſe. 
4. Libel ir lithe of billet, faggots, and tall-wood, and averred 
it cam e Ot birch, hazle, elm, and maple ; the defendant ſuggeſted, 
that they came from oak, aſb, elm, and birch; and becauſe the 
plaintiff in his /ibe!, had not alledged how many faggots were made of 
hazel, therefore a prohibition was granted, and afterwards 3 
conſultation was denied. Goldſb. 127. pl. 18. Hill, 43 Eliz. 
5. Defendant ſuggeſted for a prohibition to a libel for tithes, 
that the prior of D. was ſeiſed of the grange of S. in right of 
his priory, and preſcribed in the prior and his predeceſſors to hold 
33 Þ this grange without payment of tithes, and fhewed the difſolution 
thereof, and that it came to H. 8. by ſtatute of 31 H. 8. to hold 
it as the prior held it before, and ſo derived to himſelf a leaſe from 
Queen Elizabeth for 59 years, and that afterwards the plaintiff 
libelled agaiuſt him in the Spiritual Court for the _— 40 ü 
| | eeces | 
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Pꝛohibition. 33 
feeces of wool, & c. The defendant in the prohibition pleaded 
that he ſucd the plaintiff for the tithes of 400 fleeces of wool, 
and ſo prayed a conſultation; and becauſe of this variance be- 
faveen the libel and the ſuggeflion a conſultation was awarded by 
the juſtices of aſſize, and double coſts; but adjudged erroneous 
for both cauſes, for the variance is nt material, becauie the 
plaintitF preſcribed in 91 decimands, and fo ce the Spiritual 
Court of all juriſdifion tor any tithes ariſing from this grange, 


7 and the giving de ces is error upon the very letter of the = 
ſtatute of 2 E. 6. which gives them in no caſe but in default of | 
| proving his ſuggeſtion, Yelv. 79. Mich. 3 Jac, Hutton v. | 
: Barnes. ; 
6. The defendant was preſented in the Eccleſiaſtical Court [ 
b for working upon holidays, viz carrying hay an St. Jahn Baptiji's | 
- day in church-time; but a prohibition was granted, becauſe this : 
f was out of the ſtatute by the very words of the act, viz. 5 E. | 
3 6. becauſe it was for nc<ceflity ; and this being an Holiday by aft 
A of parliament, it belongs to the judges of the common law to q 
a Pp determine whether it was broken or not, Godb. 218. pl. 315. 
1 2 Mich. 11. Jac. C. B. Wheeler's cafe. ; 
2 7. Where the libel againſt the defendant is 2 general, as for ö 
' 5 certain offences, theſe are good cauſes for a prohibition. Per 
> = Cur, Hard. 364. Paſch. 16 Car. 2. in the exchequer, in the 
y cafe of the King v. Sir Edward Lake. 
N 5 8. A prohibition was moved for becauſe the /:bel in the Eccle- 
9 ſiaſtical Court was againſt the plaintiff for not coming to church af 
2 = all, or very ſeldom, becauſe very ſeldom was utterly uncertain; ; 
© baut to that it was anſwered per Curiam, That that was their : 
» form of proceeding there; and though ſuch a pleading here q 
. = would have been naught, yet it being according to their form 
e of proceeding, it was well enough ; and it it was not they might g 
. = help themſelves by appealing. And Twiſden cited a caſe 5 
1 where a libel was for ſpeaking ſcandalous words vel his ſimilia, 1 
e and the court would grant no prohibition becauſe it was their $ 
.. uſual way of proceeding. Freem. Rep. 286, 287. pl. 332. ; 
0 Trin. 1675. B. R. Anon. i 
4 = 9. It was urged, That if it appear an the face of the libel, that Wherever | 
1, 1 the Eccleſiaſtical Court has , jurifdifion, they may be prohi- e 
- bited without ſuggeſtion ; but Cur. contra, ſor the ſuggeſtion ren tothe 
of 2 is a fundamental point, and is the declaration on the writ. — yu = 
a 12 Mod. 435. Blaxton v. Honore. be — | 
= Ou can 1 
„ = have a prohibition, otherwiſe where the cauſe of prohibition appears on the face of the libel. 
= 1 Salk, 551, pl. 13. Hill, 12 W. 3. B. R. Anon, cites it as held by Holt Ch. J. 10 W. 3. 
of = B. R. 
14 


55 3 (B. a. 3) In what Caſes it lies. In reſpect of 
3 the Matter being Temporal. 


m 1 | 

1 1. FOR rent reſerved for tithes or offerings, prohibition lies if the 
10 party ſue in the Spiritual Court, for this is a lay debt. 
es Br. Attachment fur Prohibition, pl. 3. cites 44 E. 3. 32. 
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2. In debt, if the defendant wages his law, by which the 
plaintiff is barred, and after the plaintiff ſues theresf in the Spi- 
ritual Court, prohibition ſhall go. Mordant ſaid, He ſhall 
ſhew the libel, &c. Br, Prohibition, pl. 26. cites 13 H. 7. 16 

3. H. deviſed, That his grad: ſbauld be divided between his 
children according te the laudable cuſtom of London; C. one of his 
children, belle for his legacy, averring, that the goods 
amounted to ſuch a ſum, and ſo demanded ſo much Virtute 
Legationis. Wray Ch. J. was for granting 2 prohibition 


becaufe here is not any legacy; for the teſtator ſets forth his 


meaning to be, That the cuſtom of London thould be obſerved 
in the diſpoſition of his goods, and that C. is put to his writ De 
Rationibili Parte Bonorum; but afterwards a ſpecial conſulta- 
tion was granted. 4 Leon. 12. pl. 45. Trin. 26 Eliz, B. R. 
arvey v. Harvey. 
4. Libel againſt an adminifrotrix to account for the perſonal 
eficte, She made an inventory of the goods, in which ſhe inſerted 


ly: and fays „eme gecds nuhicn the inteſtate had diſpyſed in his life-time by deed of 


This order 
was mace 
beca e Do- 
Qeridge 
doubted, 
whether 
they reject- 
ed this plea 
for went ot 
torm 


The report 
{ays no- 


warranted. 
And Glan- 
v | faic, that 
ii ſuch ſug- 
geltion vas 
allowed, no 
ſuit would 
ever be in 


that Court 


on account 
of equity in 


an anceitor ; 
for the detendant would plead a falſe plea, viz. that the plaintiff is not heir, &c. 


gift (which ſhe thewed) to a younger child; all which ſhe. 


pleaded, but the Court refuſed her plea; and thereupon, and 
becauſe the deed of gift was pleaded before ſentence, a prohi- 
bition was granted, quoad thote goods, but not as to any choſes 
en action; but day was given for a civilian to come and ſhew 
cauſe why the Spiritual Court rejected the plea, and for want 
of ſhewing cauſe the prohibition to ſtand; and no caufe being 
ſhewn, the prohibition ſtood. 2 Bulſt. 315, 316, Hill, 12 Jae, 
James v. James. 

5. The plaintiff exhibited a bill, ſuggeſting a title to a portion 
of tithes as heir at law, &c, and fet forth, that he lands out of 
which this portion of tithes was iſſuable, avere /5 very ob/cure that he 
could nat know where te refort ; and therefore having no remedy at 
common law, he prayed that the tertenants, the defendants, might ſet 
et the beundaries of the lands, and diſcover them to the plaintiff; 
the defendants anſwered, that the complainant was not heir, but 
anther 5 and thereupon the complainant moved for a prohibi- 
tion, and had it; for otherwiſe that Court would try who was 
heir, 3 Neif., Abr. 294. pl. 11, cites Palm, 424. Duckett v. 


Barley, 


At length the 


parties allented to try the matter in debate upon the ſtatute, and to join iſſue upon this pointy 
heir or not heir; and ſo the matter ended. The caſe was Faſch. 2 Car. B. R. 


$. C. Lev. 


128. accord- 


ingly, the 
ſuit there 
be:ng only 


tor depriva- 


tion, he 
having ob- 


6. Prohibition was moved for to the Spiritual Court upon 
ſuggeſtion, that the plaintiff was ſued there for forging letters of or- 
dination, but the truth was, that he vas ſued there to deprive him, 
becauſe he was mere laicus, and therefore a prohibition. was 
denied; but if one be ſued there to puniſh him by corporal 
pain or fine , &c. a prohibition ſhall go. Sid. 217. Trin. 16 


ta ued a be- Car, 2. B. R. Slater v. Smallbrock. 
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der v. Smallbrook. 8. C. cited Gibb. 190. Hill. 4 Geo, 2. B. R. in the caſe of Newcomb v. 
Higgs. | 


7, Libel in the Eccleſiaſtical Court againſt his brother, exe- 
cutor of his father, pro rationibili parte of the goods, according to 
the cuſtom of the province of York, It was ſuggeſted for a prohi- 


| bition, that this is a temporal caufe founded on a cuſtom, and 


for which there is an original form in the regiſter, and where 
there is any remedy at common law, that Court ſhall not med- 
dle; but adjudged by thre2 juſtices, abſente Hale Ch. J. that 
in this caſe and the cafe of a penſion #275 Courts have a puriſilice 
ion. 2 Lev. 128. Hill, 26 & 27 Car, 2. B. R. Trafford v. 
Trafford. - | 

8. A ſuit in the Spiritual Court may be founded upon a pre- 2 Salk. 350. 
ſeription, and where it is again/t a vicar for net perfermaing divine pl. 10. I. C. 
ſervice in ſuch a chapel, for which he received ſuch a recom- 
pence, &c, and a prohibition thall not be granted, eſpecially if 
the preſcription 15 not traverſed in the ſuggeſtion; tor it is an Eccles 
faflical right, to bind an eccleſiaſtical perſon to do an eccletiaiti- 
cal duty; and though the duty began by cuſtom, vet the perſon a 
neglecting it may be ſued in the Eccleſiaſtical Court. If this L 35 1 
was a preſcription to bind lay-men, Holt Ch. J. ſaid it might 
perhaps have another conſideration, Ld Raym. Rep. 578. 
Trin. 12 W. 3. Jones v. Stone. 


(C. a) In what Caſes it lies, where the Tempora! 
Court cannot give Remedy,” but the Conulance Fo 
belongs to another. 


[i. IF the {ord of manor has probate of teſtaments within his This was 
manor, if any ſuch will be to be proved in the Eccle- ud, Pop- 


ſiaſtical Court a prohibition lies, becauſe the juriſdiction there- >: 3 


of belongs to the other, Co. 5. Orphans of Lindon, 73. b. ol the or- 
phans ot 
London, 3 Rep. 73. 


2. If any erpban who is by the cuſtom of London under the &. P. 4 In& 
government of the mayor and aldermen, /#-s in the Spiritual 239, cap. 


* — 
52 F. 758 > 


Court, or Court of Requeſts, fr any , -:ds or chattels due by Heath bid, 
the cuſtom of London, or for a deviſe r lg,; prohibition lies; that he al- 
becauſe the government of orphans belongs to the mayor, &c. „ 
5 £ E ö 1 
Co. 5. Orphans, 73. b.] | 


law a gainſt 

| | this caſe, 
and Bramſtone Ch. J, Heath and Mallet J. were againſt granting a prohibition, becauſe though 
the orphan had the privilege to lue there, yet if he concerves it better and more ſecure tor ham 
to ſue in the Court of Requeſts, he may waive his privilege of ſuing in the Court of Orphans, 

and ſue in the Court of Requeſts; tor quiliget putcit renuuciare jure pro ſe introducio. Mat. 
107. Trin. x7 Car. B. R. pl. 183. Anon, 


Z. If the council of the Marehes of Tales holds plea of an eccle= Sir I. W. 
haſlical matter, which appertains to the Prerogative Court, as ws fucd 


to bind an adminiſtrator to render an account there which is ors 
not 


35 Pꝛohibition. 


eil of the get zbithin their inſtructions; though the Temporal Conrt canno? 


* b #+* 
1 Marcnes, . . EY 
4 Wh ws give remedy, yet prohibition lies. P. 17 Ja, B. Drintoater's 
1 0 180 — 2 . 
| vaiue of | 


* 
* 
& 
oF: 
You 


4 got vir. $97, and for that reaſon a prohibition waz proved. To this it was anſwered st the Bar; « 
4 tuat their inftruttions were to hold pleas of legacies of any fum ; but the Court doubtes tnorcot, == 
whether ſich inſtruction ſhould be good to warrant their proceedings, becauſe caules teſtimen- i ; 
2ry and legacies are ſuable in the Spiritual Court, and not elſewhere, notwichſtanding their 8 7 
inſtruction; for they cannot warrant that which 1s not according to law ; and the Sta Nute of DOS: 
34 H. 8. Warrants that court. Cro. C. 395. pl. 13. Mich. 16 Car. B. R. Sir Henry Wilnams 4 1 "Ye 
(ate. 2 
R. V. made K. his executor, and now J. S. libelled in the Court of he Marches againft K. 1 
letting forth, that after R. V. had made A. the d:fendant his cxecutor, he mage J. S. the 7 flarnitff 1 
firs executor by a will nuncupative, but that the fat 10 K. hindered his pro: ng 4 the faid will, A pro. : bs 
hibition was prayed and granted, becauſe this is a matter determinable in the Spiritual Court, 2 
and therefore the emporal Court ſhall not meddle with it. 2 Roll. Rep. 4953. Hill. 22 3 f 
B. R. Neffin s Caſe, — Another reaſon was, becauſe they commenced by way of © cecution, v1 
by ſequrſiration, where their conſtructions ¶ inſtructions] are, that after contempt they ſhall pro- 
cecd to ſequeſtration; whereas here there is not any contempt, Et edjurnatur, 


N 


1 - 
e 


—— „ 


3 


q _ — 
, r * 
—— * 
yp 


n 


* "oy 


Hob 247. 4. If an executry or admini ftrater of goods vichin the govern= 


L 215. A 
| ph. ung. ment of the court 7 orphans y Lenden be ſued in the Eccleſiaſti- 9 
Jac. S. C. cal Court, to do any thing again the cuſtom of the court of orphans | 


1 to impugn the cuſtom, a ” prohibition lies. Hobart, caſe 213. 
, "Oo 

.. Caſe.) 

Lecr's 
Caſe. Het. 132. S. C. by the name of LASsu's Cast, and ſeems only a copy of Hobart, "260 


but is miſplaced there under Hill. 4 Car. 


. 36 ] (5. If a parfon in London ſues for tithes of a houſe by the Statute 
Cro C. 595. of 37 H. 8. in the Eccleſiaſtical Court, a prohibit on ſhall be 


OS. granted in B. R. though they cannot hold plea thereof; for g 3 
Car. B. R. the juriſdiction of His ſuit bel; longs ts the Mayer of London; for the 2 


Anon. S. P. ſtatute has expreſsly limited it to be ſued there. P. 16 Ja. B. 


= 333 R. between Dr. Gzge and Band, and others, reſolved and pro- 
but becauſe hibition granted. M. 5 Ja. B. between Bell and Mayle, reſolved 


the (et in and prohibition granted, ] 

1 

Court was by J. S. who was only 2 curate r u ſrator of the reddory by rs fo of the ſuſpenſion of 
the rector, it was doubted, whether in this caſe a prohibition wes grantable, J. S. being neither 
parion or vicar. And u being inſiſted, that for houſes tithes ought not to be paid without pe- *Y 
cial cuſtom ; and that the Statute 37 H. 8. is a new law, and that thereby 1t is appointed how 1 
it mall be ruled, 2nd before what judges, and what remedy ſhall be for the party grieved un- 

leſs their order be obeyed, and that even then he may not ſue in another place, nor before other 

Judze s than the ſaid ſtatute appoints ; and that the not granting a prohibition would be a de- 

trauding the ſtatute, and make it of no elloct, the Court doubted, and gave day to hear counſel 

on both ſides.— It was held per Cur. that ſuit in the Spiritual Court was well brought in the 

name of the curate and ſequeſtrator. 2 Lutw. 1066. Mich. 13 W. g. Burton v. Cookerman. 
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6. If a man ſues before the collector of the pape (who has power 
given to him by a bull of the pope to hold plea) for a matter ſpi- 
ritual which belongs to the crdinary to determine; though the A 
Temporal Courts cannot hold plea thereof, yet a prohibition 2 1 

[ 


4 lies; for the king has judges ſpiritual who have juriſdiction to 
T5 determine ſpiritual matters, as archbiſhops and their officers, 4 
1 deans, and other miniſters, and other conſervators of privi- 4 1 
14 leges, as St. John's of Jeruſalem, and others. 2 H. 4. 10. 4 p 


(7. If 


x the Vicar of Saltaſb's Cafe adjudged. ] 


2 
95 
7 


Prohibition. 


man or other clerk, vhs ſurmiſes him to have juriſdiftion where he 
has not any, a prohibition lies: 2 H. 4. 10. per Hank. J 
£8. Where the dizceſe of Winton extends to the borough of 
S21ihawark as part of the county of Surry, and the fudge of the 
audience of the Archbiſhop of Canterbury Sl, a court ſometimes in 
Southwark, and cites men there from the remoteſt part of the 
dioceſe of Winton, being 69 miles, and if they do not appear 
to excommunicate them, and would not abſolve them, unleſs 
they aſſent to tranſmit the cauſe into the Archbiſhop's Court, 
by which the Statute of 28 H. 8. 70 eluded, yet prohibition 
lies, though it be touching the juriſdiction between tvs ſpiritual 
perſons ; becauſe the king is to fee that every court keep within 
its bounds, and though it has been heretofore conceived, that 
the » archbiſhop has a concurrent jurifdiction in every inferior 
dioceſe, yet this was not as he + was archbithop, but as he was 
lJoontus n:9ttts tothe pope (for the Archbiſhop of York neither has 
it nor claims it within his archbiſhoprick) and then this power 
is ended, being abrogated with the pope, and the late practice, 
if anv ſuch has been, was an uſurpation; and if the Archbi- 
ſhop of Canterbury ſhall be permitted to erect an audience in 
every dioceſe, he may take away all cauſes out of the inferior 
courts, Hobart's Reports, Doctor Fames's Cafe, 24. b. Prohi- 
bition granted per Curiam. | 
g. 24 H. 1. Enacts, that when the chancellor or chief juſtice 
Cupam fight of the libel } concerve that the plaintiff cannot have re- 
medy in any temporal court, the plaintiff ſball gate conſultation, vix. 
the [id chancellor or chief jriftice fhatl aurite to the ecclgſiaſtical judges 
before «whom the cauſe depends, that they proceed therein netevithſtand- 
ing the Bins prahibilisnu. 
10. 18 E. 3. Hat. 3. cap. 5. Enatts, that no prohibition ſhall be 
gavarded but wwhere the king hath connuſance. 
11. A lying fick upon his bed made his vill, and afterwards 
faid to his execictors named in the will, I will that B. [hall have 
201. more if you can ſpare it; and the executor anfavered and ſaid, 
Yes, ferfocth , but 19 cadlicil was made of the ſame legacy. And 
a bill avas preſerred in the Spiritual Court for a legacy, whereupon 
the executor prayed a prohibition z and it was holden by this 
Court, that although this Court has not power to hold plea of 
the thing libelled for there in the Spiritual Court, yet it has 
power to limit the juriſdictions of other courts; and if they 
abuſe their authority, to grant a prohibition, and cited 2 H. 
4. 10. but it was doubted, whether the Spiritual Court, as this 
caſe is, might give remedy to the perſon for the legacy; for the 
fame not being annexed to the will by a codicil, it was but lei 
coiſimiſſum; and fo the doubt was, whether the Spiritual Court 
might hold plea of it; for if they cannot hold plea of it, then 
in this caſe a prohibition may be lawfully granted, although 
that this Court have not power nor juriſdiction of the thing 
itlelf, The Court would be adviſed of it, and therefore it was 


adjourned. 


36 


v. If one will of his e gree put himſelf in judgment of a lay- Hob. 17. pl. 


29. S. C. 


* Se Arch- 
biſhop (A) 


T Fol, 314. 


— 


[ 37 1 


222 nn 8 


37 Pꝛohibition. 
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adjourned. Godb. 246, 247. pl. 344. Paſch. 12 Jac. in B. R. | Z 
Cartwright's Caſe. | 5 
12. The defendant ſuggeſted for a prohibition to a libel for 5 


f:thes, that the tithes did ariſe within a peculiar and that it was 9 
againſt the ſtatute of H. 8. to fue for them before the biſhop, Y 
the archdeacon having authority by commiſſion from the arch- 4 
biſhop 3 but if he had authority by compoſition, this ſhall not 80 
take away the juriſdiction of the biſhop; but if he had autho- 98 
rity by preſcription it ſhall, In the principal caſe it is not ſhewn ay 
by what commiſſion he has authority, ſo as it appears not whe- =” 
ther it be excluſive (or) concurrent therewith, and for that 9 
reaſon a conſultation was granted Niſi, &c. 2 Roll. Rep. 357. 17 
Trin. 21 Jac. B. R. Gaſtrell v. Jones. 4 

3 


(D. a) In what Caſes it lies, Hugh the ſame 4 
Court which grants it cannot give Remedy, but Þ 


the Conuſance belongs to another. I 
[1. JF a man be furd at the Council of York for a matter within : 


the juriſdliction of Durham, a prohibition ſhall be granted; 
for Durham is a County Palatine, and has a chancery, and the 
writ of the king does not run there, nor is it within the in- 
ſtructions of York, P. 16 Ja, B. R. between Pizrſon and Selby, 

a prohibition granted.) 
e. Cro, 2. If the vice warden of the Stanneries in Cornwall, when a 
C. 332. pl. ſuit is in one of the dutchy courts of record in the ſame county, 
1 pretending himſelf to have power to order all things there 
den ce the depending, upon a petition made to him os a chancellor, makes a | 
Stanreries decree by way of equity, he not having any court, but upon a peti- 
and bir ar. tion preferred and notice given to the other party, and exami- . WW 


puty, and ; : ö 
Adams & at. nation of ſome witneſſes makes a decree Sunmmarie & de plans 


ee the ſuz- ine figura judicii, a prohibition lies, upon ſurmiſe that he did 
een dan this out of any court and before any ſuit commenced before 


that they : i : 
procured an him or in any Court, Mich. 9 Car. B. R. between Adams and 


oder and Adams, Reſolved per Curiam præter Richardſon; in which. 
— caſe the decree of Caryton the vice warden was confirmed by the 
money to lord warden; but it appears alſo in the fame cate that Coryton 
3 = _— claimed this authority not as vice warden, but as deputy fexvard 4 
fra to the lord-warden, and fp to have power ver the dutchy courts as 
ing the de- this court was, to wit, Calſtock, where the action was brought; 
L- 38 | bat Coryton, upon examination, could not make appear that 
tendant % he was deputy-tteward of the ſaid courts; alto in this caſe a 
8 Gy ecrec was made for ſome perſons who were not parties to tac 


anſwer or Petition, which was in nature of a bill as was pretended. } 


ſentence of 
Court, and that ſo the proceedings were Coram non Judice. 
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So where 2. A bill was preferred in the exchequer of Cheſter againſt tio 
* pia! , 8 1 * . HS * _ . 4 
dle pla ntick executors, one of them living in Cheſter, and the other in London, 
1 04 a ; : 

| relating 


1 2 Wea ne 
n 
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: relating to an agreement made with their teſtator in the County prohibition 
9 | ed in Clette - hi. nfo ot G_. 
A Palatine. He who lived in Cheiter put in his anfwer, and the {hon 
y ; * . , . , 3 — i ONS 0 
2 proceſs wwas awarded to him who lied in London, and an injunction Wales, tor 
+ granted to ſtay their proceedings at common law; it was iniitted, that ON =- | 
0 x . . ic IC Ant na f 
5 that this agreement was made in the County Palatine, and the %% ö 
5 privilege followed the perſon who dwelt there; but Hobart Ch. % againſt 
* a : PF * ® , f 
8 J. ſaid, that by this means one dwelling at Dover, might be hm ere te 
; e and anſwer to a bill in Cheſter, which would 27 
forced to come and anſwer to a bill in Cheſter, which would 4%, dnn. | 
wil be infinite trouble, and the matter is trantitury. And re- cerning his | 
boy ſolved that the Court of Cheſter had no jurif{diction in this caſe, 15 aud : | 
3 4 * — YE 47. /*A4700Ee 3 
9 but it belonged to the Court of Chancery at Weitminſter; and 7,7 - * 
8 DE 1 7 — R 
| 15 a prohibition was granted. Hutt. 59. Grigg's caſe. fon o * | 
Wy | n0W plamigps 
"74 and ſuggeſts that he lives out of the jurifdiTion of the Court, and ought not to be ſued there; and it 
5 was moved, that this was no cauſe for a prob bition, becauſe the lubſtance of che bill 75 concerning 
1 a title of land to ich 15 local, and ouzht tobe tried where the land Het, whneh being within the ju- 
; N. riſdiction, and lying in the ſame county where the ſeſhons are kept, tte trial onght to be there; 
r * but a prohibition was granted ; for this being in the nature of a chancery ſuit, the proceſs is per- ; 
* ſonal, by ſummoning of the perſon, which tney cannot do, he living in another county, and out g 
bs of the juriſdiction; or by that means you would run a man io contempt, and thereby grant a ; 
2 ſequeſtration of hi lands, that 18 no way under your authority, or {abject to the oblervance of : 
x your power. Comb. 165. till. to W. g. in B. R. Trantr v. Duggen. —-- 12 Mod. 138. Mich. ; 
2 2 W. 3. S. C. Ordered to ſhe cauſe next term, —— And it being then moved again, a prohi- | 
—_ Pition was granted, the Cort ſaying they w uld not prolubit their proceedings in this Court of r 
4 25 Equity, but only cheir proc-cding on any procels azatnit a lwing out of their jurifdiction; for 
C 24 elle it he did not appear there, they would ſequeſter the eſtate he had within their juriſdiction; 
— oF then it was moved, that Trantor might have pleaded this below to the jur:{diction of the Court, 
a but the Court ſaid, It he had hved within the locality of their juritdiétion, though in a franchiſe, 
9 8 or place exempt, it might have been another matter; but where a man ſives out of the limits of 
ft their juriſdiction, it is no reaſon to force him to appear there to defend himfelf. Ibid. 172, 173. 
2 25 Hill. 9 W g. S. C. 
. = So where E. brought a b:// of foreclo/ure in the court of Grand Seſſtons for the county of Mont- 
* 1 gomery againſt V. and others, to forecloſe V. of kts equity of 1edemption upon à mortgage of lands 
'C E that lay iu that county; and a notion was made for a prohibition upon fuggeſtion that V. did not 
a = inhabit in that county, but 1:Iv-d 1n England, and that E. had ſued out proceſs in order to get 
of | a ſeque t ration of V.'s lands that lay in Montgomeryſhire. After argument the Court made the 
# = rule for the prob ibition abſolute; becauſe the fuit is in nature of a tuit in chancery, and the 
— proceſs is perſonal io ummons the party, whrck cannot be {-rved in this caſe, V, living in England 
15 = out of the juriſditiion of the Court of Grand Seſſions, and it he could not be ſerved with the proceſs 
id 2 he could not be guil y of a contempt in not appearing upon it, and then by conſequence no ſe- 
- queſtration ought to go againſt his lands though they lay in that county, and this is the ſame caſe 
1c in eflect as that in Comb 468. TRAN TER». DUGGEN |above|in Lord Ch. J. Holt's time; and 
1d though it was objected, that the Court of Chancery of England had their proceſs ſerved beyond 
1; = fea, and brought parties into contempt, and this of the Grand Seſſions, was an original juriſdic- 
: o tion; the Court ſaid this was not to be compared to the chancery (if they did proceed ſo) becau'e 
he 1 this juriſdiction if it was an original one, yet it was a limitted one and confined to that county. The 
ll rule for the proliibition was made abſolute. Ld. Raym. 2 Rep. 1408. Trin. 11 Geo. Vaughan ö 
on =. } AA) p. 14 
— v. Evans. — $ Nod. 374. S C. & P'. and fays it frems hard in perfonal actions to pumih a 
2 -M man not withia the juriſdiction of the Court, and thet it is ſaid in Hutton that it cannot be | 
28 1 done. ; 
1 br 
it; 
3 + 
IAC — - — 
2 (D. a. 2) Proceedings. Mat muſt be done in 
tac I order to get a Prohibition, 
= 
2 
- "= . 4 . * 
3 1. 2& 3 E. 6. cap. | tends. That if any party at any time This word 
1 hea 
7 13. 8. 14. hereafter, for any matter er cauſe before ( Kc E : 
2 * 2 ; ; is very ma- 5 
a 7 rehearſed, limitted, or appointed by this aft to be ſued or determined nl. for g 
n, in the king's E lefraſtical Court, or before th Ihaftical ue, do this aft : 
{ 2 2 > J "C 4 4 * * ( 5 4 1— | 
E g Accigſiaſtical Court, efare the eceltſiaſtical judge, 
10g _ 
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tional at of fie * any probibition in any of the King's Courts, where probibiticusr 
— _ — before this time have been uſed 10 be granted ; that then in every ſuch 
caſe the + ſame party, bef, 3 any prohibition ſpell be granted ie him or 


to predia! 
and per- them, . 2 bring and deliver to the hands of foie of the juſtices or 


IN ithes 
bar in af. Judges of the fame Court, where ſuch pa- tydemande 11 Prohibition, the 
much as this very true copy of the liel depe nding ! in the Ecoclefiofiical Court, colts 


_ _ re- cerning the meaiter whe! ef: re the party demandeth prohibition, ſubs 
ee d or marked with the hand of the fame party, and under the 


Statute of 


2- H. S8. cap. copy of the ſaid libel ſhall be written the Suggeſtion, awherefore the 


eo. & 32 2 demandeth the ſaid prohibition t, and in oa the ſaid ſuggeſtion 

H. 8. can. 7 ] g k 

= boch by | Fe bone _ fu Fa went au. itneſfes at t. be lenſt, be not 7. oved true 
Which fta= in the Court where the ſaid pr 3 Spell be granted within 


tutes extend , 6 months next Felloavi ng after 


1 LY a. 1 3 111512 Pl] be 6 
undo a: 
k:nJs of & -anted (a ud awarded, thi Tt then the _ tha 1.5 le) tted or hindered 


tithes, viz. of Hit er _ ſuit in the HBecli Faftica! Court h ſuch prohibition 


22 2 !ll upon þ his or their requte) 7 and fut without de lay hawe a confulta= 
er on 
— mint. tion £1 ade, in th, e fame caſe in the Court awhere the ſuid prohibition 


and to ofler- 40 2 anted, and 2 41e recover double *®* c and I damages 
ings allo; as: unft the party that fs purſued the ſaid proucition, the ſaid ofts 2 


therefore 
13 damages ts be aſſigned ar aſſeſſed by the Court, where the ſaid conſuls 


extends to Zation ſhall be fo granted ; for which cofl Ss and damages the harty t9 


them all. 40h. they 18 a be awarded, may have an action "of debt by bill, 


And :t is 
1 Plainty or information in any 6 f the King's Courts of record, wherein 


ſerved that the defer: dit ſhall not wage his or their law, nor hade any Migu er 


— proteim all: ed or admitted. 


cauſe of {uit 
viz, for tithes or offerings, and not the cauſe of the prohibition. 2 Inſt. 667. cites Dyer 2 Eliz. . 


170. This act extends to ſuits for ſmall tithes as well as great. L d. Raym. 2 Rep. 1172. lays it was 
fo agreed by the counſecl and the Court. Trin. 4 Arne inthe caſe of Foy v. Liſter. 

+ Exception wes taken, becauſe the. rg eftton was delrvered by attorney; whereas it ought to 
have becn in proper perſon, and to that p: urpoſe was cited this ſtatute ; and it was affirmed by 
the clerks of the Court that the common uſe and practice for 20 years had been not to exhib: fuch 
ſurmiſes or ſuggeſtions by attorney; but it was reſolved by the whole Court that it ought to be 
attorney. Le. 286. pl. 382. Paſch. 20 Elz. B. R. Sir Gilb. Gerrard v. Sherrington, 

The ſuggeſtion ought to be entered in the offce, otherwiſe a conſultation ſhall go, 2 Show. 308. 
Straker v. Bavnes. 

+ This clauſe was made in favour of the clergy 
at the common law. 2 Inſt. 662. 

Ii the ſuggeftion be in the ne, as if the propr! ctary of a parfonage 1 impropriate ſue for tithes 
and the caule of the ſuggeſtion be that the parſonage is not impropriate ; or it the paricn ot Dale 
ſue for tithes of lands in that pariſh, and the party ſue a prohibition for that the land heth not in 
that pariſh, as that the f arſon that ſucth for tithes was not indufted, &c. or any the like cauſe 
in the negative of any matter of fact, he ſhall not produce any witneſs by force ot this branch, 


for proofs by witnelles, which they had not 


' becauſe a negative cannot be proved; and therclore a prohibition upon cauſes in the negative 


re maius at the common law. 2 Init, 662. 

It a man plcad a deed in bar wherein witneſſes be, and iſſue is joined non eſt factum, and pro- 
ceſs is awarded againſt the witneſſes who are joined to the jury, and it 1s found non ett fatium, 
notwithſtanding this rejoinder, the party Trieved ſhall have an attain! ; for it is a maxim in law, 
that witneſſes cannot teltify 1 in the negative, but in the affirmative ; otherwiſe it is it they found 
i: to be the deed of the party in the affirmative, there no attaint doth lic. Vid. 11. Aſſ. p. 19. 
22 Aſſ. p. 15. 23. Al. p.11. 4c. Aſſ. p. 23. 12 H. 6. 6. F. N. B. 106. B So it is if the ſuggeſ- 
tion be grounded upon any matter in law, for that the ſuit for tithes in that kind are not Fg. by 
law. As if the libel be in the Eccleſiaſtical Court for the tithe of tiles, turfs, or the like, there 
necd no witneſſes to be produced; for that matters in law are to be decided by the judges, and 
not to be proved by witneſſes, and quod conſtat curiæ, opere teſtium non indig:t, and the cauſe 
of this prohib! ion, or the like, appears inthe lib] itfelf. 2 Inſt. 662. 

If a prohivition be granted upon matter at common law, as upon perſonal agreement between 


the parſon and pariſkioner for his tithes, and not Upon matter within the ſtatute of 2 E. 6: 
Cap. 
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upon this ſtatute, but proof by 4e is ſuſſicient. 
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cap 12. the ſuggeſtion ſtall not be fror ed within the 6 months according to the ſtatute, Per tot. Cur. 
Litt. Rep. 297. Trin. 5. Car. C. B. Anon. | 

|| If a ſuggeſtzon conjijts of 2 parts, it was ſaid to be ſufficient to produce one witn* is to tut one 
and auother to the other. Vent 107. Hill. 22 & 23 Car. 2. B. R. in Rovbfoi's Cate. 

The Court agreed, that At provf ol the ſugzeltion will ſ7vs, viz. as he thrnketh r belier et; 
and that if there be not any ccntainty in the firlt proc, ut can not be ſuf lie by youa proof , e 
6 months, becauſe the ſtatute is ttrict iu this matter; but, witn:n tie time, beter prove 124 be 
given, and if the proc} be within the time it may be certified aft r the 6 nonths. Litt. Rep. 55, 
Trin. 4 Car C. B Siddar al. Toddard, al. Goddard v. Hier. ——enife proof is not regurtiie 
Palm. 3 7. Trin 21 jac. B. K BHeunct . 
Snell. — It 2 affirm they have known it io or ſo, or that c mmon fame 18 lo, it is ſuſt:cient. Noy. 
28. Webb ». Batts 44. Anon. | 

++ The 6 mon: hs to prove the ſuggeſtion muſt be intended in t rm time, and the vacation is no 
Part oft. Mo. 573. pl. 588. Mich 41 & 42 Eliz. per tot Cur Anon — The proof is good though 
made in the vacation. Novy. 30. in Skinner's caſe, Cites Ph. 43 Eliz. B. R "ottinger v. John, 
ion. — And the caſe in Mo. 573. was denied 2 Salk. 5:4. Trin. 4 Annæ, B. R in 
the caſe oi Foy v. Liiter, — Ld Raym. 2 Rep. 1171. accordingly in S. C. — They 40 ] 
ſhall be taken for half a year, and in the principal caſe the probf was offered he / ft d:y of the 6 
months after the computa.10n of 28 days tothe month; Lu. becaule it was Des Dominicus, the 
judge refuſed to take it, but he took it the day after aud well. Lit. 29 Hill. 2 Car. C. B. Dr. 
Clca v. His Chaplain. | 

** II. libelled for tithes againſt C. who ſuggeſted for a prohibition a Modus Decimandi as to 
part of the tithes demanded, and to the rede fugzelts a contract executed in 1tisfaftion o the 
veſidue, and becauſe he proved not his ſuggeſt:on with'n © months II. h.d a confultation and coſts 
vileded. Afterwards H. brouzg' t debt in C. B. for the roits, & and had ud inc t; it was al- 
ſizned for error among other things) that no coſts ought to be aſſeſſe or adjudged in the caule 
above, becauſe the pronibition is grounded ſolely upon the Modus Decimandi, which n eds proof, 
and upon the contract between the parties which requires no proof, aud the ſüggeſtien being 
zntire, and part 0: it needing no proof, they could not give any ch; for that is owl where the 
reo e matter of the ſuggeſtion requires proof 5 and theretore the mixing of tne con act with the 
manner of tithing, privileges the whole as tothe mater of cots; but ey might grant a conſuha- 
tion as to the part of the ſuggeſtion which concerned the manner of tit ins but of for the relt 
which was gran'ed by the whoic Court, Yelv. 119. Hill. 5 Jac. B. . Cobb v. Hunt. 
Brownl.g8. Gobb v Hunt S. C. and tems ww be only a ranflation of Y-lverton. 

his ſtatute docs not give any damages for ſubſtraction of tithes merely , but 1. tie tithe be 
firſt ſet forth and then ſubſtracted, there th» parſon ſhall recover treble damages, becauſe he had 
once an intereſt in them, Godb. 245. pl. 341. Hill. 11 Jac. C B. Baldwin v. Girry. 


— — ——— — 


This aft ſhell nat give poaver to any eccleſiaſtical judge to hald plea of 
any matter again“ the meaning of the ſlatute of M gm. 2 c. 5. Ar- 
tioul; cleri, Circum Hecte agatis, Sylva Creda, the treatiſe De Regia 
Prohubitione, ner of 1 Ed. 3. 10. ner any of them, nor where tie 
King's Court ous ht of right to have juriſdiction. 

2, Upon ſuggeſtion of a Modus the Court do uſe to grant 
prohibitions withont vt givea to the other party. Freem. 
Rep. 78. pl. 95. Trin. 1673. Anon, | | 

3. Wnere the matter ſuggeſted for a prohibition appears upon S. P. cited 


the face of the libel we never inß upon an ojfdavit, but unleis arg Wms. 


- ; . y R = 95 © 
It appears upon the face of the libel, or if you move for a proni- v. * * 


bition, as to more than appears upon the face of the libel, to he st. Aubin v. 
out of their juriſdiction, vou ought to have affidavit of the truch Cox. 
of your ſuggeſtion. Per Holt Ch J. 2 Salk. 549. Irin. 11 W. z. 
B. R. Godfrey v. Lewellin. 
4. If a ſuit be in the Spiritual Court for a mortuary, a probie 
ee cannot be granted without denying the culem in the Spiritual 
ourt, 


L Ld Raym. 609. Mich. 12 W. 3. E. R. Jounſon v. Old- 
am. 


5. Rule was made 75 edu cauſe why a prohibition ſhould not 
be gr anted to ſtay a ſuit againſt the plaintiff in the Court of the 
Vor. XVIII. Arch- 
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See F pl. 3. 
in the notes. 
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(F. a) 


See L) pl. 
1, 2. in the 
nates there 


againſtpl, 1, 


— — 
* Fol. 315. 


Where ſuch 
will was cn- 
dezvoured 


a prohibi- 
tion was 
granted as 
to the lands, 


but not for a prohibition ſhall be granted quoad the land, and not quoad 


Prohibition. 
Archdeacon of Litchfield, for not going to his pariſh church, nor 


any other church on Sundays or holidays, nor receiving the ſa- 
crament thrice a year, upon ſuggeſtion of the ſtatute of Eliz. and 
the Toleration Act, and then qualifying himſelf within the act, 
and alleging that he pleaded it below, and they refuſed to re- 
ceive his plea. Cauſe was ſhewn that this fact was falſe, and 
that the plaintiff was not a diſſenter, nor had qualified himſelf 
ut ſupra, and therefore hoped the Court would ut allow the 
rule to ſtand, unleſs he had an affidavit of the fact; for by that 
means any perſon might come and ſuggeſt a falſe fact, and ouſt 
the Spiritual Court of their juriſdiction ; quod curia conceſſit, 
and therefore the rule was di/charged, the counſel for the plaintiff 
having no affidavit. Ld. Raym, 2 Rep. 1211. Trin. 4 Ann. 
Burdet v. Newell. Ds 

6. After ſentence in the Spiritual Court for - defamatory words 
the Court will not grant a prohibition upon ſugge/tion that they 
were ſpoke in Iondon, and are actionable there by the cuſlom ; for the 
courts at Weitminſter are not ex officio to take judicial notice of 
ſuch cuſtom after fentence ; but zf ſuch matter had been moved 
before ſentence, it need not then be proved by affidavit, becauſe it is 
ſufficiently known, 8 Mod. 176. Trin. 9 Geo. Brook v. Win- 
field. ; 


(E. a) How it may be Granted. To part. 


[ I. IF a ſuit be in the Spiritual Court for a thing ſpiritual mixed Z 


with a matter triable by the common law, a prohibition ſha!! 

be granted quoad the matter triable at the common law, and 

not for the whole if they may be ſevered. Mich. 14. B. R. 

Fiſh and Chamberlaine reſolved. Contra M. 8. Ja. B. per Curiam. 
enors caſe. 

[2. As if the ſuit be in the Spiritual Court by a vi/count to avoid 
an inſiitution of another who is inſtituted 7 A. his chapel of eaſe as 
he pretends. If the other ſuggeſts that A. is a parochial church by 
itſelf, a prohibition ſhall be granted as to the trying whether it 
be a pariſh by itſelf, becauſe they ſhall not try the bounds of 
the pariſh ; but not for the inſtitution ; becauſe it appertains to 
them to * examine whether it be well made. Mich. 14 Ja. B. R. 
Fiſh and Chamberlaine the prohibition granted; but Haughton 
ſaid, that they cannot well try the inſtitution without trying the 
bounds of the pariſh. 

(3. If a teſtament be made of land and goods, and the ſuit in the 
Eccleſiaſtical Court is for the goods, and the queſtion is whether 
the teſlator revoked ꝛuill in his life, or not, a prohibition ſhall be 
granted quoad the land, and not quoad the goods. M. 13. Ja. 
B. between Athill and Athill reſolved.) | 

(4. If a man ſues for the probate of a teflament in the Spiritual 
Court, in the teſtament /and is deviſed, and other perſonal things, 


the 


" 8 5 n 
1 * 7 £ 4, 83 WKN r 
5 7 he. 


| 
| 
{ 
| 
\ 
t 
\ 
4 
1 
2 
1 
8 
el 
1: 
> 


5 — . „ SEPA, 
ve 8x « 9 * k& 
8 . 


Pr ohihitio i, 41 


the reſidue. M. 14. Ja. B. R. Barcreft's caſe. Prohibition ſo the lefcies. 


2 Roll. Rep. 
granted.] 


431. Trin. 
21. Jac. Falbio v. Gilbert. F. N. B. 43. (P) S. P. and in margin cites g7 H. 6. g. per Alhton, 
46 E. 3. 32. 8. Prohibition. And in the new notes there (a) cites 22 E. 4. Conſultation g 8 U. 
5. pl. 19. 38H. 6. 14. 40 E. 3. 36 H. 6. Prohibition g. 

A prohibition was awarded generally, and afterwards a conſultation dummodo non vrocrd rt t 
the land. Mo. 873. in Gerey's caſe, pl. 1217. cites 45 Eliz. Broke v. Lucas. — The iwitaton de- 
viſed houſ.s, lands and goods, equally to be divided amongſt his three daughters who were ell 
married, the legatees libelled in the Spiritual Court for theſe legacies ; bu: a piohib-tion was 
granted quoad the lands and houſ:s in which the teſtator had fee or freehold ; the r medy for 
thoſe being in chancery ; but a clauſe was ordered to be inſerted in the protibition that tuoy may 
proceed for the goods. Valm. 120. Mich, 17 Jac. B. R. Deſbunnet v. Ferbanke. 


| [5. Upsn allegation in ſuch caſe, that the deviſor revoked the will 
before his death, a prohibition ſhall be granted quoad the land 
H. 24 Ja. B R. Neril and Boyer v. Winchcomb. Prohibition 10 
granted upon the will of Sir J. Norris.) 

[6. If a man by will deviſe all his land and gecdt to a ſtranger 
and dies, and after his death :dmini/fration is granted to another 
upon /ugge/?ian that the deviſor <vas non ſane memoriæ at the time 
of the deviſe, a prohibition may be grauted to ſtay the probate 
of the will as well for the goods as for the land; becante otlier- | 
wiſe the proof of the will for the goods will be an *cvidence for ,* "I 


+&} 


$. C. Ro!l. 
R p. 21. c- 
cordingly. 
Cro. ] 346. 
Egerton V, 


re- ron ace 


the land; and here there is an adminiſtrator who may ſue the rene 
executor in the mean time, and fo the will may be tried at the en d 
common law. P. 12. Ja. B. R. Sir John Egertor's will reſolved, gre 
and prohibition granted.) | court. thot 
in c. le of 


ſuch will they will not grant a prohibition for the whole in the generality; but if in ſucli a caſe 
it be ſpecially alledged, That the teftator was non fave memorize, a prohibition ſhall be granted 
for the whole; but not in all cafes, fur thai would tend to hinge all the proceedings in che ec. lee 
faitical Court. nd ne law allows a probate thete; becauſ. before a will is proved, th: exvcu.or 
cannot bring any action. —- S C. 2 Bull 212. accordingly; and that though a pro ib ition may 
be granted as to ſuch will, yet it ought to be but in very ſpecia cales only, us the principal ca'e 
was looked upon to be acale of great neceſſity, and that it deſerved as great favour as poſliule tor 
the upholding vt a great houſe and family wlich was diſinherited by the faid 4+ I 
will, and {0 a prombition was granted for the whole. -- Bulit. 111. Paſch. g Jac © 4 

Anon. Pro ibition was granted tor the whole; for the land being the more conſiderable thing 
ſhall draw all to it, and make the probate of all to be here, and not in the Spiritual Cour. for 
any part.-—— A prohibition was granted o the proving a will of lands aud goods. Full. 199. 
Paſch. 10 Jac. Mary Semaine's caſe. —— Cro C. 1:5. pl. 7. Lrin. 4 Car a prohibition was 
granted generally for boch lands and goods, and there being an alleg-tion of its being revok:d, 
there {hall be no disjoining in the prohibition ; but if one makes (ſeveral wil s viz. one of his 
lands and another of his goods. and a revocation is elledged of bot, there a prolubit on ſhall be 
3 for the one and denied for the otner. Denn's caſe. Het. 1143 Denne v. Sparkes S C. 

o prohibi:10n (hall go in any manner to the Eccleſiaſtica! Count to retan: the probate of will, 
for the probate dom no? affect a deviſe of land, though 2 Cro. 346 [t gerton v. Egerton] was Obs 
jected; to Whie H lt anſwered, That it had been ad udged contrary to chat caſe © ry ine, 
Cumb 17g. Hudſon v. Fiſher. 

* The probat of the will in the Spiritual Court, for the lard will not prejudice the heir; for 
it ſhal not b evidence at common ew; nor ſhall the examination of the wuncths t! cre be given 
in evidence at common law. Per B. rk cy. J. Cro. C. 296. in the caſe of Nette: v. Brett,—-- - 
S. P. by Fleming Ch. J. Paſch 10 Jac. Bulit. 199. in Mary Semaine's caſe. &. F. meutiontd 
Ch. Cafes 202. in tlie caſe of Rothwell v. Huſſ y. —— See (F. a) pl. 1,3. 


7- Libel was for zithes and ar; ment to ſeveral watres After 
entence a prohibition was granted, that they ſhould not pro- 
ceed as to the tithes of Mo, 873. pl. 1217. in Gerey's caſe, 
Cites 1 Jac, Cook v. Statiord. 

E 2 


8. The 
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8. The ſuggeſtion was a modi for a farm, and the libel br 
tithes and geringe; ſo that the /upgi/tion did net extend te the offer- 
75; Wherefore it was ruled per Cur. that prohibition ſhall be 
only quoad, and ſo it was ruled in the caſe of CoLEMax v. GIL- 
BERT, upon a motion the other term. Sid, 25 1. Paſch. 17 Car. 


2. B. R. Luſh v. Webb. 


An article 9. A biſhop was libell-d againſt fr ſimeny, and alſo for taking 
(among „ . 2-4 E . a 1 
1 exorbitant fees for giving inſittutton, and for miſapplying « harltics, 


#:ainſt a bi- and converting them to his own private uje, and for certifying 
ſhop. (, that ſeveral perſons bad taken the culhe, when in truth they had 


bees of . 8 WE. P . 4 
FP =». not. It was ſuggeſted for a prohibition, that theſe things were 


- 


ur te t:me puniſhable in the temporal courts, and as to the fees, that there 
ee was a cuſtom for taking fo much for fees for granting ordina— 


re por of a . TER” 
4 ſhoot, tions; and a prohibition was granted quoad, &c. 5 Mod. 433. 
rd % Paſch. 11 W. 3. the bifhop of Cheſter's caſe. [But it feems 


bf _ * ,* * 1 . . N * . 15 os 
2 n miſprinted, and that it ſhould be the bithop of St. David's, viz. 
e terte dle -7 - . 5 = 

arr Dr. Wation's caſe } 

other per- | 

ions than directed by the founder, and upon his tifitation had carried atocy all the books tehich con- 
eerares ie charity, and the very grant by which it wes given, and governed now at his pleaſute- 
As to the other matters. a prohibition vas denied, but was granted as to tits of the ſchool, whici 
was held to be merely teniporal. Caith, 484. Paſch. 11 W. 3. Biſhop of St. David's v. Lucy.— 


12 Mod. 239. S. C. & P. 


10. Adminiſratiin was granted te the vie; the mather brought 
an appeal, allodging, among other things, that he auife had cove- 
nanted ſbe ſbculd not meddle, for that the was well provided for 
otherwite;z and it was ſaid that they had nothing to do with 
mis matter in the Spiritual Court. But it was inſiſted that this 
tell incidenily into the principal matter, of which that Court had 
cognizance. and it did nat appear whether the delegates avonld adn 
this allegntion, or not, and there is 9 inſtance of a prohibition quiz 
{imet; a prohibition was granted quoad thet allegation only. 
i Vent. 313. Trin. 29 Car. 2. B. R. Baker v. Baker, 

11. Prohibition on a ſuggeſtion of a modus laid by way of 


cuſtom, jor a proat to be paid for every hog ſhead of cyder, or 24. per 


: aunum in lieu of all tithes of all grain and fruit in any ſuch orchard 
rowing; and another cuſtom of the parſon's having the ie 
milking and milk of all our milch bine for ſo many zueels after midſum- 
mer, and ſo many weeks after Michaelmas, in lieu of all tithes of 
milk, The ftatute of improvement was ſuggeſted as to part; 
and thereupon prayed a prohibition for tithes quoad hoc; and 
upon debate it was granted. 2 Show. 460. 461. pl. 428. Hill, 

1 and 2 Jac, 2. B. R. Hill v. Harris. 
Cum. 2:9. 12 A ſuit was for inceft in marrying a firſt wifes ſiſter, The 
e plaintiff in the prohibition ſuggeſted that the ſecond auiſe was dead, 
[ | 4 and he had a fon by her, to whom an ute was deſcended as heir to 
12 Mod. __ his mother; and that though he had pleaded this matter, they 
S. C.ac- went on to annul the marriage and baſtardize the iſſue, Per 


cordingly. 8 f » 
© Mod, «Be. Cur. a prohibition ſhall go as 4 the annulling the —_— 15 
a/tar 
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p 1 3 1 5 72 1 1 x | 77 7. 775 25 Pp f ! * 5 . 

— 70% dizing the er i but tneꝝ may proceed to pri the inc. 2 29 | 
; 7 Salk. 548, Harris v. Hicks. 8. C. by we | 
5 name of 


Ilinks v. Harris. —— Carth. 271. S. C. accordunety, 


13. A libel was for words ſpoken of a parſen, and alſo for brasul- | 


4 5 : wig in the church-yard, A prohibition was granted as to the | | 
KEE words, but not as to the brawling. 3 Salk, 288 pl. 9. Paſch. . 
2 5 77 2 Ann. Brown v. Tanner. | | 
= WS 
S * (F.a) How it ſhall be granted. [as 70 4 Part.] See (EF. | 
b 


- MS [:. JF a man de:/e go:ds and land, upon a ſuggeſtion that the de- 2 Bulſt. 210. 


= viſor avas neu comps mentis at the time of the deviſe, a pro- 1 Ve | 
| C —— SY #8 . F LON, — 
9 = hibition ſhall be granted 7 flay the probate quaad the land only, and Cr Lao | 
1 . not quoad the goods, becauſe if it ſhall be granted quoad the 8. C. — i 
IN goods, the executor cannot have any action in the meine time, * * f 
1 which would be inconvenient, P. 14 Ja. B. R. Prohibition ce E. a) | 
— fo oranted, ] pl. 6. and 
e. 8 the Notes 
P there, This was the practice heretoſore, but now no provibi:ion will be granted in ſuch 
* % caſe ; for unleſs probate be, the ex.cutor cannot ſue for debts, which might be inconvenient, 
And to grant prohibition as to the land would be in vain, becauſe as to the land the probate is 
"= no evidence either pro or con in any ccurt of law, but as a proceeding coram non judice; yet it 
ke = is good as to the goods. 2 Salk. 552. Parinidge's Cate, 
. O = | 1 
or 2. If a man makes his will in writing, and thereby deviſes $y. 228. 
Nh XX fererdl legacies, aud devites thereby allo certain land to his executor S. C. accords 
ic there after named in fee for payment of debts ant legacies, and after *. 
ad names the executor, who proves the will, and another appeals to 
t revoke the probate, no prohibition lies either for the land or goods, 
ia or otherwiſe, upon ſurmiſe that teſtatar ⁊uas nam campos mentis for 
y. A the inconvenience which will enſue as to the legatees and per- , 
1 ſonal eſtate, and the “ probate is no evidence as to the land at - See (E. a) : 
of ll common law, Tr. 1650, between Bowles and Clem adjudged per pl. 6. 
er totam Curiam, and prohibition denied to the Prerogative Court. ] 
rd Ml 3. If a man makes his will, and difpsſcs of his gods, and then jo. 353. pl. 
{le makes A. B. his executor thereof, and after deviſes his lands; in this 3. Netter v. 
ds - caſe if the executor be cited into the Spiritual Court to prove the — 
of i will quoad the land, a prohibition lies quoad the land; for theſe 5. 
1 ſeveral wills. M. 10 Car. B. R. reſolved per Curi d er 
rt are ſeveral wills. . 10 Car. B. R. reſolved per Curiam, and Cro. C. 
nd prohibition granted upon Stephen Brett's will, between Brett * 1 3 
lin. Nectar and Stephen Brett. But Hill, 10 Car, a conſultation was ind was 


granted upon ſolemn argument in this caſe, upon view of the charged with 
me MB vill, by which it appeared that it vas one wvill, though there © ©9740 


all 2 were] ſeveral parts thereof; and this was granted by Jones and 7 

„% Barclay againſt the opinion of Croke ; and they ſaid that in te 

hey Wl caſe of Co. 2. * Marguis of Wincheſter, a conſultation was alſo * Fol. 316. 

Per RR granted as well for the land as the goods, Intratur. Mich. ——— 

and 4 Io Car. Rot. 132, ] 2 the : 

* 2 reaſon of d 


Croke's doubt was, becauſc the land was the principal, and they have no 2uthotity to meddle 
|: 5 E 3 with 
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Vith any will concerning land, and that there might be an inconvenience if the will t!.ere ſnould 
be coun.enanced or diſcountenanced concerning the land; ard Lecauſe a prohibition was granted, 
he was of opinion that the parties ought to pu ſde the utual conte for the defendant to appear, 
and the pla ntiſt to declare. But the other juſtices geve a rule that conſultation be awarded uit, 
&c.- Ibid. 39. S. C. and S. P.— Upon motion for a protivbition, becauſe they proceeded te 
prove a will of lands and goods, Hale Ch. J. ſaid, their proving the will ignitied nathing as 
r q to the land, and that the will is intire, and we ere not adviſed to grant a pron- 
L 44 | biton in ſuch caſe. Mod. 9:. pl. 57. Mich. 22 Car. 2. B. R. Anon. S. P. 
Comb. 45. Paſch. 3 Jac. 2. B. R. Anon. And Holloway J. faid that witneſſes might well be 

examined there as to the Whole, ———? 6 Rep. 23. ——Ser E. a, pl. 2. 4. and the Notes. 


Mo. 8g. pfl. [. In a ſuit in the Eccleſiaſtical Court, if the Court there 
Ne gives ſentence for the plaintiff, and gives to him treble damages, 
S. C. accord- ' where by the flatute they cannot give but double damages, a prohidi- 
iagly. tion ſhall be granted; but this ſhall not be generally upon the 
. cauſe, but that they ſhall not proceed to the cxecution of the 
B-14wia v, ſentence quoad the treble value without more, and if they there 
Gury. may by their law fever it, they may proceed to the execution 
for the double value. Hill. 11 Ja. B. between Baldwin and 

Gerey per Curiam reſolved, and prohibition ſo granted.) 

is. If a man makes a wil in writing for his land only, and 
thereby diſpoſes his land, ard dries not make him executor of his 
g::ds by the ſame will, but this is a diftin will of itſelf, and is en- 
deavoured to be proved in the Spiritual Court, a prohibition 
lies; becauſe it is made deviſeable by the Statutes of 32 & 34 
H. 8. and concerns real things with which the Spiritual Court 
has nothing to do, and were not teſtamentary at the common 
law, H. 10 Car, B. R. between Brett and Nectar per totam 
Curiam agreed. ] | 

£6. If a man /ibelr in the Eccleſiaſtical Court for tuo things, 
whereof the ane belongs to the juriſdiction of the Ecclefraftical Court, 
ard the other is triable at common law, and thereupon ſentence is 
given; if by this the pumſhments are intermixed for both, that 
the ſentence cannot ſtand for any unlefs for both, a prohibition 
hall be granted for both, M. 38. 39 El. B. R. between Butler 
and Bartlett. | 5 

7. As if a man libels fer ſaying of him, thou art fitter for a pil- 
lory than far a preacher, and that he ſpoke thoſe words in time of 
divine fervice, and thereupon ſentence is given that the defendant 
ſhall recant the words, &c. If the defendant ſhews to the Tem- 
poral Court that he, ſpeaking of a certain releaſe, &c. ſaid, that 
the plaintiff had forged the ſaid releaſe, and by reaſon thereof he 
ſpoke the ſaid words, ſo that he may have action for the words 
at the common law. In this caſe, though the ſuit is maintains 
able in the Eccleſiaſtical Court for ſpeaking of the wards in time 
of divine ſervice, yet becauſe the ſentence is given that he ſhall re- 
cant the 2vords, which is for all, a prohibition lies for all. M. 38. 
39 El. B. R. between Buller and Bartlett adjudged, | 


Where 2 
1:51 was in 
the Spiritual 
Cort tor 
ſ-endolnous 
WAITS 2 0d 
ſome ot the 
words were 
2 tionable 
at law, and 
ſome pu- 
ni hable in 
tic Spiritual 
Court, a 
prohibition 
was prayed 
quod thoſe : 
words which were adionable at lew; and it was granted by the Ch. J. becauſe the words were 
an entire ſentence, and ſpoken altogether at the ſame time; and therefore if a prohibition ſhould 
not go, it would be a double vexation. 3 Nod. 74. Mich. 1 Jac. 2. Anon. 


8. A 


we 
+2 


—— — 
8 . e 
3 "ts. 2 5 => x r 2 
* ) n * 
r * * 
F n 


„ 


. gy ee PRI 


AQ Ply 9) 4 Oo 4 kk 45 % 


LY 

532 
4% 
ON 
* 

9 
(59 
8 


Prohibition. 44 


g. A woman libelled for ſaying, that he had a baſtard. A pro- 
hibition was awarded as to the baſtardy, but that they ſhall pro- 
ceed for the defamation. Mo. 873. pl. 1217. cites 37 Eliz. 
Cullier v. Culler. 


(F. a. 2) Vrit, Declarations, &c. in Prohibi- 
tions, and Rules concerning them. 


. JF prohibition iſſues to the Spiritual Court, and notæuithſtanding 
this the party is there ſuſbended or excommunicated, there pro 

ceſs ſhall iflue to the biſhop to aſſoil him, but the jirft writ ſhall 
not be with a pain, Br. Prohibition, pl. 25. cites 13 H. 7. 16. 

2. If a libel be in Court Chriſtian for defamation, the defama- 
tion muſt be particularly expreſſed therein. 2 Inſt, 493. 

3. The /urmiſe for a prohibition is as a writ, ſo that if variance 45 ] 
be betrween the ſame and the declaration, all is nought. Le. 128. Theplainti 


pl. 175. Trin. 30 Eliz. B. R. in the Caſe of Gomerſhall v. a= ny 
Biſhop. tithes of 

wool and 
lambs, but the witneſſes to prove his ſuggeſtion, ſpoke nothing of the wool, but only of the lambs ; 
whereupon the Court was moved for a confultation, becauſe the ſuggeſtion was of a joint pre- 
ſcription, & modus decimandi, both for wool and lambs; and no proof being as to the wool, 
he had failed in toto; but per Cur. there is a difference between a ſuggeſtion to have a prohibition 
and a preſcription comprized therein, and where the preſcription is by way of defence for plea 
in any original action; for in the laſt caſe a joint preſcription is alledged for two things, and 
failing in one deſtrovs the whole, becauſe it is by way of title; but it is otherwiſe here, becauſe 
thrs prohibition i only to give the King's Court a guriſdiction; and therefore, though the plaintiff 
ſuppoſes, that the Court ouzht to hold plea both of the tithes of the wool and the lambs, and as 
to the wool it is payabl- in kind, and ſo to be ſentenced in the Spiritual Court, yet the modus is 
good for the lambs, and the Court ſhall have juriſdiction of that; for now, upon the proof, it 
ſhall be taken, that the preſcription, which makes the plea temporal, was only for the lambs, 
Yely. 55. Mich. 2 Jac. B. R. Caſe of Prolubition. 


4. A vicar libelled againf? tabs of his pariſh /everally for ſmall S. P. lie. aks. 
zithes, and alſo for herbage, milk, &c. they joined in a prohibition, Jr 38% 
and ſuggeſted for all but the ſmall tithes a cuſtom of tithing. Elia. B. R. 
Adjudged, they could not join in one prohibition, becauſe the Sir Gilbert 
vexation of one could not extend to the other; but becauſe the — : 
cuſtom ſuggeſted was triable at common law, the Spiritual Court ton. 
was juſtly prohibited, though not in ſo due a form as it ought ; 
and therefore ordered the plaintiffs to declare ſeverally, and to 
proceed as upon ſeveral prohibitions. Yelv. 128. Trin. 6 Jac. 

B. R. Burges and Dixon v. Aſhton. 

5. Libel, &c. for calling the plaintiff old thief and old whore; the 
defendant ſuggeſted for a prohibition, that if any ſuch words were 
baten they were ſpoken at the ſame time; this ſuggeſtion was ill, 
becauſe the words ought to have been fully confeſſed. Vent. 10. 

Hill. 20 & 21 Car. 2. B. R. Day v. Pitts. 

6. Where a prohibition is founded on a preſcription, and the de- 
fendant traverſes the preſcription, if the plaintiff demurs, a eonſul- 
tation ſhall go. Vide Lord Raym. 2 Rep. 755. Paſch. 1 Anne: 
Jacob v. Dallow. 

7. The plaintiff declared upon a prohibition, and upon de- 
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murrer to the declaration, exception was taken to it, becauſe 
tae decl:r:tion ets forth, that the defondant ſued in the Spiritual 
Court pj? regiam prohivitionem ei prius inde in contrarium direct, 
but does no: ſay (delt berat.) and here appears no cauſe of action, 
ſince it is no: ſet forth, that the prohibition was delivered. The 
Court was of opinion, Holt abſentee, that when you proceed 
r domages, then it muſt be ſet forth, that the prohibition was 
delivered, and alfo a venue laid; but in this cafe, which is only 
to m ntain the ſuriſil ctian of the Court, it is not neceſſary. 11 
Mod. 263. Hill. 8 Ann. B. R. Bithop v. Eagle. 

8. If declaration in prohibition be by him vhs ſued the prohi- 
bitzon, and n plea, be put in in due time, the plaintiff may have 
judgment by 1hi/ dicit, ides ſtet præbibitio; but if it be of rhe other 
fide, and no piea, there thall be likewiſe a ii dicit, and a 
corfultatin. 12 Mod. 447. Paſch. 13 W. 3. B. R. Turton v. 
Reiner. 


(GG. a) The Continuance of a Prohibition. 


When a I. JF a prohibition was granted by A, Els. it ſeems, that this 


ge continues ma in the time of the king, ſo that the Spiritual 


E. R if no Court cannot proceed, M. 14 Ja. B. R. between Janin and 
ober po. PF p.nger was Jonbte.! per Curiam, becauſe it was granted for a 
ceſs be here f r 
Au # dit. contempt to the queen. | 
contient . . : 
by deni of the king. Put if attachment iſſues and is returned, as the chief juſtice aid, or if 
te pr Yps ard pu's 1: bel, is then become the uit of the party, and is not diſcontinued 
® by the kn; demie. Lat. 114 15. Wetkins's Cafe, -=—* BB cautc in this caſc tue proiubs 
tion is the ſuit ot the party, Noy 77. Dixy v. Brown. 
— 46 J 

(H. a) By whom it may be granted. [And 

when. Before Plea pending] pl. 3. 


CLI. AMONG the pe:itions in parliament of 18 E. 1. fo. 1. there 
| is ſuch petition and anſwer to it. | 
2. In queremonia papuli, c. Cancellarius aut capitalis juſticia- 

rus habect poteſtatem sogneſcendi, que placita ſuperſederi paſſiut in 

caſ;b:s eccleſiaſticis. | | 
nay 3. A prohibition may be granted by the Court of Common Bench 
to the Eccleſiaſtical Court, to the Court of the Council of York, 
© r Or, &c. upon ſuggeſtian made to the Court / the cauſe, though 
read. 17, there be not any plea pending in the ſame court for the ſame things 
- _ an. H. 6. Ja. B. between Banks and Whorton,. per Curiam, contra, 
--3.P. re. Walmiley. P. 7. Ja. B. between Robisſen and Be. Adjudged.] 
$0:ved 12 : 
Rep. 58. Mich. 6 Jac. Anon, 12 Rep. 108. Hill, 2 Jac. S. P. for the common law, 
winch :3 a profubition of it., to keep as will temporal as eccleſiaſtical courts within their bounds and 
ganiidiction, Rands inſtead of an original, and thereof are infimte precedents in this Court of C. 
B. And this point, as to the juriſdiction of C. B. to grant prohibitions upon ſuggeſtions, where 
there is neither writ of attachment nor plea depending, is in prace, being — by the juſtices 
cf B. R. and C. B. and by the barons of the Exclicquer. 4 Inſt. 99, 100.— Noy 153. Anon. 
'V alaniley ſermed contra—All prohibitions for incroaching juniſdiciion iffuc out of C. B. as well 
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Prohibition. +46 


24 out of B. R. Vaugh. 127. in Buſhell's Caſe. A proviuition was granted to the Court of 
Briitol. upon ſuggeſtion, that a plaint was enter: d there by 8. agamit W. tor a thing done out of 
their juriſdiction. id. 464 pl. 9 Trin. 22 Car. 2. B.R. Wa'nemen v. Smith. — Ibid. lays, the 
like prohibition was cited to be granted here to the Court ot the Marches, after the party had 
declared there. Hill 16 & 17 Car. 2. Smith v Bon, —Vent 88. Weyman v. Smith, ſays, that 
the plaint was entered there tor 661“. and efngavit was made, that the ccuſe of action aroſe in 
London and not in Briſtol - Nov 77. in the Cale of D xye v. Brown, theſe points were touched 
upon, that in C. . a prolubitio ſhall not be awarded until the ſuggeſtion be of record, and be- 
cauſe it is the ſuit of the partv, it ſhall not be diſcontinned by the demiſe of the King; but other- 
wile if it be out of B. R. tor there a prohibitton may be awarded upon a bare ſurmiſe, without 
any ſuggeſtion of record, and 15 only in nature of a commution prohlbnory, which ſhall be diſ- 
continued by demile of the king. - Palm. 422. Paſch. 1 Car. B. K. S. C.-- S. P. Lat 114. Wat- 
kins's Caſe. - Noy 153. cites Regift. 34. F. N. B. 43. 2 E. 4 41.—Except in caſe de modo deci- 
% d, becauſe the Spiritual Court will not allow that. Noy 152. Anon. Cites 22 E. 4. 20. 
Upon a bare ſurmife, that the matter arole out of the juriſdiction ot the Court, this Court will 
not grant a prohibition; {9 likewiſe it muſe be pleaded, and the flea mait be ſworn, and it mult 
come in before imparlance. Mod. 81. Mich. 22 Car a. in the Caſe of Cox v. Sr. ALBANs, it 
was laid by Hale Ch ] to have been io adjudged. Vent 181. S. C. 

A prohibition cannot be granted to the Ecclehatucal Court where there is no proceeding there 
by way of ſuit. ar, 22. pl. 5 Patch. 15 Car. The pariſh of St. Etheiborough's Cate — S. P. 
That there mu/? be a ſuit there, and that upon 4 petition to the archbiſhop or any other Eccleſiaſtical 
Court, no prohibition lies, Mar. 45, pl. 70. Inn. 15 Car. per Berkley and Croke J. only in court. 
Anon. — C. B. may grant a prohibition, and it the matter alter ay»ears to be ſpiritual, they 
may grant a conlultation : quod nota, Br. Conſultation, pl. 3. cites 38 H. 6. 14. Br. Prohibi- 
tion, pl. 6. cites 8. C. 


4. A prohibition may be granted by ?he Court of C:nmeon Bench Hob. 15. pl. 


. 4 > . 7 ö 7 79 , 27. S. C.— 
to the Court of Delegates, for ſuing there ts avaid an mſiitution of a M1 6. 


clerk to a church in Lancaſhire after induction made of him there- pl. 1182. 
to; though the quare impedit for this church cannot be brought Mich. 12 


a i 2 Jac. G B. 
here but only in the county of Lancaſter, becauſe de title of the R N 


edvoano/on is nt to be quugſtioned by this probibition, but the intriſion S. C. by the 
upon the comme law, of which this court has ſpecial care, and is 2 . 
to be reſtrained. Hobart's Reports 23. Hutten's Cate. Prohi- the biſhop 
bition granted to Cheſter, where the ſuit was.] of Cheſter. 
5. Prohibition was ſued out of Chancery, directed to the Br. Attach- 
juſtices of C. B. to make attachment, becaule the detendant has n— 

. . . . r - 
ſued in the Eccleſiaſtical Court for a debt which neither touched — Th 
matrimony nor teſtament, and of which conuſance belonged to the citesS. C.— 
King's Court; and it was ſhewed, that n:tewithfanding this matter br. Co 
the party had proceeded in the. Spiritual Court, and the judges there 4 7 f 1 
held the plea, and prayed prohibition out of C. B. to the judges cites S. C. 
and party to ceaſe; and it was in doubt at firſt, but afterwards, And that 
becauſe precedents were thereof ſhewn, it was therefore granted venfultaten 
© . * = ſhall not be 
with aſſent of all the juſtices; and ſo ſee that the Chancery, B. R. granted up- 
and C. B. may grant prohibition. But it ſeems, that C. B. can- on ſpolia- 
not unleſs they have firſt an original pending in the ſame bank of the tion: where 

TER . it proves A 

fame matter. Br. Prohibition, pl. 6. cites 38 H. 6. 14, lay treſpaſſ, 
no ritual 

Spoliation ; for ſpoliation, in it profer nature, efpertains to the ſpiritual law, 


6. If a man ſues in C. B. for treſpaſs, or the like, and likerviſe But a man 


in the Spiritual Court for the ſame cauſe, he may ſhew the matter — 


in C. B. and ſhall have a prohibition from thence directed to the our of the 
Judges, &, F. N. B. 43. (G) 2 
= 3 K. up 
His ſurmiſe, ſurmif ng, that he is ſard in the Spiritual Court for a temporal cauſe, &c. although ke 
fot be ſued in B. R. or elſewhere, foi that cauſe, F. N, B. 49. (H.) 


7. The 
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47 Pꝛohibition. 
Ib:d. fays, 7. The grand ſins of North Wales may ſend a prohibition, 


gutes tor and write to the ſpiritual courts there as well as the courts here 


it 'cems < x 2 
that they may; and fo they have uſed to do, and it is the ancient court of 


cannot write the ſaid kingdom, which has been time out of mind, and is 
hop, ang Confirmed by the Statute 37 . 8. Sid. 92. pl. 16. Mich, 14 
Car. 2. B. R. Winn's Caſe. 


this is the 

rein that | 
quare impedit does not lie there, But Cro. C. 141, 342. Hill. 9 Car. B. R in the caſe of 
Cort v. Biſhop of St. David's and Owen & al. It being ailigned for error, that the biſhop being 
party, the grand ſeſſions could not write to the Archbiſhop of Canterbury, becauſe they have no 
power to puniſh him if he ſhould not obey, he Court doubted, but the Reporter ſays, it ſeems 
prima facte, that they may well write to h m; for it is now a court of the king's, and a quatre non 
admiiit hes if he does not admit; but when they were the Marches in Wales they had no ſuch 
power. and for that reaſon 2 quere impedit lay in the adjoining counties, bu not {o at this day; 


but they would adviſe, — Ibid, 348. Judgment was afhrmed.— Jo. 33%. 332. S. C. & P. 


(I. a) To the Courts Temporal. In what Caſes 


it lies. 


see 8 C. (8) Ci. IF there be one entire cantract above 405. and the ſuit for it 


pl. 2.— 


Vent. 2. 


is in a court baron, ſevering it ints diverſe ſmall ſums under 
cue v. 405. a prohibition ſhall be granted, becauſe it is done to de- 
Aigers. S. fraud the King's Court. 19 H. 6. 54, (Note, there have been 
A ſeveral prohibitions granted in ſuch caſes of late time), Vide 
the Statute of 11 H. 7. cap. 19. accordingly,] 
No prohi- 2. If an inferior court of record, which has power by charter 
aq fall or by preſcription, of things and actions ariſing within the juriſ- 
3 4 bn diction of the court, hold plea of a contract, battery, obligation, 
only, unl-is or other thing done out 4 the juriſdifion of the court, though it be 


ihat a #/-2 tranſitory, yet the cauſe of action not ariſing within the juriſdic- 


72 tion of the court, a prohibition lies. M. 15 Car. B. R. per 
ta the | Curiam, prxter Berkley, who ſeemed e contra by reaſon of the 


VT}. 

3 o common uſage, that ſuch courts hold plea in ſuch caſes. 
, 
and fo the caſe in 2 Roll. Abr. 317. is to be underſtood. 2 Lutw. 1527. per Powell J. in Cafe 
of Gwinne v. Poole, | 

If a meter ar:{.s extra juriſdiftionem, and the plaintiff declares of it as infra juriſdictionem, 
ihe cefercant may plead to the juriſdiction of the Court, and if that be over-ruled, may have a 
prohibit on on the S atute of Weſtminſter ; but if he waives that and pleads to the merits, he can 
zever have a prombition, nor can he take advantage of their want of juriſdiction ; for by the aver- 
ment of the count and his own admiſſion, he is eſtopped to ſay that it was a matter that aroſe out 
of their juriſdiction. Per Cur, B. R. Salk. 202. in Caſe of Lucking v. Denning. 


[ 43 J T3. If a man ſues in the Marches of Wales, and ſhews a matter 
Zoll. Rep. which the defendant has done, to the great damage of the plaintiff, a 
354, Pl. 3- prohibition ſhall be granted, becauſe it is nat ſhewn in the bill to 
that in this ⁊ damage it is; for this court cannot hold plea by their in- 
3 ſtructions over the value of 401. and here the damages may ex- 
wha: the cecd this ſum, and it ought to appear that they have juriſdic- 
fum is — tion of the matter, to ouſt the court of the king of juriſdiction. 


— l P. 14 Ja. B. R. between Jennings and Bromage reſolved, and 
Fray" by prohibition granted.) | 
tre not ' ; 


— a leaſe according to an agreement, and it was to compel the party to execute the poſſeſ- 
39n, by making a et according to the agreement; but becauſe the party might have an action 
on 
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Prohibition. 48 


In the caſe or covenant, a prohibition was granted, And they faid he could not be compelled to 
dxccute a leaſe in ſpecie. Roll. Rep. 368. pl. 21. Bromage v. Ccnning. 

Where the Marches proceeded upon an Engliſh bill, ſuppoling tue defendant had promiſed 
upon a contideration to pay the debt of a ſtranger, a prohibition was praycd, becauſe it is in the 
nature of an acttan on the caſe, and conſiſts merely in damages; aud tiough many precedents 
ere ſhown of their proceedings in ſuch actions, and the Statute of 34 H. 8. cap. 26. that they 
Would determine ſuch caſes as were heretofore accultomed and uſed, &. as ſhould be aſſigned 
to them by the king, &c. and it was pretended that this was within their inſtructions, yet the 
Court granted the prohibition; for where damages are uncertain, they cannot be ſet tu a court of 
equity, but by a jury. Vent. 300. Trin. 30 Car. 2. B. R. Anon. 

An action in the nature of an ezeZment was brought in the Court of the Marches of Wales, and 
prohibition granted, becauſe they have nothing to do to meddle with the poſſeſſions of men, unleſs 
in relpect of force. Roll. Rep. 309 Paſch. 21 Jac. B. R. Anon. 3 
In debt in the Court of the Marches, a prohibition was granted, becauſe the plaintiff did not 
leo the contract to be within their juriſdidtion, Roll. Rep. 311 [but it is wrong paged, and ſhould 
be due. Paſch. 21 Jac. B. R. Anon. 

Ine defendant ſued the plaintift in the Court of the Marches of Wales at Ludlow, for a legacy 
of 501. and a braſs pot; and the plaintiff prayed a prohibi:10n, and it was granted to him, be- 
cauſe this Court by their inſtructions have not power to hold plca of a legacy. Kay. 191. Mich. 
22 Car. B. R. Ellis v. Winne. 


4. If the Court of Council of York, which is a court of equity, 
do decree againſt a maxim in law, as againſt a jointenant who was 
in by ſurvivorſhip, that the heir of his companion ſhall have the 
moiety 3 in this caſe a prohibition ſhall be granted, unleſs during 
the lives of the parties it was agreed that there ſhall not be any 
ſurvivorſhip ; and then if they hold plea upon that equity, it is 
good. Win. 79. Paſch. 22 Jac. C. B. Portington v. Beamont. 

5. In aſſumpſit for wares brought in Feverſham Court, the But where 
defendant tendered a plea, that the contract was made out of the juriſ- . be wy 
dition, and demanded judgment if, &c. Upon producing of an Londen 
afſidavit of the tender of the plea and refuſal, a prohibition was defendant 


granted, Raym. 189. Mich, 22 Car, 2. B. R. Michel v Biſby, moved for 
» a prohibi- 
: i tion, ſug- 
geſting that he tendered a pl a below, that the cauſ of action did ariſe out of the juri dition, &c. 
and otfete to make oath of te truth of his plea, hut it was thewn that he tendered /uch lea after 
the Court was ub, wheres it ought to be in propria prion», aid in court; a d ttouyh he offered 
to make aſſidatit in B R. of the truth of his plea, it was deni: d, bechuſe he mult make it in that 
very court whoſe juriſdiction 15 id thereby, 6 Mod. 146. Faſch, 3 Ann. B &. Snarks ». Wood. 
—— The plea muſt be tendered upon oath in the interior court. Vent. 18. 182, Hill. 23 & 24 
Car. 2. B. R. t. Aubin v Cox. 

If an inferior court has juriſdidfion over the cauſe of action, no prob biion ↄucht to go upon 2 
ſuggeſtion ihat a cauſe of action aroſe out of the juriſdietion; but you ous ht to lead to the ur dic 
tion, aud if they refuſe ſuch plea, then move for a prolbition Per 144, Cur. Aud Holt faid, 
there have been ceſes to the — but the law is now {e:tled ot rwile; ard if a par ſon pleads 


in chief, he ſhall never aſſign this for error, if ſuch interior court has juriſdiction of the thing. 
a3 Mod. 132. Trin. 6 Ann. 1707. B. R. Anon, 


6. A prohibition was prayed to the Court of the Chamberlain of 
Chefter, where an Engliſh bill was preferred, ſetting forth that Fe 
S. being indebted to the plaintiff, the defendant upon good conſidera- 
tion promifed, that if J. S did not pay it, he would, and that he 
wanted ſuch preciſe proof of the promiſe as the law required ; and 
ſo prayed to be relieved by the equity of the court ; the defendant 
confeſſed the promiſe in his anſwer, and ſaid that he had paid the 
monty And a prohibition was granted; for the plaint c had 
now obtained the end of his ſuit, and might have remedy at 

upon the evidence of the defendant's anſwer. Vent. 212. 


Trin 24 Car, 2. B. R. Mekins v. Minſhaw. 
7. Prohi- 
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O a prohi- . 


bition was 
moved tor 
to the Ad- 
raltv. but 


Prohtbittor, 


7. Prohibition to the admire/ty was denied to be granted, un- 
leſs they refed a plea, Carth. 166. Mich. 2 W. & M. B. R. 
Edmonton v. Walker. 


Gerd unleſs the dęſendant there would at pear and give bail. 2 Salk. 548. Trin. 4 & 5 W. & M. 
Mharton v. Pitts. | | 


But it is ad- 
de d there, 
Viz. quære 
ot this mat- 
cr. 


A proh'bt:- 
to: was 
granted to 


pics ot the 


v-liauty of letters patents granted of a manor. 


(K. a) To what Court it may be granted. 


LI. JF a zur fright of donver be ſued in B. where the /ord hos a 
_ * exurt to hild plea; the lord may ſue a prohibition dire<ted 
to the juſtices of B. that they proceed not upon this plea. Fitz. 


Nat 8. (B.)) 
2. A prohibition may be granted by the King's Bench 10 he 


C urt of the Dutchy, if they hold plea of any land not parcel of 


tie dutchy. Tr. 12 Ja. B. R. between Sir Tamas Beamont and 
tie hoſpital of Mig ſton adjudged. M. 13 Ja. B. R. between 
Crates ard Suckerman plaintiffs, and Sir Henry Warner defendant 
adjudged. Hobart's Reports 106. between * Owen and Holt in 
Bank] : 

3 Bulſt, 119. Sir H. Warner v. Suckerman and 


Coates. — Roll. Rep. 252. S. C. Coats a:.d Sucker man v. Warner. Mich. 13 Jac. B. R. and the 
ſuit being tor tithes, it was held that a prohibition lies, tithes being an inheritance. 
A ſut was commenced in the Dutchy Chancery Court to dr ſerver matters whereby the d ſendant there 


weu'ld jorjert his freehold; and a prohibition was granted. 


2 Salk. 550. Sir Baſil Firebrace's Caſe. 


— Hob. 77. pl. 101. S. C. 


* + Bulk 
. 
And that the 
un wis tor 
fraaktene- 
mnt. — 
Roll. Rep. 
245. S. C. 
— 332 S. C. 
ww 1 tr. 
285. There 
being a uit 
there by 


(3. If a man ſues in the Chancery of Cheſter for a matter tri- 
able at the common law, yet no prohivition ſhall be granted by 
the Court of B. R. becauſe the king's writ does not run there, 
and there is a Court of B. R. to grant a prohibition ; for there 
are all courts there as there are here. M. 13 Ja. B. R. and there 
H. 13 Ja. between * Yawdry and Paunell reſolved, and prohibi- 
tion denied. But Tr. 1651. between + Fitton and Richardſon re- 
ſolved e contra, and prohibition granted accordingly, Contra 


M. 12 Ja. B.] | 


Engl ſh bill for jornture of the wife, which is a matter of free hd, and notwithſtanding ſuch anſwe” 


thcre, they having made @ decree, a prohibition was granted. 
Butler & al. 


Per Cur, Sid. 18. Gcrard v* 


[4- If an ligation be made in Cheſhire ( but it is not fo dated} 
and the parties inhabit there, and debt is brought upon this obliga- 
tion in Bank, and thereupon the obligor exhibits a 5¼ in the Eu- 
chequer at Cheſter to be relieved, and an injunction is awarded 
againſt the plaintiff not to proceed at common law, a prohibi- 
tion may be granted out of Bank to them; for ſuch tranſitory 


actions may be ſued in any place, though the parties dwell in 


Cheſhire, Tr. 7 Ja. B. between Povey and Ales, per Curiam. ] 


[5. If a guare impedit be brought in the Court at Lancaſter after 


the incumlent is indufied, and afterwards a ſuit is in the Eccleſiaſit 


cal Court to avail the wiſiitutur,, yet no prohib:tion [will be 


granted, | - 
[0, 
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Prohibition. 


76. If a ſuit be in the Ecclefoftical Court of Cheſter to avi an See (H. a) 
inſtitution, after which the clerk is inducted to the b-nefice within the P. © 
County Palatine of Cheſter, though it be within the County Pala- 
tine, * and ſo the writ of the king does not run, and though the 
common law court within the County Palatine may grant a pro- 
hibition, vet a prohibition may be granted here in Bank or Banco 
Regis; for it 15 only to reform the v/urpation which they make upon 
the common law NM 12 Ja. B. between Sir Sir Timathy Hutton 
and the Biſhyþ of Cheſ?er per Curiam.] | 

7. Prohibition was granted 2 the Council of Yori for holding 
pleas in replevin and avowries, the Court being clear of opinion 
that theſe are matters determinable at common law. 1 Bulſt. 

110. Paſch. 9 Jac, Baker v. Dickenſon. 

8. If any Zng/h court holds plea of a thing whereof judgment 
is given at the common law, prohibition lies upon Statute 27 
E. 3. 1. 4 H. 4. 23. Per Choke Ch. J. and cites 13 E 3. Pro- 
hibition 11. that after judgment in a quare impedit, the defend— 
ant ſued in Chancery to avoid the judgment, and there prohi- 
bition was awarded. Mo. 836. pl. 1129. Mich. 11 Jac. Wright's 
Cale. | 

9. A prohibition was granted by B. R. to the Court Exche- 
quer, for holding pleas of common pleas withour a writ of pri- 
vilege. Per Coke Ch. J. who cited the Regiſter. 3 Bulſt. 120. 
in Caſe of Warner v. Sukerman. 

10. If the judges of C. B. hold plea of an appeal, a prohibition 
is to be granted by B. R. Per Coke Ch. J. 3 Bulſt. 120. cites 
the Regiſter. 

11 B. R. may prohibit any court whatſever, if they exceed and 
tranſereſs their juriſdiftiin z per Coke Ch. J. And he ſaid, there 
is not any court in Weſtminſter-Hall but may be prohibited by 
B. R. if they exceed their juriſdiction, and that this is clear 
without any queſtion. 3 Bulſt. 120. | 

12 Prohivitions are grantable to almoſt all ſorts of courts S. C. cited 
which ditfer from the common law in their proceedings; to _ & 
Courts Chriſtian, to the Admiralty, nay % the Delegates, and 6: 4 4 
even to the * Steward ani Marſhal, upon the ſtatute of Articuli And the 


ſuper Cartas, cap. 3. Show. Parl. Cales 63. Arg, in the Caſe lerjeant 


of Oldis v. Donmille. on 


ſtrongly in- 
fiſt on there; but he ſays, that there having been no court holden before a conſtable and a — 
for theſe many years, ard there ſeeming to be ſmall likelihood of its being revived, he refers the 
reader to the report of the caſe by that learned author. And fee a prohibition moved for to 
the Court of Chancery Lord Raym. Rep. 531. Hill, 11 W. 3. B. R. Davis's Caſe, 
®d.P. F. N. B. 241. (C) 


50 


13. A cuſiom-houſe officer exhibited an information of ſeiſure of an 
hogthead of wine belonging to E. and ſeiſed for not paying cuftom, 
E. neglected to enter his claim in the Exchequer, but in the 
mean time brought treſpaſs in B. R. The barons, upon motion, 
ordered the proceedings in B. R. ſhould be ſtayed, and the cauſe 
removed into the Exchequer in the ſame ſtate and forwardneſs. 
. was ſerved with the order, but gave rules for pleading 3 where- 


upon 


Prohibition. 


upon an attachment awas iſſued by the Eæchegquer againſt him, upon 
which he moved for a prohibition to the Court of Exchequer, and 2 
rule was made to hear counſel ; on the argument ſeveral prece- 
cedents abere cited, one in 19 H 7. Rot. 16. exactly like this The 
Court took time to conſider of the precedents, and in the mean 
time the matter was compounded. 2 Salk. 550. Mich, 12 W. 3, 
B. R. Earle v. Paine. cires Reg 187 2 Inſt, 551, 

14. A prohibition lies 2 e Court of Honour to prohibit a ſuit 
there for words. Holt Ch. ] at firit doubted, whether there 
was or could be any ſuch court? but ſaid a prohibition would 
lie 1 a pretended court; and though it was urged, that there 
would be no remedy if this was not allowed, -yet no one prece- 

dent being to be found of ſuch a ſuit for words in the Court of 
Honour, the prohibition went abſolutely. 2 Salk. 553. Hill, 
1 Ann. B. R. Chambers v. Sir John Jennings. | 


Fin Ls) A what time it ſhall be granted, After 


See (M. a) Sentence. 
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5. P. per tot. [ 1, IF a man be ſued cut of his dioceſe, and there anſwers without 
__ 6 taking exception to it, and afterwards ſentence is given 
Show. 155. ; ; 3 

Hill. 32 & againſt him, he ſhall not have a prohibition, becauſe he had 
33 Car. 2. not taken exception to the juriſdiction before, but had affirmed 
B.R. Ano. the juriſdiction there. P. 15. Ja. B. R per Curiam, Prohibi- 
448. Trin. tion denied in ſuch caſe between Pudſey and Richardſon.) 

9 W. 3. N | | 

B. R. Per Holt Ch. J. Chicken v. Dickſon. 12 Mod. 133. S. C. S. P. Vent. 61. 
Hill. 21 à2 Car. 2. B. R. Anon. S. P. And in no other caſe is it ever too late to move 
for a prohibition to any court. Per Holt Ch. J. 11 Mod. 5 pl. 23. cites Comb. 234, 253, 448, 
459, 463. and Show. 197, 33%, 296.—The reaſon is, becauſe the cauſe belongs to the Spiritual 
Court, and though not to that Spiritual Court, yet it belongs to ſome other, and not to the king's 
Temporal Court. 2 Salk. 548. Trin. 10 W. 3. B. R. Gardiner v. Booth. 


2 Show, C2. If it appears in the libel, that the Court has not juriſdiction of 
, cauſe, a prohibition ſhall be granted after ſentence; but 


Unſon v. . 

Fremen Otherwiſe it is, if it does not appear in the libel, but it ought to 
S. P.—If a b 

hr we. — by averment. M. 8. Ja. B.] 


ceed to ſentence in the Spiritual Court in a cauſe where they have juriſdiction of the libel, the 
Court will not grant a prohibition; but if it be of a matter whereof they had not juriſdict ion, they will 
grant a prohibit:on, although it be after ſentence. Freem. Rep. 78. pl. gg. Trin. 1673 Anon. — 
S. P. Freem. Rep. 299. m4 358. Newman and UX. Moore, S. P Fer Holt Ch. J. 
Comb. 254 Pocock v. Nath, | ; 2 

If it appears upon the face of the libel, that the Eccleſiaſtical Court cen have no conuſance of 
the cauſe, as where there is no other ſoundation than a cuſtom alledged, or if it appears, that the 
party cited is an inhabitant at 2 place out of the dioceſe, there the libel 15 Felo d: ſe; and in ſuch 
caſes the ſentence makes no alteration; but it is otherwi e where no ſuchthing appears in the libel. 
Carth. 33. Paſch. 1 W. & M. B. R. Tyler v. Mantell.— 10 Mod. 439. Trin 5 Geo. . S. P in the 
caſe of Aſgill and Hunt. B. R.—— Where it appears in the libel, or by the proceedings in the cauſe, 
that the conuſance belongs not to the Spiritual Court, a prohibition may be moved for and granted 
after ſentence ; and this holds i» all caſes, except where one is ſued out of the dioceſe, but in that 
it does not, for the reaſon mentioned in the margin of pl. 1. 2 Salk. 548. Gardiner o. Booth.— 
12 Mod. 122, 135, 206. Pool. v. Gardine, 8. E. —Carth. 463. S. C. — S. P. 12 Mod. 133. 
| Chickham v. Dickſon.— 5 P. Per Hol Ch. I. but adds, that indeed if a ſuit be in the 
Spiritual Court for a modus, and h. d-fendant pleads payment, he comes af. er too late to plead 


or ſuggeſt, that there is no modus, becauſe he had a mitted one by plcading a payment. 6 Mod. 


3. Aﬀter 


ec2, Mich. 3 Ange, B. R. in the caſe of Parker v. Clerk. ee (M. 2) pl. 1. 
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Prohibition. 51 


(3. After ſentence, if the party appeals, a prohibition lies. M. 2 


3 Ja. B. James's Caſe.] the libel it- 


ſelf, that the cauſe was out of their juriſdiction. 2 Show. 145. Mich. 22 Car. 2. Thomlinſon v. Freeman. 
Note, it was ruled in full court, if ſentence is given in the Spiritual Court, and coſts taxed, and 
the defendant brings an appeal, yet if the ſuit 4d no! or:ginally or properly belong to that court to 
determine, as of tithes of trees ſpent in feivel, a prohibition ſhall be awarded as well to the cof?s as 
to the principal ſuit, notwithſtanding the ſtatute 32 H. 8. cap. 7. ſays, that the Eccleſiaſtical Court 
ſhall compel the appellant forthwith to pay colts; for that is to be intended when the caſe appet- 
tains properly to the Spiritual Court, Noy 137. Anon. f | 

I: lies after appeal and after ſentence, by the opinion of the Court, Sid. 65. pl. 38. Mich. 1g 
Car, 2. in Serjeant Morton's Cale. 


4. A ſentence in the Spiritual Court at Litchfield was had Haliwell . 


againſt the plaintiff, who afterwards appealed to the Arches, where 
the ſentence was affirmed, and adjudged ut ſupra againſt the 


_ plaintiff; whereupon he ſued a commiſſion to the delegates, and 


the matter was re-examined, and ſentence then given for the 
plaintiff, and thereupon ancther commiſſion was ſued forth to re- 


Jervoiſe. 

§. C. Mo. 
462. pl. 652, 
upon contes 
rence with 
all the judg- 
es of Eng- 


examine this matter; and now a prohibition was prayed to ſtay ud i was 
X . . | 8 at length 
this, for it was ſaid, that by the ſtatute of 25 H. 8. it is ap- red. chat 
. 5 a 
pointed, that a ſentence before the delegates ſhall be final, and thecommil- 
then this 24 commiſſion is not well awarded; but it was thereto _ _—_ 
faid, that the Queen hath by law an abſolute power to grant c. of 
commiſſions to re-examine, which is not reſtrained by the conſulation 
ſtatute of 25 H. 8. and that it hath been ſo ruled before theſe [ 52 | 
times; and of that opinion was Popham. Bur becauſe it was a Ps d=d; 
: „„ 
new caſe they would adviſe thereof. Cro. E. 571. pl. 10. Trin. commiſſian- 


39 Eliz. in B. R. Gervis v. Hallewel. ers do not 


roce d to 
the examination according to the common law, they ſhall be reſtrained by prohibiton. 


5. It was given for a rule by Coke Ch. J. to which the Court 

agreed, that after ſentence in the Spiritual Court he would not 

grant a prohibition if there was not matter apparent within the 
proceedings; for he ſaid, he would not allow the party to ſhew 

any thing not grounded on the ſentence, becauſe he h as 

mitted the juriſdicton, and there is no reaſon for him to try if 

the Spiritual Court will help kim, and afterwards to ſue forth a 
prohibition at common law. Godb. 163, pl. 228. Paſch. 8 Jac. 

C. B. in the cafe of Candict v. Plomer. | 

6. It was reſolved per tot. Cur. That if one be ſued in the Though 

admiralty for a thing alledged to be done upon the high ſea, fentence be 
within the juriſdiction of the admiralty, and the defendant pleads Amipͤ1ͤ. 
to it, and confeſſes the thing to be done, and after ſentence is given yet if . 
the Court will be adviſed to | before they will | grant a prohibi- Few. 4 
; : BE . 6 - . . the matte 
tion, upon ſurmiſe, that it as done infra corprs comitatus, againſt „ we 
their own confeſſion; unleſs it can be made appear to the Court, libel is tra. 
by any matter in writing, or other good matter, that it was done - mung 
upon land; for otherwiſe every one would ſtay till after ſentence, . 
and then, for vexation only, ſue out a prohibition, 12 Rep, ſhall be 


77. Mich. 8 Jac. Anon. grantes 

| : 2 Brown!, 
80. Mich. g Jac. C. B. in the Caſe of Jennings v. Audley. ——- S. P. Per Holt Ch. J. comb. 
163. Mich, g W. 3. in the Caſe of Tremoulin v. Sands, 
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52 Prohibition. 


A libel in the Admiralty ſet forth à contract made upon tie river Los; the Eefendant put in 
his anſwer, whereupon {ſentence was given. It was now ſuggeſted for a prohibuion, hat this 
contract was made upon rer, and not ſuper altum mare. Coke Ch. J. propoſed, and it ſeems 
to have been agreed to, that in caſc of a contract ſupp ſec to be made fuper tum mare, and {uit 
thereupon in the admiralty, and anſwered to, and ſentence given, no prohibition ball! be granted 
upon a naked farmſe, that ut was not done ſuper altum m1', unleſs it appears by the libel, or by 
writing, or other matter apparent. And the Court laid, it cannot appear to them where this 
river is, and that perhaps it may be an arm of the ſca. Roll. Rep 80, Mich, 22 Jac. B. R. 
Tourſon v. Tourſon. : 

A ſhip in her voyage home was out of repair on the high ſea; J. S the maſter, perceiving it, 
ſent to Plymouth to A. who came and agieed with ] S. to repair the ſhip. Atterwerds J. 8. 
brought the ſhip into the harbour, and there A. repaired her; A. ſued in the adm7ally, and fen 
tence was given for him. A prohibition was prayed, but denied; tor the cast, which was 
the cauſe of action in the admiralty, being made on the high ſea, within the admiral's juri diction, 
though the work was done on the land. yet the recompence thall be had in the admiralty, eſpecially 
28 in this caſe, the maſter being run away; and being after a {entence, this Court will not enter into 
the examination of the metits ferther than what appears upon the face of the libel; for it 18 a 
conſtant rule, that no matter detors the lib ſhall be ditt as a ſuggeſtion to ground a prohibition 
after @ ſenten.e in à coil law court, 8 Mod. 194. Mich. 10 Gco. anon. — 8 Mod. 176. Trin. 
9 Geo. 1724. Brook v. Wingfield. N , 

You can no! have protibiton to the admiralty /e/o7e ſentence, but otherwiſe it is to Court 
Chritian, Per Holt Ch. J. Holt's Rep. 49. Brown's Caſe, | 


7. A ili was brought for a treſpaſs at the ſeſans at Montgomery, 
and procceded to a decree, a prohibition was granted; upon 
ſhewing cauſe againſt the prohibition, it was urged, that this 
might have been demurred to at ff, it ding a bill for a treſpaſs; but 
it was anſwered, that if there is no equity in the bill, the Court 
may award prohibition notwithſtanding the decree; but Twiſ⸗ 


den ſaid, that hereby, upon 34 H. 8. the juriſdiction of South 


Wales will come in queſtion ; and therefore, beſides the ſug- 
geſtion, they would fee the dill itſelf, becauſe a prohibition 1s 
not honorary ; whereupon the prohititizn was waved till a view 
had of the bill. Keb. 100. pl, 99. Trin. 13 Car, 2. B. R. Coo- 

per v. Gardiner. 
8. After ſentence in a ſuit for tithe of mills was given en 15e 
right, a rule for a prohibition was for that reaſon diſcharged. 
2 Keb. 721, pl. 117. Mich. 22 Car. 2. B. R. Meſſenger v. Jen- 

nings. 

The Re- — Aſſumpſit in Windſor-Court fer meat, drink, &c. at Maiden- 
Pikes a Eads fra juriſdictianem, &c. upon non aſſumpſit pleaded, the 
quzre, be- evidence 4vas of meat, drink, and a promiſe at Henley, which was 
53 ] out of the juriſcliction; the defendant demurred on the evidence, 
cauſethece- but the ſteward refuſed, and the plaintiff had a verdict and 
mn ee judgment, and now moved for a prohibition; but it was denied 
medy, and becauſe after judgmet. 2 Lev. 230. Mich. 30 Car. 2. B. R. 

he did what Jackſon v. Neale. 


he could. 

Ibid. 

* a 10. If it appears upon all the proceedings in the Ecclgſiaſtica] Court, 
2 2% ere, that the whole awas of eccleſraſtical conufance, a prohibition lies not 
for to a = after ſentence. Comb. 448, Trin. 9 W. 3. B. R. in the caſe 
bel in the of Chicken v. Dickſon. 

Spiritual 


Court for a mortuary, upon ſuggeſting the Statute 21 H. 8. cap. 6. alledging alſo, that there is no 


2 2 


peculiar cuſtom within the pariſh to have moriuaries ; to which it was anſwered, that this wav 


too late, being after ſentence, aud that a mortuary is merely of eccleſiaſtical conuſance, whereof 
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Prohibition. | $3 


R. R. his no Juriſdiction; and that it ſhall not be gramed after ſentence, except it appears, that 
the Spiritual Court had no jurildifton of the cauſe. The Court, upon the Whale matter, was 
dontatul, whether a prohibition would he for a mortuary? and ſo adviſed the deiendaut to accept 
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there ſentence given for the plaintiſt, and upon this the After fen- 


Ls, ENZRALLY if a ſuit be in the Spiritual Court, and 9. I. 2 "i 


4 t d-claca ion, and thercupon 0 demur, that the matter might be lolemnly debated. Carth. 97. N 
2 Mich., 1 W. & M. B. R. Broad v. Piper. | 5 
1 11. An information was for ſiriking in the church, and an ac- J 
* * N 4 — — OY. Dh. 1 
: quittal thereon, and then they exhibited articles in the Spiritual bl 
4 Court for brawling in the church, but the Court would not grant 11 
7 a nrohibition, becauſe they ſhould nave pleaded this matter, which . 
8 3 . . 4b 8 ' 2 3 . 1 
1 dney ſuggeſt here, inthe Spiritual Court; and it they had H bt 
A de plea, then they might have juſtly come and moved for a ; ſ 
2 »ro!ihition, 11 Mod. 200, 201. Hill, 5 Anne B. R. Sawyer ly 
| * Loggin. | ſj 
- | 2 9 « n 1 
| ; (M. a) At what Time it les. After Sentence. Fol. 319. I 
3 lin 
3 See (Lk alt 
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$ TRY 55. : s 1 =O OT. : TIT t-nce ON A 
RS #4: pers, and after prays a prohibition, no prohibition 5 / 
yy - Ld S 119e uf 
' =" 11 ks a yy * > } _ 1 3 i nee ” , a 5 
: {hail he oranted, CLOUSL it ne Ze Ct Lein fentence it ought Fo tiths. the 
5 ve granted ; becaule it is inconvenient after {ſuch great expence, 75 
2 * 7 242 3 . AL. - 50 (IT c - > 3 - os | £4 oF - / : I b 7 2 
t Bs and no exception taken to the jurifdiction to grant a ꝓrohibition. „% bat 
1 — . Uu, it 
-_ * WW. 6 ? FEY oo Es”) . * 22, _— 
7 + II. 5 Car. B. Is Il die cale be CON 7 Ie ell and Pprontbition 
. be * 8 82 2 . . : » . „ 3 5 1. 
- = Per Curiam faid, That all the judges of England have agreed was denied, 
_ = * — — 2 1 
—_ = „ r © a bh td RE 33 . bec nue he 
1 1 Unger their hands lately, wien eee ere NL QUCITION, 
33 — IE - $ 7 : Came too 
- = not to grant prohibicion in fuca Calc. | late, and 
5 2 Rolls took 
1 this di//crence, and ſaid the opinion of the Court had been fo, viz. where the party blends , ,. 
U 1 and where not ; tor it he pleads it there, not withſtanding a ſentence, prohibition bas been granted, 
- but contrary where he does not plead it. But notwithitanding the Court refuſed to grant a pro- 1. 
4 hibition. Mar. 73. pl. 111. Mich. 15 Car. Anon. 
„5 In a.l caſes except ſung ou? of the dioceſe, if the Eccleſiaſtical Court has no juriſdiction. they may | 
, . * 3 — , p oy En | _— . a : f 
* 740 be prohibited as-well after ſentence as betore, and FaisSWEl 1's Calc in Roll. 's no found docttine, 14 
4. per Holt Ch. J. Hil 8 W. 3. B. R. Cumb. 336. Haines v. Jetcot. —8Sce (L. a! pl. 1, 2. 14 
u 1 | . 


© 2. But if a ſuit be in the Spiritual Court for e, where the | 
n- queſtion is, <vbether the land out of which the tithes are iſſuing, 
ne be ꝛbithin the pariſh of the parſon, or out of it, and within a foreft of 


2s the king; after a ſentence for the plaintiff, and an appeal by the 1 
de, , defendant, a prohibition ſhall be granted; becauſe it is utterly f 
ad out of their juriſdiction to try the bounds of the pariſh, And 
ed io this concerns the king; for if it be within the king's foreſt, 
R. SS be ſhall have the tithes, and dum tempus occurit regi. Hill. | 
9 Car. B. R. between Frezewell and which con- i | 
cerned the Lord Darcy of the north, a prohibition granted per F 
Curiam.} | { 
&: 3 3. Prohibition is grantable after a ſentence in Court Chriſ-“ 54 J 1 
ic tian for a legacy where a releaſe was pleaded and proved by one 3 "Hi 1 


witneſs, and diſallowed by Court Chriſtian for want of another, *7P 
Mo. 907. pl. 1269, Hill, 30 Eliz. Bagnel v. Stokes. the Spiritual 
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no 1 | Court, and 
was Wl bead d payment, and offered to prove it by one witneſs, which was refuſed, and ſentence agamit 
ere! Vor. XVIII. F him. 
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54 Prohibition. 


him. Prohibition lies; for the ſentence in this cafe is the grievance, 2 Salk. 547. Hill. 1 W. & NM. 
B. R. Shotter v. Friend, — Show. 158. 172. S. C. 


A prohibi- 4. A. a feme, leſee for years, had iſſue two daughters, viz. B. 


* married to J. S. and C. to W. R. B. had iſſue 4 daughters, 
on 2 H. 8. and C. alſo had iſſue. A. deviſed legacies to B's children out of the 
cap g for rent reſerved upon the leaſe, and made W. R. executor, and died. 
Fi e F S. demanded of W. R. the executor, he Iegacler due to his chit= 
Courtjor dien, that he might employ the money for their benefit, and 
{zac f libelled for it in the Spiritual Court, and rad fertence ; from which 
Qdc. 4 2 4 p 1 * * 3 FE 3 
N 9 . ſentence the executor appeaed ; and there he Hie ſentence avas con- 
red in aro- firmed; then he moved for a probibition, tuggetting that he 
ther d ccc, was executor, and chargeable in account for money, but becauſe 
but becauſe 6 5 31 
men was he came after ſentence, and after he had appealed to the dele- 
provdin gates, and a ſentence there againſt him alſo, and for other 
eat Curt. reaſons, the Court refuſed to grant a prohibition. Godb. 243. 
rr Jac. C. B. Aylifie v. Brown 85 
in the {ame Pl. 337 1 . AC. P „ 7A . 0 
Court where e | 
the probate was, and /*ntence there gin for tie legacy, and upon an appeal afterivards to the delegates 
the len: ence was 2Frmed, and colts taxed, and excommunication upon that ſentence, and no en- 
deavour before o ſtay the proceedings, the Court ſaid, that havin; fo long allowed the juriſdic- 
tion of the ſaid Court he came too late now for a prokibitzon. Cr. C. g7. Mich. 3 Car. C. B. 
Smith v. the Executors of Poyndareill, ——S, C. cited 5 Mod. 341. Trin. 9 W. g. in the Caſe of 
tac King v. Broom, WO 


* 


Cro. C. 97. 8. Upon a rule in C. B. for a provio.ticn, the party laid it by 
3 without ferving it, and the Spiritual Court proceeded to ſeutence; 
£mith v. the then the defend ut appealed, and tas terms afterwards he ſerved the 


Exccutors Proßibitiau. The Court held, that becauſe he had ſuffered fſen- 

<a tence to pals, he ſhould have no benefit now of the prohibition; 
11]. — 8. mr ba...» . 

P. accord. and a derence was taken, where a prohibition is granted and 

ingly, the the party not ſerving it it excommunicated for 1162 anſeverigg the 

matter be- 1:1 et _ bh + Rp 

© -liel; in ſuch cate he ſhall have the benefit of the prohibition 

ing of ec- 7 ; ” JE 

clefiaſtica) but no: where there is a ſentence definitive. Cro. J. 429. pl. 6. 

conuſance, Trin. 15 Jac. B. R. Anon. 

znd not de- 2 

livering the prohibition till after ſentence, the Court will grant a conſultation; for it is a prohibi- 

tion aiter ſentence, Comb. 418. Trin. 9 W. 2. B. R. Gibbons's Caſe. 


E "7 7 54 I 
After fen- 6. Live! was in the Arches fr ſcandalons and defamatory 
tence in the . 8 
Ei) words, and ſentence was given for the plaintitf, and fur years 
Cour: tor after the ſentence the defendant prayed a prohibition, and the 
BE a - - 1 — = — * * 
ectematory Court were againſt the prohibition, becauſe the defendant came 
ds, ne 7 ; 8 = « _ 5 ? : 
Cour will 729 late. Mar. 153. Hill. 17 Car. C. B. Dudley v. Crompton. 
not grant a : 
prohibition on a ſuggeſtion that the words were ſhohe in London, and that there is a cuſton in Lon- 
don, tat defamatoty words {poke there arc actionable, but it ſhould have been pleaded to the 
juriſdiction of the Court; for the Courts at Weſtminſter are not ex of5c19 to take judicial notice 
„ch cuſtom in London after ſentence, but if ſucn matter be moved betare Cemter cr it nced not 
then be proved by afidavit, becauſe it is {uth-rently known, 8 Mod, 176, Trin. 9 Geo. 1724. 
Brook v Wingheld. 8. P. 1- Mod. 429. Irin. 3 Geo. 1. B. R. Afzill v. Hunt. In ſuch a 
cafe the Court doubted, whether a prohibition ſhould be granted after ſentence; and yet per 
Cur. the plaintiſt, notwithlianding the ſentence, may bring en action in London for the ſame 
ds, to which the lenience cannot be pleaded in bar; and by this means the party may be 
co.bly prmſhed for ont and tac lame thing; cuiia adyiiaie vill. Carth, 213. Hil. 3 W. & M. 
3, K. 1.4 x 18) . Cuuk 


7. Executit 


S264 Brine :*1 Fs . way 8 3 . 
* 0 ; . ” E 3 
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Pꝛohibition. 


7. Exccitar becoming afterwards bankrupt, the Prerogative 


Court revoled the probate and committed adminiſtration, as it was 


agreed they might in the caſe of lunacy or other natural diſ- 
ability; but in the caſe here the Court was clearly of opinion, 
that the revocation is void, and the teſtator having truſted him, 
bankruptcy is not ſuch a diſability, but that he may continue 
executor this non obſtante; for the teſtator's eſtate is not liable 
to be aſſigned by commiſſioners, but remains ſubject to the truſts 
in the will; and a man having made his executor and dying, 
ſhall never be ſaid to die inteſtate as long as he has an executor 
alive who will intermeddle, and has proved the will; and there- 
fore, though after a ſentence and appeal brought, the Court granted 
a prohibition, it being twice moved. Skin. 299. Mich. 3 W. 3. 
B R. Adriel Mills's Caſe, 

8. A prohibition was granted anno 9 Will, 3. to ſtay a ſuit in 
the Conſiſtory Court at Ves for tithe hay and ſeed of clover graſs, 
upon a ſuggeſtion of a modus to pay 4d. per acre for all p- land 
meadows, which modus was pleaded below, and depoſitions taken 
there. And in Trinity term, anno 10 Will. 3. this Court was 
moved for a conſultation, becauſe the plaintiff in the prohibi- 
tion had not proved this modus within fix inanth; and thereupon a 
conſultation was awarded, and then the Spiritual Court pro- 
ceeded to ſentence againſt Pool. And now it was moved for a 
new prohibition, becauſe the conſultation was awarded for de- 
fault of proving the mdus in time, and not upon the merits of 
the cauſe, ſo not within the Statute of Ed. 3. by which it is 
enacted, that no prohibition ſhall be allowed after conſultation 
duly granted, ſo as the matter in the libel is not charged. And 
the Court was of this opinion; whereupon a prohibition was 
granted upon payment of double cofls, according to the ſtatute, 
though it was ſtrongly oppoſed, becauſe after ſentence. Carth. 
463. Mich. 10 W. 3. B. R. Pool v. Gardner. | 

9. In a motion for a prohibition it was agreed, that though 
a preſcription, as whether a whole parith or a ſelect veſtry ſhould 
chuſe churchwardens be a matter triable at common law by a jury, 
yet ſentence is to be given in the Spiritual Court according to 
the verdict, and therefore though this matter be triable at com- 
mon law, yet it the party ſubmits to a trial in the Spiritual Court by 
net demanding a prohibition, it will be too late after ſentence to 
move for one, 10 Mod. 12. Mich. 9 Ann, B. R. Baniſter v. 
Hopton. 


(N. a) Plus citius. [Where he may have a 
more ſpeedy Remedy .] 


= 


I JP HERE a man by intendment ſhall have remedy by appeal, It the Spi- 


no prohibition hes, | 


ritual Court 
Will not pur- 


fre their rules and order of juſtice, that is not a cauſe of prohibition but appeal; per Richardſon 


Het, 11g. in Caſe of Denne v. Sparkes. 
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ſ2, [As] if a man deroife a legacy to B. to be paid him within a 
ear after his death, provi 'y that ; if he dies avi! bon this year, that 
then this legacy fot I be 452644 and it Hall be divided between D. and 
E and after B. dies within th gear, and his executor ſues for the 
legacy, and ſentence given for . becauſe they there ho.d the 
condition void, yet no prohibition lies, becauſe by intendement 


he thall be aided by appeal. M. 21 Ja. B. R. Clarke's Caſe re- 


ſolved, and prohibition denied.“ 


55 


(O. a) After Conſultaticn. At what Time it lies. 


. yo pu v — . 7 
LI. of 4 8 hit "1 en be . rated . J. / Ml 'a giſchbar ge ol t:t i - \ upon t/ Se 
of 31 H. 8. in the hand; 7 he ab ot and Upon iſſue 


Stat. oY - 4 
joined it 1S tried at comms lau, ana tne pai lf is NM; /uited theres 
upon, and a c⸗ nfultalryn 8 granted, and after the cunfultation grant- 
in the Eecleſiaſtical Court 


6 


Hob. 286. 
3738.0. 


. bh 


* 


ed, the Flint if! e * Pr 2, "10171001 pl 42 1; 
the fame þ olea in ai/charge of pay ment of titles, which was alledg- 


ed in the prohibition, L the ſpiritual judge accepts, and pro- 
ceeds to try it there, a prohibition les; for the trial at law is final 
v_ this libel, and ſhall not be tricd in the Eccleſiaſtical Court 
again, it being proper tor a trial at common law, IIobart's Re- 


ports, Caſe 372. Farmer's Cale.] | 
4 Ea, that eohereas a conſultatizn is ence 


Prohib'-ion 2. 50 Ed. 3. cap 

PIER 1 1 as 1 

upon be! quly granted uton a prehibitian made to the judge 7 Holy church, that 

ſor titnes of 8 27 
cauſe by UCC of the 2 Ihe ci. 4 — 


the ſame judge mas proceed in the 
tion, netevith dc ding any other þ MEA thereupon t5 Vim delivered, 
Provided al Ways that the matter in the libel 2 the [aid cauſe be net 
engr. ed, enlurged, or 2theraife changed. 


ſlate-ſtones; - 
the dotens 
dant prayed 
a con'uita- 


tion, tor 

oy at 8 Fre- i 

tofore the plaintitt ſued a protibition for the ſame cauſe in Chancery, ard upon the ſame 1:5el, 
and there à contultation was granted, tor other eise he ſhall be in fiiutcly vexed, that when one 


Hurt grants a conſultation he hall ſue a pro: ibition in another court. And of this opinion was 
2 2 1 the Court, that he ſhall have a confultation, if before a conſultation was granted in another 
court upon the fame cauſe. Cro. Eur 277. pl. 8. Paſch. 34 Eliz. in B. K. Lyls v. Watts. 

Prohi bition for tithes, the defendant ſhews, that betore that time the Platnty fil had ſued n Cline 
and a/{erward- lroug ht a prollibit tron there, and a CC pere tion was there 

ted, and the: this prohibition is for the fame cauſe, viz. for matter of diſcharge ; Wherefore 
he praved a confultation upon this {latute. e the Court held, . this DT n Was not diy 
grant? 4 ac to the intent of the ſtatute, becauſe the prohibition was ot en zrantable there, and 
10 out ol the ſtatutc; for it was nut duly granted upon an En; liſt bi And by Popham, the 
ale ns te he intend d where the conlultat! on 18 grail ted u the CXamMm ation 97 the matier, and u. 
: ſufficiency of the f roctedings. QuoG Fun contelivm. * hereupon it was awarded, that the pro- 
Ei ition ſhould ſtand. Cro. Eliz. 735. pl. 3. H:. 42 Eliz. C. B. Sibley v. Crawley.— 1t i 
beat parent matter, that the firſt was not d grant, I. then a new prohibit} on may bu granted by 
the whole Court, and with this agreed the Book cf Entries in the title of Prohibition; but this 
7s ty be intended to the ſpiritual judge; 
2 Brownl. 25. Trin. 11 Jac. 1612. B. R. Anon. cites 22 Hl. 

Is a fuit for tithe of lambs and wool, &c. of ſheep de . in a cloſe called G. in B. The 
plainufi ſuggeited for a prohibition, that G. had always paid 195. in diſcharge of all tithe of 
Izmb, wool, &c, It was moved for « conſultation, becauſe the ſame ſugzeſtion had been 8 8 fore 
in jour ſeveral prolibitioss for the fame cloſe, and the ſame manner of tithing alled fed, and 410 
always granted for want of pri of within fox months ; but per Cur. it b. ing for want of r only 
and nt upon the rig t or trial of thecu om, and being 125 N tithes of ano ther yeor not in d mand vefore, 

the ſuggeſtion is good; for uus Itatute goes to the zeltion mate upon the fame libel and to 
conſultations duly granted, which 15 not done 11 the woof before, but only by negligence in not, 
having his proofs ready. Velv. 102. Mich. 5 Jac. B. R. Cox v. Semor. 


A man {iblled upon this Itatute in the Spiritual Court fer waod cut; and a conſultation was 
grant 


cen at ftay 4 by En 1 bil # 
cord:n 
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granted, yet the defendant in the Court Chriſtian might have a new prohibition if it appeared the 
froſt conſultation was vot dul; granted. 2 Brownl. 26. Dorwood v. Brickinden.— So it a man 
tbl for tithes for divers years, and prohibition is granted for part of the years, and after bat a con- 
ſultation is awarded, yet the plaintiff may have a new “m un for the reſidue of the time, not- 
withſtanding this ſtatute, and that it be upon one felt fame libel. 2 Brownl. 26. Dorwood v. 
Brickinden. © 

A prohibition was granted to a libel for tithes upon ſuggeſtion of a modus of 25. for all tithes, 
and 1!fue was taken upon the modus, and the i, was nonſurted, and thereupon a confa'tation 
granted; atterwards ſentence paſſed there agarnſt him, and he appealed in another court upon the ſume 
76, and ſuggeted another modus differing from the firſt, viz. ior all tithe corn and hay, and prayed 
a new prohib tion upon this, but it was denied, and it was there held, that this act vaght to have 
a reaſonable conſtruction, viz. to be before the ſome judge, and for the ſame caule. And a pro- 
hibition was denicd per tot. Cur. for the great inconvenience which might enſue; for ſo upon 
ſeveral appeals fev-ral prohibitions might be granted. 3 Bulſt. 182. Paſch. 14 Jac. Biggs v. J. S. 
Parſon of D. S. C. Roll. Rep. 378. pl. 33. Anon. accordingly Mo. g17 pl. 1265. 5 C. 
but ſays, it was agreed, that if a c:nſultation be not well awarded, in ſuch caſe a new proiubition 
cs. | 
In a prohibition to a libel for He it was found for the plaintiff, becauſe the land which 
was pleaded to be parcel ons of a priory. and held d:ſcharged time whereof memory, 
&c. wes a {charge tor fo long only as it was in the hands of the priory, and not when it was in 
the hands of the 1armors, the priory being of the order of Ciltercians ; and thereupon a conſulta- 
tion was awarded. Afterwards at ther {bel was, but differing from the former, via. 
where the firſt libel was, that (they had paid tithes time out of mind) now in the < 57 
ſecond libel it is added that though ine prior was diſcharged, yet they, viz. the farmors, had 
paid tithes by 26, 30, or 40 years, and time whereof memory, &=.) It was argued, that this 
was no changing of the ſubſtance of the libel ; and to this Mountague Ch. J. inclined, but Doce- 
ridge and Haughton J. e contra; for now by this laſt libel they could fetch the plaintiff in for 
tithes; for though the land was diſcharged in the hands of the abbot, yet becauſe uthes had been 
paid for 20, go, or 49 years fince the flatute (which according to the civil law 1s ſufficient to 
make a preſcription], they will charge the land with tithes in whatever hands it be, whereas by 
the ſtatute it ought to be d:icharged only in the hands of ſome perſons, viz. of the priors; and all 
the Court ſaid, that if the Spiritual Court proceeded upon this addition fo as to give /entence for 
tie tithes upon any preſcription ſince the flatute, they would grant a prohibition, 2 Roll. Rep, 
207, Mich. 18 Jas. B. R. Lady Denton v. Counteſs of Clanrickard. 

It wes agreed by the Court, that if there be a ſuit in the Eccleſiaſtical Court, and a prohibition 
awarded, and afterwards conlultation granted, that upon the fame libel no prohibition ſhall be 
granted again; but if there be an appeal, inthis caſe then a prohibition may be granted, but with 
theſe differences; 1ſt. If he rho appeals pray the prohibition, there he f not hare it; for then 
ſuits ſhall be deferred in infinitum in the Eccleſiaſtical Courts, 2dly, It the prolübition and con- 
ſultation were won the body of the matter and the ſubltance of it; for otherwiſe he ſhall be put 
many times to try the ſame matter, wiich is full of vexation. Poph. 159. Paſch. 1 Car. B. R. 
Bow rv v. Wallington. — The cafe was thus, viz. W. l;bclled againſt B. for tithes, who upon 
ſuggeſting a modus had a prohibition, and an attachment, and declared, and iſſue found tor the 
defendant, and upon a conſultation granted ſentence was given againſt B. who appealed and 
Prayed a new prohibition and had it. Noy moved for a conſultation, 1ſt. Brcauſe a protubition 
and attachment upon it are but one ſuit for the contempt, and when onc* tried {hall no be tried 
again, And as to this ſtatute he confefled the printed book, and allo 11 the extract of the parlia- 
ment, one roll remaining in the Tower is (te ſzme judge) but the ar ral itſelf, and the 
petition is {liceatgue Judici eccleſiaſlico five dioceſſi eidem an hujuſmod?) and the anſwer to the petition 


is (one conſultation granted ſuthceth in this caſe) and the parliament roll felt was brought into 


court and viewed; but he faid, that if it were, as in the printed book and extract the fame 
Judge;, it ſhall not be intended te ſame perſonal judge, but the ſame judge of conulance of the ſame 
Juriſdiction or cauſe, to avoid infinity. Poph. 159. Paſch. 1 Car. Bowry v. Wallington. 
Palm. 418. S. C. and Doderidge and Bridgman ſaid, the appeal was the party's own act. and 
therefore in this caſe the intent of the ſtatute was ec, judge in general. And Jones ſaid, 
it would be hard to have a new protibition upon his appeal, when the matter is tried againſt 
him. Doderidge ordered it to be moved again when the court is full, — S. C. Lat. 6. — 8. C. 
Lat. 75. ſays no conſultation was awarded. 

Prohibition, upon the ſtatute of 2 E. 6. becauſe he ſues for tithes of heath and barren ground 
within 7 years after the improvement. The defendant yleads the Statute of 50 E. 3. cap. 4. and 
that at another time a prohibition was granted, and conſultation thereupon, therefore he {hall noc 
now have another prohibition, It was ſhewn kat the conſultation tung not upon the ſubſtance of the pro- 
tnbition, but becauſe he did not prove by two witnelles the ſuggeſtion within the 6 months, and it was 
thereupon demutred. It was refolved, that the conſultation being granted, for not proving the 
ſuggettion by two witneſſes, according to the Statute of 2 E. 6. and not upon the ſubſtance of the 
ſuggeſtion for want of its verity, or tor the inſufficiency thereof, it is not within the Statute of 


$9 E. 3. Cap. 4. For that is tended where confultation is granted upon the ſubſtance of the 
| F 3 ſuggeſtion 
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57 Prohibition. 


ſuggeſtion being proved to be inſufficient in verdict, or nonſuit after evidence, and not where it 
is granted for the inſuſficiency of the form of the ſuggeſtion, or in the proceeding thereupon ; 
wheretore it was adjudged for the plaintiff; eſpecially as this caſe is, tor that it is a collateral caute 
out of the ſuggeſtion, and no cauſe of conſultation at the time of the ſtatute made. Cro. C. 2c8, 
209. pl. 3. Hill. 6 Car. B. R. Stroud v. Hoikins. — Jo. 231. pl. 3. S. C. accordingly, and that 
the detendant, notwithſtanding his plea in bar of the prohibitton, may plead in chief to the 
matter of the ſuggeſtion, and if he will dilpute it, then he ſhall have ſeveral conſultations upon 
the ſaid libel, - | 

A motion was made for a prohibition to a ſuit for tithe lamb, upon fuggeſtion of a modus tc 
pay 24 a lamb tor lambs talling in the plainuft's farm in the pariſh. It was objctted, that a 
prohibition was granted betore to ſtop this tuit upon a ſuggeſtion; which was tried and found tor 
the plaintiff, and a conſultation granted; but it was an{wered, that that ſuggeſtion was for every 
lamb which tell in the pariſh, whe eas this is only for lambs falling in a pariicular farm, and (9 
not within this ſtatute, But the Court inclincd againit a prohibition, by rcaſon of the ſaid ſtatute, 
2 Vent. 47. Trin. 1 W. & M. C. B. Anon, 


Upon a mo- 3. If a conſultation be once granted, the party ſhall never 
3 — have another prohibition in the ſame cauſe. Le. 130. pl. 177. 
Trin. 30 Eliz. B. R. in the cafe of Stranſham v. Medcalf, ſays 


bibinon 
granted ae it was ſo holden in the cafe of Hoſkins v. Jones. 


the Spiritu ; 
Court upon a libel for tithes, the Court took this rule; when a conſultation is lawfully granted, 


there a new prohibition ſhall not be granted upon the ſame libel; and yet they qualificd ti:2t 
with this drference, that when a conſultation is granted upon any fault of the prohibition in form by 
m ſpriſion of the clerk, or by miſ-pleading of any ſtatute, or ſuch like, there a new provmibition 
may be granted upon the {ame libel ; but it conſultation be granted upon the r1ght of the thing i; 


auction, there a new prohibition ſhall not be granted upon the fame libel. 2 Brownl. 24. 


Paſch. 7 Jac. Anon. 


ed. Cited Palm. 418. in the Cafe of Bowry v. Willingford, as Mich. 21 Jac, Davy v. Cocks. — 


S. C. cited Lat. 7. by name of Davis's Cafſe.—S. C. cited Lat. 75. by name of Cockeril v. Davis. 
— 8. P. The granting the conſultation for want of proving a modus ſuggeſted, being only coll 
teral, and not granted upon the right. 2 Keb. 719. Mich. 22 Car. 2. B. R. in the Cale of Briz;- i 
ham v. Robſon. But Comb. 63. Mich. 3 Jac. 2. B. R. Anon. Holloway J. ſaid, that after a con- 
ſultation awarded for not proving hrs ſuggeſtion, &c. the party ſhall be tor ever barrcd from havin; 


another prohibition on the ſame libel. 


4. A prohibition was granted to a ſuit for tithes upon a /;- 

geſtion of the lands being barren and newly improved; hereupon 2 il 

trial is had on a declaration on the prohibition, and a verdict for 

the parſon, that the lands were not- barren, and thereupon 1s 2 ; J 
conſultation, and he proceeding there gets a ſentence, from thence ji 

| there is an appeal to the Arches, and there they enter an alleg:- i 
b tion that the land is barren, and the Court there is proceeding to 
repeal the ſentence, becauſe barren land, though contrary to 

the verdict at law; and upon all this matter the Court grants 2 

' prohibition quoad the * of barren land. 2 Show. 195, 


pl. 195. Paſch. 34 Car. 2. B. R. Owen's Caſe. 


(O. a. 2) Contempts to Prohibitions. Puniſhel“ 


How, and Where. And Pleadings. 


caſe this 
lea wasdiſ- RI . , | 
Pea wasdiſe probibition of the king, and counted that he delivered the prohib. 


allowed for , : 4 . a ; 
the reaſon tion in preſence of certain perſons ; Mowbray ſaid * he has fue 


ves here no plea contrary to the prohibition of the king, priſt. 7 3 
11s , 


3 


[ 8 7 Where the plaintiff in prohibition failrd in He proof, and thereupon a conſultation BY 
5 was awarded, afterwards upon ea in another court a new prohibition was award BY 


* In ſuch a2 1. ATTACHMENT upon a prohibition was ſued, inaſmuch a . 
the defendant ſued in Curia Cleri of lay-fee contrary ts Wo 


Prohibition. 58 


ſaid, you ſhall not have ſuch plea z for if no prohibition was de- by To 
4 „nic 
livered to you, and you had ſued there of fee, you had com- 1 


mitted a contempt ; for the ſtatute is a prohibition in itſelf, and gant faid, 
the i//ue was taken that he had not ſued any plea of lay-fee in the "at he did 


1 . not fue 1n 
Spiritual Court, priſi; and the others e contra. Br. Attachment Spa u 


ſur Prohibition, pl. 9. cites 21 E. 3. 29. Court of 
Lay Fee be- 


fore, nor efter, the prohibition, Priſt, aud the others e contra. Br, Attaint, pl. 14. Citcs 21 E. 3. 38. 


12 
* 
+ 8 2. Attachment upon a prohibition lies in the county where the 
Y 4 ſummons to appear in the Spiritual Court was made, though the plea 
N and the excommunication, Which is a grief, was in ancther county. 
FE Br. Attachment ſur Prohibition, pl. 3. cites 44 E. 3. 32. 
er * 3. Attachment upon a prohibition, becauſe the defendant held 
7.9 lea of great trees after prohibition delivered to him, and he ſaid that 
ys he held plea de filva cadua by reaſon of a conſultation 19 him directed 
3 after the prohibition, abſque hoc that he held plea of other than de filva 
d. cædua; and no plea, for he ought to traverſe ab/q::e Face, that he 
2: held plea of great trees ; for per Belk. ſilva cædua is all that which 
by Bil is fit to be cut and will grow again, and every tree cut will 
_ grow again if it be kept from beaſts, ſo that by this word filva 
1. cxdua * prieſts ſue for, or claim tithes as well of great trees as » Orig. is 
3 of ſmall, and it was never ſeen that tithes thould be demanded (Pritt-s pure 


of great trees, nor of timber, by which he ought to traverſe that 4%) 
he did not hold plea of great trees, quod curia conceſſit. Br. 


Attachment ſur Prohibition, pl. 5. cites 50 E. 3. 19. [# 
5. The Prior of E. brought attachment upon a prohibition pr. Quin- |; 
againſt the collectors of tenths and fifteenths, and counted that zime, pl. 2. is 
he delivered to them a prohibition in the preſence of certain e 8. C. 1 
ty P : * —Br. Im- 1 
perſons, Shut they ſhould not d:/?rain for certain rents iſſuing cut of priſonment, . 
certain tenements held of * him in London; and notwithſtanding this pl. 12. cites 1 
they had taken certain ſums of rents of certain of the tenants of 2 i 59 ] 11 


the prior for tenths aforeſaid tortioufly, &c. They juſtified for 
tithes ariſing out of the lands of the religious, purchafed after 
21 E. 1. becauſe the ward in London, in which the tencments 
lay, was not {ufficient of goods, they took the rent of the tenants, 
becauſe the day of payment was come, and becaute the tenants ; 
had paid the fifteenth for their goods, therefore per Cur. the | +4 
prior ſhall not pay tenth for the tame tenements, and therefore | 
the defendants were condemned, and the damages taxed to 104. 4 
and the collectors capiantur. Br. Attachment fur Prohibition, bo 
pl. 7. cites 7 H. 4. 33. | 5 
5. Attachment upon a prohibition, the writ was tenut placi- 
tum contra prohibitionem noſtrum, and did not count that prohibiticn 4 
was delivered io the defendant, by which the defendant demanded 
Judgment of the count for this default; and per Cur, he ought 
to count it, and yet it is not traverſable. Br. Attachment fur tal 
prohibition, pl. 1. cites 9 II 6 61, It; 
6. Prohibition iſſued 79 dali not to bold plea in action between | 
J. C. and W. D. and after attachment upon the fame, prohibition 41 
F 4 Was 10 


59 Prohibition. 
avas brought againſt the Bal, and the plaintiff, becauſe they pro- 
ceeded contrary to the prohibition of the king; and per Newton 


clearly the action doth not lie againſt both, becauſe the prohibi- 
ion was directed only to the bailitty fo that the plaintiff has not 


committed any contempt z but per Aſcue the ſtatute is a prohi- 


bition in itſelf, and ſo the action lies well again/} beth, grere inde; 
for the reaſon was that the bailiff held plea of 40s. which belong 
to the king's court, and it ſeems that there is not any ſtatute 
thereof, but only the common law; and it ſeems that the at- 
tachment is the original, and the prohibition and the refuung 
to obey it is the ground and cauſe of the action, but the attach- 
ment is the original and the action. Br, Attachment fur prohi- 
bition, pl. 11, cites 19 H. 6. 54. | 
Ard ibid, 7. A man ſhall have an aztachment upon a prohibition aga!2/7 
8 FREE 8 — N . 99 a a 
40. Lin the he judge, if he refuſe to receive the prohibition, and to admit Cf it. 
new notes F * B aa ti 
5 N. B. 40 (K) 
ſays, where there ſhall be an attachment againſt the judge and the party by a fcvera! pone per vad. 
See 33 E. 3. Brief 12. For the act of the judge is depending on the ſuit and act of the 1 arty 
and ſee there an attachment on a prohibition @7atn/? the plamtrff and the judge, wheve the protiete 
tion was directed on fo the juzge, and held by Newton not good; for the plaintiff in the ſuit there 
ſhall not aniwer to the contempt, but only to the treſpaſs; becauſe no prohibition was directed to 
him, and fo he cannot be joined in the action But Avſcouy contra, that the law 1s in itſelf 2 
Prohibition, and io there needs no mention of any prohibition, aud theretore the plaintiſf ſhall 
anſwer for the contempt, as in a premunire, &c. which Norton agreed, had the proiubition been 
directed to both of them, and yet this ſurmiſe is not traveriuble, 19 II. 6. 54. a. b. See accord- 
ingly of che matter of che prohibition chat it is not traverſable. 9 H. 6. 61. a. 21 E. 3. 29. a. 38. b. 


So wherea 8. If a parſon /itels fr tiber, and a prohibition is brought, 
51; 446.90 and he ltbels for tithes 2 another year, the it 7791 being determined, 


for all iata- an attachment ſhall be awarded. Per tot. Cur, Mo. 599. pl. 824. 
6:tants. and Mich. 37 & 38 Eliz. Sharrington v. Fleetwood, 
a frolibition | 
. one who is ſued, if the parſon ſues another upon the ſame title before the fi is d ber- 
mend, an attachment lies. Mo. 599. pl. 824. Mich 37 & 38 Elz. Sharington v. Fleetwood. 

he patſon of B. libelled for tithe milk of 8 kine depalturing in Bl, Acre in his pariſh; detend- 
ant preſcribed to pay 105. a year to the parton tor the tithes of that held, which plea being re- 
fuſed, a prohibition was granted, and an injunction againit the docs, dottors, proftors, &c. 
Afterwards the {zme parſon libelled again againit the fame pariſhioner for the {ame tithes, but 
there v as no dificreuc in the 2 libels, only that the Itter liel was for a lefi number of H than 
the firſt, whereupon the pariſhioner prayed an attachment, which the Court granted for other- 
wiſe a prohibition ſhould be granted to no purpoſe. Le. 111. pl. 151, Paſch. 30 Eliz. C. B. 


Staflord s Caſe. 


L 62 (P. a) Conſultation. In what Caſes it ſhall be 
Fol. 320. | granted, | 


82 — «7 4 

bee (Q a} [I. IF a prohibition be granted upon a gied ſuggeſtion, and the par- 

” wall; 44 ties go to iſſue upon the ſuggeſtion, and the iſſue is found 
againſt the plaintiff in the prohibition, yet if it appears to the Court 
upon the finding of the jury that there is gord diſcharge of tithes 1 
a modus decimandi, though the plaintiff has miſtaken his iſſue, no 
conſultation ſhall be granted; becauſe it appcars that they ought 
not to have juriſdiction thereof in the Spiritual Court. Hobart 
Reports, Caſe 259. Berry's Caſe.) | 


[2 4s 


Prohibition. = 


2. As if upon a prohibition the iſſue be whether all the land in _ 3 
ſuch a pariſh ounht to be diſcharged of tithes for a certain modus deci- ang 
mandi, aud the jury finds that all the land except certain acres | 
ought to be diſcharged 3 but not thoſe acres, &c. though the 4 
iflue be found againſt the plaintiff in the prohibition, yet no 14 
conſultation ſhall be granted for any of the land, but for 7he/e | 
acres, inaſmuch as it there appears that there is a good diſcharge, 
and real compolition for it. M. 15 Ja. B between Perry and 
Bawtry adjudged. Hobart's Reports, 259. Same [cafe] yet 
there, becauſe the ſuit was for tithes in kind out of the land ex- 
cepted only, the confultation was granted; for there the ſuit 
was well founded.) F 

[3- In a prohibition, if plaintiff declares that he ts ſciſed in fee of See Dilmes 4 
2 mſſuages and 2 mills, and that he and ali thoſe whoſe eflate he has, * 3 1 
c. have uſed to pay 205, to the parſon in lieu of all tithes iſſuing Notestheres 
out of thoſe 2 meſſuages and mills, and that he has erected de 11 
N03 2 new mills qwithin the ſaid 2 meſſuages, for which alſo he It 
ought to be diſcharged of payment of any tithes by the law, and q 
that defendant has ſued him in Court Chriſtian for tithes of the * 
4 mills; to which the defendant pleads for a conſultation, and 4 
traverſes the preſcription as to the 2 meſſuages and 2 ancient mills, 
upon which they are at iſſue, and as 7s the 2 new mills a demurrer 
zs joined, and after the plaintiff is nonjuited upon trial of the pre- 
ſcriplian. This determines the demurrer allo, and therefore a | 
conſultation ſhali be granted for the whole. Mich. 13 Car. 78 
B. R. between Goodavin and Smith, Per Curiam adjudged, This 
concerns Torrington Mills in the county of Devon.) | 

LJ. If the declaration in a prohibition be geod and the plea for a Mich. 16 
conſultation be inſufficient, and yet iſſue joined, and a ſpecial verdict 1 
found, by which the plaintiff has not any cauſe to have a pro— 
hibition, yet if this which is fo found be impertinent to the iſſue, \ i 
no conſultation ſhall be granted. Co. 11. Priddle and Napper 
15. adjudged.) | 

[5. After a prohibition, if the party will ſabmit himſelf to the It mould 
judgment of one who ſurmiſes that he has jrriſdifion ( where he has e | 
nat any ) yet no contultation ſhall be granted. 2 H. 4. 10.] _ — | 
colletor, Br, Conſultation, pl. 2, cites 2 H. 4. 9g,— Br. Juriſdiction, pl, 20. cites S. C. 


[6. If a man has a prohibition upon a libel fer. tithes of faggots, 
upon a ſuggeſtion, that they were made of great trees above 20 years | 
cf age; and in the ſuggeſtion the quantity of the faggots ig mffaken, | 
yet if it appears that he makes his ſuggeſtion according to the copy 
of the libel given to him by his proctor, no conſultation ſhall be 
granted; for by the Statute of 2 H. 5. he ought to have a true copy 

H the libel, M. 4 Ja. B. R. between Swwinnerton and Mann. Ad- | 
judged.) : | 

7. It was agreed in the parliament at Sarum, that conſultation L 61 J { 


| lies of /a cadua, notwithſtanding that they are renewed an- 
nually, Br. Conſultation,” pl. 11. cites the Regiſter, 
8, Conſultation after prohibition ſhall not be directed to the S P. Br. 
Spiritua 


- — —— —R 


| Conſultati- 


61 | Prohibition. 


en, pl. 7. Spiritual Court to hold plea in coſe of defamolions; for the cauſe 
_— belongs to the King's Court; by all the zulticcs. Dr. juritdice 
5 tion, pl. 96. cites the Regiſter. 

9. Citation was ſued in the Spiritual Court apainft o forme ole 
upon ſlander, and the libel proved 3 . aggh upon which 
the C:urt awarded 10 l. to the þ party fer his coſts, a; g fer the diſu- 
mation ; and after the jeme 25:8 _ and 3 the baron her exe- 
_ and died; afterwards eitatizn Was anainſ? the baring as exe- 

tor of his. fer, 40 ay the ſum to the party ; upon which pro- 
kibirign was fucd, and the Ither praved contultation; and by the 
opinion of the Court, becauſe the flander is ſpiritual, and they 
cannot award better recompence than money, and that the baron 
has proved the teſtament of the feme, therefore it was agreed, 
that as ſhe made him executor, a conſultation ſhall be granted. 
But feveral ſerjeants e contra, and that the Spiritual Court can- 
not award a ſum of money, and that the nander dies with the 
perſon, and all that depends upon it likewite, But  Broone my * 
it feems to E. um, that it is a deb t, and b 5 the death q £ the feme the 
bt fhall nt run upon the Barn; but i it ran by the probate of the 
teftument he has taken upon him to pay it in law Br. Conſultation, 
ol. 5. cites 12 H. 7. 22. 
A. if a man 10. It ſeems, that where the Spiritual "MA 15 prohibited 70 
1 * huld plea of a thing wheres the plea belongs to them, that in thoſe 
a ft cauſe Cales cor/ultation lier, Br. Conſultation, pl. 7. 


of ſpoli tation 
and the other farty ge: frofv6iton, the plaintiff ſhall have conſultation; for it is merely ſpiritual, 


and triable in the Sp: rizua! Cour Br. Cont. Fat! on, pl. g. cites 38 H. 6. 19. — But have 
Probtbition 15 granted of el mitters, for which ations lie at common late, a conſultation ſhall not be 
grained. Br. Contultat on, pl. 6 cites 32 E. 4. 20. 

Ihe juſticcs ſaid, tha; property 2 conſultation ought not to be granted, but in caſe wheve a man 
canto; r:cover at the common law in the king's courts. F. N. B. 53. Il, e SET not te of © 


ting which a man may recover in @ lay court. Br. Conſultation, pl. 7. 


When a __ tid 15 * duly granted, the Court Chriſtian 
May * Noto. Iſtunding the Party pu chaſe a now pr Hibib is 77¹ 
directed to them, if the libel be not 3 F. N. B. 45» 
(4) ſays, quod vide by the ſtatute of 50 E. 3. cap. 4. 

2% 8 for tithes againſt the defendant, farmer of the 
Fees F Frit-tender, in the county of Eilex; and ſurmi/eth, 
that from time whereof, &c. he had ved te pay 45. per annum, in 
diſcharge of all tithes ; and his pres WEre, that he uſed to pay 
45. 6d. per annum; and upon this varinnce, a conſultation was 
prayed ; ; and becauſe it appeared, that there were not any tithes 
due in kind to the parſon, as he hath ſued, but it is a modus 
decimandi, although not in ſuch manner 2s the plaintiff ſur- 
miſeth, the Court held, that the defendant ſhould not have 
conſultation ; for he had net any care for tithes of that land; and 
it was ruled accordingly. Cro, Eliz. 2 219. pl. 13. Paſch. 43 Eliz. 
in C. B. Beal v. Webb, cites 2 Eliz, Dy. 171. 

13. A prohibition was granted upon ſuggeſtion of a madut de- 
c:imandi, Afﬀterwards a tonſultation vas prayed, and granted, as 
ts :fferings; becauſe the modus, &c. docs not go to the perſonalty. 
Mar. 81, pl. 131. Patch. 16 Car. Anon. 14. It 


Prohibition. 


14. It is moved, that where a probibitian was 6 months ſince 
granted for ſtay of a ſuit in the Eccleſiaſtical Court at Hereford, 
upon ſurmiſe, that the lands are held in capite z whereas it appeared 
by letters patents thereof, that the lands were holden of Eaf? Greenwich ; 
therefore conſultation was granted, unleſs cauſe ſhewed, and the 
party to pay double c;/?s, according to the ſtatute whereby the pro- 
| — is granted. Cary's Rep. 113, 114. Wolfe v. Merrick 

ums. 


15. The Temperal Court may well try the regularity of a depri- 


vation, and if it is within their juriſdiction, we will admit the 
juſtice of their proceedings where they have authority. Per 
Holt Ch. J. Comb. 134. Trin. 1 W. & M. B. R. in the Caſe of 
Crawley v. Oldiſh. | 
16. A prohibition was granted upon ſuggeſtion of a cuſlom to pay 
no tithes for agiſtments of barren cattle; and in a declaration upon 
the prohibition, iſſue was joined upon the cam, and found for 
the plaintiff; and notwithſtanding, becauſe it was vid in law, a 
conſultation was awarded. Lord Raym. 2 Rep. 1162. cites it as 
adjudged, Hill. 8 W. 3. B. R. inthe Caſe of Dix v. Woodſon. 
17. If a prohibition be granted before ſentence, and not delivered till 
_ ſentence, the matter being of eccleſiaſtical conuſance, the 
ourt will grant a conſultation ; for it is a prohibition after ſen- 


tence, Comb. 4.48. Trin. 9 W. 3. B. R. Gibbons's Caſe. 


(Q. a) Conſultation. At what Time, and out of 
what Court, and How, 


and his clerk in, awhs after died, and anther in by the col- 
lation of the biſhop, and F. made ſpaliatian, by which the preſentee of 
the biſbop ſued ſpoliation in the Spiritual Court, and the other get pro- 
hibitten upon certain matter, and the ether get conſultation upon candi- 
tion that it ſhould nit impugn the preſentaticn of the Ling; by which 
conſultation the other was ouſted, and ſued in Chancery, ſuppaſing, that 
this conſultation wwas in defeaſance of the preſentation of the ting, and 
becauſe the preſentee of the king was in all his life, and the ſpo- 
liation does not go in defeatance thereof, nor any thing to the 
right of the king; and if any tort ſhall be, it is to the biſhop 
who made collation, and not to the king; therefore the defend- 
ant was diſmiſſed. Br. Conſultation, pl. 10. cites 43 E. 3. 
2. If a prohibition be granted by the Court of C. B. a con- 
ſultation may afterwards be granted out of C. B. if it ap- 


I, TY E impedit by the king, who recovered the preſentation, 


pears, that the matter is ſpiritual ; quod nota. Br. Prohibition, & 


pl. 6. cites 38 H. 6. 14. Per Moile J]. 

3- Libel againſt the Biſhop of L. for refuſing to admit the plain- 
tiff preſented to the church of P. The biſhop /ugge/ted for a prohi- 
bition, that there is no ſuch rectary 2with cure of fouls in the dioceſe, 
But it is only a perpetual vicarage. It was objected, that a conſult- 
ation ought not to be granted; for whether there be ſuch a 
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Br. Condi- 
tions, pl. 
236. cites 
S. C. 


Br, Conſul: 
tation, pl. 
3. cites 8. 


rectory 


62 


L693) 


S. P. Br. 
Appeal, pl 
180. cite 13 


Prohibition. 


rectory or not ſhall be tried here; but afterwards, by aſſent of 
the parties, a conſultation was granted quoad inſtitutionem of 
the plaintitt, but that they ſhould not proceed farther. Le. 181. 
pl. 255. Trin. 31 Eliz. B. R. Slugg v. the B thop of Llandatt. 

4. Prohibition for ſuing for z:1hes , faggos of Oak and elm, 
cautiouſly making his libel for faggots which were of beech and 
thorn ; the defendant praved a conſultation, ita quod che ſhould 
not meddle with the faggots of oak and elm; for ocherwiſe the 
party, that makes the faggots, may per cuulelum put in a iet of 
great awed into the faggots, and ſo prejudice the parton of all the 
tithes of the reſidue, But the Court taid, if it be ſo the party 
muft he au the ſpecial matter pro con ſultatione habenda, Hat the cak 
and elm are ſo intermixed that he cannot do otherwite, ard pray a 
conſultation as is that which was rn and beech, And ſo it was 
done in MoLyN's axD Dawets's Cast, where ſuch a ſpecial con- 
fultation was granted upon fuch ſpecial plea, but as it is, he can 
have no conſultation for any part, Cro. Eliz. 247. pl. 18. Mich. 
36 & 37 Eliz. in B. R. Buckhurſt v. Newnton. 

5. No conſultation can be granted ct of term, becauſe it 1s 
an award of Court, and is final, and cannot be granted by all 
the judges out of term, nor by any of them in term cut of Courts 
12 Rep. 41 Fuller's Caſe. 

6. A conſultation was granted guzad procurations demanded e- 
nerally; but if the plaintiff denied the quantum, then a prohi— 
bition. Raym. 360, Paſch. 32 Car. 2. B. R. Kirton v. Guilder, 


For more of Prohibition in General, See Courts, Wiſmes, 
Peculiars, and other Proper 'Titles. 


Property, 


(A) In what Perſons may be, or ſhall be ſaid to be, 


I. OTE, that the g22ds of an abbst belong to him during 
his life, and he has property in them, and may give 
or ſell them; but if he dies, the property of the goods not 
given or ſold are in the fuccefir, Br. Property, pl. 36. cites 
9 H. 6. 25. 

2. A fel;n can claim no property; contra of a treſpaſſor. Br. 
Appeal, pl. 84. cites 4 H. 7. 5. 


E. 4. 6,——. P. Br. Eſtray, pl. 1g. cites 46 E. 3. 16.— S. P. Br. Licctione, pl 8. cites 38 Afl, g. 


23. A man guilazubed and pardoned has property in goods. A greed 
per Cur, Owen 116. Mich. 29 & 30 Liz. Knowles v. Powell. 
2 4. Laecutor 


P2operty, 63 


4. Frecutir has no property in the goods which he has as S. P. Per 


5 : a 
executor. Per Williams J. 3 Bulſt. 6. Hill, 12 Jac. in caſe of H 154 
Waller v. Hanger. in 8. C. 8. 
| P. Per Heme 


ing Ch. J. Ibid. 11. in S. C.—S P. Per Doderidge J. Ibid. 18. in 3. C. 


5. A man may have a property, hug not in himſelf, as in the 
caſe of jeintenaumts, where it is not in one but in both. Arg. 
3 Mod. 97. Hill. 1 Jac. 2. B. R. in caſe of Upton v. Dawkin. 

6. If a man hires an horſe for a particular time to ride ſuch a Brownl. 
journey, he H a ſpecial property in the horſe during that time 2*7+ 5: C- 
again/ all men, even againſt Ve right owner, who cannot juſtify re 
the taking it during the time it was hired for, though upon a S. C. and P. 
pretence of the other's intending to cozen him of his horſe, or 

to ride him to any other place than was agreed upon. Cro J. 

236. pl. 7. IIill. 7 Jac. B. R. Lee v. Atkinſon and Brooks 

7. Whatever an apprentice gets belongs to his maſter, and whe- 
ther legally apprentice or not, is no ways material; for it is 
enough if he beſo de facto, 1 Salk. 68. Trin. 2 Ann. Barber v. 

Dennis. 


(B.) In what Th:ngs it may be. 


L. P ROPERTY may be of // in a piſchory, and therefore in 
(-efpals quare pr/cem pijcarie od valehtiam, &c. cepit, the 

plainti!? ſhall recover damages by this word valentiam. Br. Pro- 
perty, pl. 18. cites the Regiſter, fol. 95. 

2. 'Freipals was brought of J. N. ſcatum priſenarium ſuum quem 
ive cepit & de quo habere debuiſſet 100. pro vita ſua ſalvanda, 
cc. cepit, &c. Brooke lays, and ſo it {cems, that a man has pro- 1 
perty in a priſoner, Br. Property, pl. 18. cites the Regitter, 
tol. 102, | 

A man has property in his d:g, Br. Property, pl. 49. cites S. P. Br. 


the Regiſter, fol. 109. 1 
PI. 44+ cites 


12 H. 8. 4.-—S. P. Cro. E. 125. pl. 6. Hill. 31 Eliz. B. R. Ireland v. Higgins. —As of a H 
hound or matt,. 7 Rep. 18. cites 12 H. 8. 3. 18 H. 8. 2.—Cro. E. 126. pl. 6. Arg. cites 23 Eliz. 
that J. S. brought ticfpals for taking a bloodhound, and found for him, and he recovered 101. 
damages. 

4. A man who has a warren has no property in the hares, and Br. Brief, 
yet he {hall have them by reaſon of the warren z and his writ 2 9 
of treſpaſs of mille lepores was held good without ſuos. Br. 
Property, pl. 4. cites 3 H. 6. 55, 

5. When /uvages are out of the fore/t, none has property in them. 

Br. Cuſtoms, pl. 64. cites 7 H. 6. 36. Per Newton. 

6. As long as harwks, + herns, Þ deer, || comes, &c. are in my * Treſpaſs 
foil or land, or in my warren or park, I thall have an action of brought 
ſpaſs of the taking of them, therefore I hav in them ume ue 
tre! pats or the taking or tem, therefore 1 have property in them armis tres 
as it ſeems, and per Newton, it ſhall fay damas ſuas. Br, Pro- fullos eſper= 
perty, pl. 16. cites 22 H. 6. 59. torun ſuo- 


rum - tit, 


&c. che, &c apud, &c. and ſo {ce that he has property when they are in his own land, as it. 


ſcems,. 


—— 2 — — 


— — — — — — 


6 at nat alt we. es owe 
a Q * 
= . 3 4 . 
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ſeems. Br. Property, pl. 18. cites the Regiſter, fol. 193. -A man has property in young hawks, and 
in their nes, Br. Property, pl. 28. cites 10 E. 4. 14.— Br. Property, pl. zo. cites 16 E. 4. 3. 

+S. P. And Brooke ſays it appears there, that thoſe which are in , and of eggs of wi 
bird: in nefts, the owner of the {oil has property, as of hawks, &c. Br. Property, pl. 48. cites 
14 H. 8. 1. 

t Treſpaſs does not lie quod d2m2m ſuam cebit; for he has not property; contra if it be damam 
ſuam domitam cepit ; for in tame deer the owner has property; note the diverſity; for in bees, 
fowls, or %, as are /2cage, there is no property, unleſs ratione feli. Br. Property, pl. 37. cites 
43 E. 3. 24.—No property is of deer in a park, unleſs they are tame and reclaimed. 3 Lev. 227. 
Trin. 1 Jac. C. B. Mallock v. Eaſtly. | 

Treſpaſs was brought quare, &c. ducentos uniculos ſuos pretii, &c. apud D. cepit, &c. and alſo 
note this word pretii, &c. pretends that the plaintitt ouglit to recover damages, and fo property. 
Br. Property, pl. 18. cites the Regiſter, fol. gg. 102. 

Deer in a p2:%k, or cones in a warten, as long as they continue in the park or warren, the owner 
has a ſpecial property in: am:; otherwiſe he has not, unleſs they are domeli::cx, Cro. Car. 534. 
Trin. 15 Car. Cafe of Cad v. Giccumll, 8, P. per Houghton J. 2 Roll. R. 32, —See ) 
pl. 2. in the Notes. Sutton v. Moody. 


Treſpaſs was 7. Treſpaſs of taking 301, the defendant intitled himſelf as to an 
—— . Mering, by reaſon that he is parſon of D. by which he took it 
160“. de de- 25 offering, and delivered it to N. to keep to his ule, and he de- 
raise, livered it to the plaintig, and the defendant took it, judgment, 
“ ccc. And fo it ſeems here that it is admitted that a man may 


PuYMmeralts a 
cepit, &c. have property in maney out of any purſe, bag, or cheſt ; and he gave 


Br. Proper- colour as above, and juſtified the retaking, quod mirum; for 


8 one penny cannot be known from another. Br. Property, pl. 7. 
Regiſter, Cites 34 H. 6. 10. 

fol. 95 · ; 

So it feems 8. If a man takes my ſou with pig, and after ſhe furrotus 5 pigs, 
be, I ſhall have replevin of the ſow and pigs, and ſhall recover da- 


wans 
3 after mages for both, quod nota; and yet they ere net in &/e quoad 


the taking mundum before they were farrowed. Br, Property, pl. 29. 
produce Z, Cites 12 E. 4. 5. 


be a4 mare | 
with foal, a cow wit i calf, &c, But quare if it was not h with yourg at the time of the tabing. Ibid. 


9. There is no property in pige:ns. See Br. Property, pl. 30. 
Cites 16 E. 4. 7. 
And ther- 16. A man may have property in hounds, * hawks, apes, thruſhec, 


” * { 65 . . . bd 
e e bels popinjays, &c. which are fer æ naturæ, if they are made tame. Br. 


firiking and Property, pl. 44. cites 12 H. 8. 4. 


killing this | 
bv; though trover and converſion lies not but of a hawk reclaimed, which may be known 
by her varvels, bells, or by ſome other mark, whereby notice can be taken of her owner. Cio. 


C. 18. pl. 11. Mich. 1 Car, C. B. Vincent v. Leſney. 


JL. 65 J 11. A man may have a property in a ferret. Arg. Cro. E. 
126. pl. 6. Hill. 31 Eliz. B. R. in the caſe of Ireland v. Higgins, 


cites 2 E. 2. Avowry. 
The pro- 12. Abſolute property, cannot be in any thing but what is 
Pt. 2 demite nature. Qualifiedsr ps/ſeſiry may be of things fere nature ; 


comes, &. 1s 


rente fer but then it is after they are tamed, and ſo long as they remain 
Ferdl tame, or in poileflion; but there is no property in ſavage beaſts 


Crt cy! 3 a . . 8 * © * . a 
Which a man has ratine privilegit, as deer, &c. in park or warren, 
me der &c. 7 Rep. 17. b. Trin. 34 Eliz. in the caſe of Swans. 


theres an 


a ate property; per Hutton J. Het 55, Mich. 3 Car. C. B. Liclaad v, Higgins. | 
(C) Devyfed 


P2operty, 65 
(C) Deveſed or Preſerved, by what, and when. 


* \ HERE a man enters into an:ther”s franktenement, and cuts 

trees, aud makes them timber, yet the property is in the 
owner of the foil till they be carried away; per Priſot, quod 
nota z and yet the cutting and carrying away immediately] is 
not felony, as adjudged elſewhere, and therefore it ſeems that 
the property was never in the owner ot the foil as a chattel. Br. 
Property, pl. 8. cites 35 II. 6. 2. 

2, If a man % bis goods, and J. S. finds them, and after ſells 
them to the firſt owner in market overt for certain meney, quzre if 
the vendor be barred in action of debt for the money or not; 
for the ſale ſeems to be void; becauſe the property was never 
out of the owner, -Br, Property, pl. 27. Cites 7 E. 4. 15. 

3. In tre b. ils, the deſendait ſaid, that the place is 10 acres, 
evhich was the franttenement of S. and he has his ſervant, and by his 
command entered, and S. ted the beaſts — feaſant, and delivered 
them to the defendant to put ther in pound, &c. which he did, &c. 
and it was held a good plea ; ; for l {ih taking the property is net 
eut of the plaintiff ; for if it was then the plaintiff could not have 
treſpaſs againſt the ſecond treſpaſſor. Br. Treſpaſs pl. 329. 

CItCS 12 E. 4. 10. 

4. The property of a c attached is not out of the owner till 
he makes default at the day. Br. Property, pl, 24. cites 9 H. 

7. 0. 

5. If a man «vaires bis onon poods without having done any] Theproper- 
efferice, aid Sn that he avill not have them any Enger, this is no 1 . 
torfeiture, and he may retake them at his pleaſure. Br. For- 4 5 
feiture de Terres, pl. 112. cites Dot. and Stud. lib. 2 cap. 29. ſrrvediothe 


| owner by 
fol. 1 1 his freſh ſuit 
of the felons. 2 Le. 192. pl. 242. Trin. 28 Elie. C. B. Rook v. Dennis. 


6. If a forefter fellows a buck, which is chaſed! cut of the Park or 
fore/t, although he that hunts him kills him in his own ground, 
yet the foreſter or keeper may enter into his ground and re- 
take the deer, by reaſon of the property and poffeſſion which 
he hath in it by t he purſuit. Arg. Godb. 123. pl. 144. cites 
12 H. 8. 


7. If I Hase certain ſbecp for 2 years, now upon that leaſe ſome- Teaſe of hte 
what remains in me, but that cannot properly be ſaid a property, e, L tice 


is to leave 
but rather a peſlility of a property which cannot be granted over; b many at 


per Windham J. Le. 43. Mich. 28 & 29 Eliz. C. B. in the the end of 
cate of Wood v. Foſter. cites 11 H. 4. 177, 17. . 

a e pro- 
pertv of the leſſor is no longer than the fame cattle live, and the property of thoſe that ſucceed is 
*in the leflee; but it is otherwiſe of A4 4d See tor there, it any thing is added for mending or 
repairing, &c, the leffor, at the end of the term, ſhall-have the additions; for of them he bath 
always the property, and they are annexcd to the principal, Godb. 113. pl. 135. Mich. 28 & 
29 Eliz. C. B. Wood v. Alh.—Ow. 139. S. C. 


If goods are taken by a ereſpaſer, = if the party from * 66 
whom _ 
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whom they were taken, be attainted of felony, he ſhall forfeit 
them; for the right and property remarns n, the owner, and the 
law ſhall aJjudge them in him witil be mates His election to the 
contrary by bringing a writ of treſpaſs. Cro. L. 824. Paſch. 
43. Eliz. C. B. in the cafe of Biſhop v. Lady Montague. 

9. It a man bring 7re/paſs for taking his horſe, and is barred in 
that action, yet if he Le ts hell bor/e indo bis pfefian, the defendant 
in the treipaſs can have no remedy, becauic notwithſtanding 


ſuch recovery the property is ſtill in the plaintitt, 2 Mod. 319. 
Trin. 30 Car, 2. B. R. in the cafe of Put v. Roſter, al. Raw. 


JI 
ſterne. 
After a c- 10. If condemnation be of goods by the court, and they are 
12 wn proclaimed as forfeited, the property is altered. Raym, 336, 
the proper- 3 31 Car. 2. in Scacc. Eikens v. Smith. 
tv is dj 


out of the arty: Carth. 327. Trin. 6 W. & M. in Scacc, Martin v. Wilsford. 


11. After aſſignment by commiſſioners of bankrupts the bankrupts 
property ceaſes. Vent. 53. Hill. 21 & 22 Car. 2. in caſe of 
Willbraham v. Snow. 8. P. And not before. 1 Salk. 108. 
Paſch. 1 W. & M. B. R. Cary v. Criſp. Dee x Pickens 

12. In trover the plaintiff made title under a aui made in 1689, 
' by wuhbich the teftatir deviſed to her all his perſonal fate; ſhe pro- 
duced the probate z the defendant produced a deed 5 f gif? made by 
che teſtator in 1650, habendum 79 truſtees for the uſe of his chil 
dren; the plaintiff admitted the deed of gift to be made of the 
ſame goods as in the will, but inſiſted that it was not good 
againſt creditors z that a Judgment was had arainft the teftater 7 
years efter the deed of gt that by virtue of a e Teſtatum Fieri 
Facias, the garde were taken in execution and ſclil by the ſheriff in 
1657 for 85007. It was proved that the FH], ſlexwward paid 
the money, and redeemed the goods, and that the 7/e/fator gave 
him bond for the money, which he afterwards pœid him, and the 
bond was cancelled ; ſo that by this means he had gained a new pro- 
perty. A copy of the Teſtatum Fi. Fa. was produced, and the 
bill of ſale by the ſheriff, and the bond cancelled ; and there- 
upon the plaintiff, to whom the goods were deviſed, had a ver- 
_ 4 Mod. 5 1. Mich. 3 W. & M. B. R. Lady Winchelſca 

v. Lady Maidſtone. 


(D) Property Gained, Altered, or T1 ransferred by 


what Act, &c. 
So if an A PRIOR tak a man's ſon, and put a ſuit of neu cloaths upon 


adultercr him. The father took away his ſon, and the prior 
„ brought treſpaſs for the cloaths ; but adjudged he ſhould be 


man's -4 e, 


the huſband barred, becauſe he had annexed it to his body. Arg. Mo, 214. 


maptagehis pl. 354. Mich. 27 & 28 Eliz. in the Viſcounteſs of Bindon's Caſe, | 


Mic 24 


dees 12 H. 4. 
But in both cates, if the ſon and the wife had two ſuits of apparel, one upon their body and another 


ust 


queſti 0 


in do ce 


is for t 
Vo 
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Ait ia their chamber, neither the father nor the huſband can take the ſpare uit ; for the lato which 
tel rates neceſſity, does nat twlerate exceſs, Ibid, Arg.—-S, P. But putting a winding-ſheet on 4 
dead body, gives no property to the dead body, but the property remains in the firit owner ; for 2 
dead body is not capable of property, and a man cinnôt relinquiſh the property he has in goods, 
wrle/s they are red in another. 12 Rep. 112. Mich. 11 Jac.* Haynes's Calc. 


* 2. If A. licences B. to ſoau As land, and B. ſows it, yet A. the ifa man 
owner of the land ſhall reap it. Hob. 35. cites 21 H. 6. 37. for 7» «pon 


. . P , 

it is no leaſe. N 
foros it, it is his corn till he that hath right re- enterg. Vent. 221, 222. Trin. 24 Car. 2. B. R. in 
Caſe of Perrot v. Bridges. — 3 Keb. 61. S. C. by name oi Peal v. Bridges, 


3. Note, that any man may ſeiſe ſuch goods as enemies of the king 2 he ws 
takes a 


bring into Englant, and retain them to their proper uſe. Br reeds Fl 
Fortciture de Terres, pl. 57. cites 7 E. 4. 14. ; Tate 

p | : of th king 
which were before taken from on Engliſiman, ſhall have it as a thing gained in battle, and not the 
king, the admiral, nor the party to whom the property was before, becauſe the party did ot 
come freſhly the ſame Gay it was taken from him. and before fun-fet, and cla'ra uu. Br. For- 
feiture de Terres, pl. 57. cites 7 E. 4. 14. per Vaviſour, who ſaid it was adjudged in the time of 
the ſame king. -- Br, Chattles, pl. 22. cites S. C.— Br. Property, pl. 38. cites S. C. 

It a ſhip be taken by letters of mart, and be not brought infra profidia of that king, by whoſe 
Sub)e Fs it was taken, it is no lawful prize, and the property not altered, and a fale being made in 
ſuch caſe is void Agrecd per Cur. {Reeve J. being abſent) and this was ſaid by the proctor of 
the owner to be the law of the admitalty. Mar. 110, 111. pl. 88. Irin. 17 Car. Anon. 

Motion was for a trial at Bar in trover for goods of 4oo!. value taken by a Spanith caper, and 
brought into Plymouth, and from thence ſhipped away without condemnation, becauſe though 
Br. Property 28, favs the property is altered by the enemy's poſſeſſion above 24 hours, which is 
good when they are brought into fate port of an enemy's country, yet the conſtant apinion of the 
civilians, and the practice at Guildhall in the Dutch war is, that if ſuch gooas be brought 11s a 
neutral port, or, as theſe were, into a friend's, the propert) is not altered till condemnat on. ava th: te 
goods were taken from a Frenchman in league with us, which 1s Eronger; and this being meter 
of evidence, though the defendant was only a factor in England, could not condemn the goods; 
dut the comdemnation was in Holland whither they were ſhipped, yet the trial at Bar was grant» 
ed. 3 Keb. 397. Mich, 26 Car. 2. B R. Verdale v. Marten. 

If goods are taken by an enemy, and retaken by an Engliſhman, the property is altered ; other- 
wiſe of prrates, Vent. 174. Mich, 23 Car. 2. B. R. in Caſc of Radrey and Delbow v. Eglesfield 


and Whitall. 


4. If a man buys 20 quarters of malt, which is nat put into 
ſacks, nor ſevered Cm the other malt, the property is not altered; 
but if it was in ſacks, or otherwiſe ſevered from the other malt, the 
Property is altered, Keilw. 77. pl. 25. 

5. A. ſells trees to be cut at Michaelmas next, and before Michael- 
mas hawks breed in them, A. ſhall have the hawks; by which it 
appears the property is not altered. Per Warburton J. Arg. 
2 Brownl. 197 Trin. 10 Jac. in caſe of Rowles v. Maton, cites 
29 Aſſ. 29. | 

6. If A. B. a merchant, cuſtoms certain wares in the name of W. In action 
S. this does not prove the property of them to be in W. S. for brooght IN 
it is uſual that merchants may cuſtom wares in another's name, — Was, 
and well; for the intent of the ſtatute is, that the king ſhall viz. Harvey 


not be deceived, but paid his cuſtom. Br. Property, pl. 46. 2 __ 
cites 2 H. 7. 15. fail, a6 
conſigned 


them to the plaintiff by a bill of loading, but the goods by the invoices appeared to be H.'s. The 

ueſtion was, who thould bring the action, whether H. or the plaintiff ? The Court held, that the 
invoice⸗ ſignify nothing, but the conſignment in a bill of loading gives the 7 except where it 
is for the account of another ; ſo that it a bill of loading be made to A. A. hath thereby an onet- 


Vor. XVIII. | G ip 
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ſhip to maintain an action; but if it be to A. for the account of B. then A. is only B. % faftor, 
and B. hath the ownerſhip, and mult bring the action; fo that in this caſe the action is well 
brought by the plainutt, 12 Mod. 156. Mich, g W. g. Evans v. Martell,—g Salk. 290. S. C. 
S. P. But if the bill be ſpecial, te be delitered te d. to the uſe of B. there B. ougint to bring the 
action. Ld. Raym, Rep. 271. S. C. 


7. Property may be changed without offence in the owner, as 
by wreck, waif, tray, deodand, ſale in market overt, and the like, 


Br. Property, pl. 48. cites 14 H. 8. 1. and Doct. & Stud. lib. 


2. Cap. 51. | | 
Nov. 72. 8. Money delivered to be redelivered cannot be known, and 
S. C. by therefore the property is altered, and det lies for it; but if 


name of | R f 
Britton v. Portugal or other money which may be known, be delivered to 


Barnett. — be redelivered, delinue hes, Ow, 85. Mich. 41 & 42 Eliz. Bret- 


M R N te . * 

Money deli- ton v. Barnett. 

vered to 4 

man to buy cattle, or to merchangize with, though the money be /- aled up in a bag, vet the property 

of the money is in the batte, and the bailor cannot have action of the money, but only an ace 
count, though, he never buys or merchandizes. 3 Le. 38. Mich. 15 Eliz. in B. R. 


[ 68 ] Anon. If goods are deltcred to A. to the uſe of R. the property 1s in A. but if 


money be delivered to A. to pay B there the right of the money 15 in B. and he may bring en 


action of debt 2 Vent. 310. Paſch. 2 W. & M. in the Exchequer, in Calc of Cramlington v. Evans. 
skin. 265. Hill. 2 & 3 Jac. 2. S. P. in S. C. in B. R. by name of Evans v. Cramlington. 

The bare delivery of goods and chattles upon a confidence is not atruſt, but the property remains 
in cy que uſe, Arg. Show. 4. Paſch. 1 W. & M. in Caſe of CRN CTR. EvaNs, cites 
Suaw v. HoxEwood Yelv, 23. and H&R RIS v. Bzaver 2 Cro. 678. And where goods or 
moncy, or other perlonal things are delivered to another, they give no property unlels it be to his 
uſe. So if it be expreſsly to the uſe of the deliverer, or a lirazger, Citcs D. 28, 21. 


= if A. and 9. Where a tender is of a thing which the party ought to have 
. aTzree on — 5 3 y 
8 by the tender, the property is changed Per Doderidge J. 


goods, 4, Godb. 330. Trin. 21 Jac, B. R. incaſe of Wiſeman v. Denham, 


prom!ſ:s de- PROS, 
lirer on payment of the money, B. tenders the money, the property is altercd. Per Holt Ch. J. 


Cemb. 381. Trin. 8 W. 3. Anon, 


10. Gift to à ſpecial intent, as a preſent of a jewel, &c. to a 
lady in courtſhip, does not alter the property. 2 Mod. 141. 
Mich. 28 Car. 2. C. B. in cafe of Beaumont w.. 

11. A. having a bill remitted to him from beyond ſea for a 
particular purpoſe, recerves part of the maney, and takes a nate fer the 
remainder, payable to himſelf or bearer, and falling ill, gives the 
note to B. with orders to receive the money, and apply it to the 
uſe it was deſigned, and then dies; B. receives the money, and 
applies it accordingly; the adminiſtrator of A. brings trover, 
and recovers, B. ſues here for relief, and per North K. is re- 
lieved. Vern. R. 264, Mich. 1684 Merret v. Eaſtwick. 

12 Mod.6g. 12. Property of money flated at gaming, is altered by the caſt 
S.C.— of a dye; otherwiſe if not ſtaked in the one caſe it is executory, 
228. 8. C. in the other it is executed. Per Holt Ch. ] Cumb. 303. Mich. 
Per Holt 6 W. & M. B. R. in caſe of Walker v. Walker. 


Ch. J. 5 1 
Sf | 19. in S. C.—S. P. by Manwood. 2 Le. 154. pl. 187, Mich, 20 Eliz. C. B. in Caſe of 
Welt v. Stowel. 


r2dod. 95. 13+ Bringing an aGton for gods feind by c of porkiamen, 


A. 


at, 


A's tickets to B. for his own. A. may maintain trover againſt 119. KK 
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veſts a property in the plaintiff, 1 Salk, 223. Paſch. 8 W. 3. 3.5. C.— 
6 


B. R. Roberts v. Wetherall. 8 os 


Comb. 261. S.C. 
14. Blark indorſement on a bill of exchange, payable to indorſer, S. P. _ 

or order, does not actually transfer property without ſome 130. 2 

further act. 1 Salk, 126. Paſch. 10 W. 3. B. R. Clark v. Lucas v. 

Pigot. | | Haynes. 
15. In trover the caſe was this; the E:ng's orders were iſſued 

upon diſbanding of the army, that each trooper fhould retain his 

horſe, and this was againſt a captain, who, in breach of the 

{ſaid order, had taken the trooper's horſe; and held that trover 

lay for the trooper in this caſe z for though before the property 

was in the king, yet by the order it was veſted in the trooper, 

he having the poſſcilion at that time. 12 Mod. 311. Mich. 11 

W. 3. 5, k Avon, - © 
16. Son employed his father to buy a frame for him; father a- 

grees for it in his ctun name, and pays part of the money down, 

and gave a note for the reſt; by the payment of the money and 

giving the note, the property of the frame was immediately veſted 

in the father; and though the % of ſale, which was nat made 

tilt a month after, vas made to the fin, the property which was 

already altered and veſted in the father, could not be thereby 

deveſted and lodged in the ſon; but if the bill of ſale had been 

made to the ſon at the time of ſale, it would have veſted the 

property in the ſon. And an earneſt does not alter the property, 

but. only binds the bargain, and property remains in vendor till 69 J 

payment of the money or delivery of the goods, Per Holt Ch. 

J. 12 Mod. 344. Mich. 11 W. 3. B. R. Anon. 
17. A goldſmith has /:ttery tictet of A. and B. and delivers Holt? Rep, 


B. This was no change of the property, or any conſideration 
for though the goldſmith had power from the owner to receive 
money for the tickets, yet he had no power to exchange them for 


other tickets. Per Holt. 1 Salk, 283. Hill. 12 W. 3. B. R. 


Ford v. Hopkins. 


18. A. by articles agrees to pay B. 35 1. for every 100 flacks of Pr on 1 
word lying in ſuch an wood, and ſo for as many more as ſhould be name of | 
felled to Michaelmas following. Agreed per Cur, That ſo much Ixcrzpox 
a hundred by retail was the ſame thing; and that here either 2 * 
party may tell them out, and that if he that told them had does not 
told them wrong, then the other might ſhew that, and join appear. 1 
iſſue upon it; and that the property of every 100 that was cut | 
at the time of the agreement did veſt in the plaintiff, and fo of 
the reſt as they are cut down, Parr. 88. Mich. 1 Ann. B. R. 


Grips v. Ingledew. 


G 2 (E) Property 
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(E) Property Given, Altered, or Transferred ; 
By what Act. Fraud, &c. 


Ariifa 1. HOUGH a trefpattor gains property by the taking of goods, 


m 3 f vz. bis tithe barley, aud carrying it rom one vill to another, 
„gc, Yet the owner may affirm the property to remain in him and 


carries them To where the taking was of a horſe damage fraſunt in hrs bariey, and 


into 6 ans He bock his horſe and the barley again; for where treſpaſs is done of 


after into C. 3 1 8 — ie 14x 

es have goods taken, the owner may ſue repleviny and this 2 ms pro- 
action of perty; or may bring action of trat, and this drm pro- 
2 in perty, and fo he has election. Quod nota, Er. 'Lretpals, pl. 

or C. . : 

For this af. 134. cites 19 H. 6. 65. 
fins my property till 1 bring my action. And a man mav Juſtify battery in defence of his goods. 
Per Newton, br. Treipais, pl. 134. Ciits 19 II. 6. bg. 


2. If a man takes my goods or money and Sers them 1 an 
image, in this caſe I am barred, as if the goods kad been fold in 
a fair or market overt and tolled ; 4% if they come again 79 the 
hands of the firſt treſpaſſer, I may re-take them. Per Moile & 
Choke, et non negatur, Br. Property, pl. 7. cites 34 H. 6, 10. 

3. If I bail gods to a man awho gives or is them to a ſiranger, 
aud the ſtranger tate them qwithaut delivery, T may have tre ſpaſs; 
for by the gift er ſale the property is ot changed, but by the taking. 
Per Fineux & Tremail juſtices, Br. 'Freipats, pl. 216. cites 21 
H. 7. 39. | 

S. P. Br, 4. Stealth alters not the property, as a 7rc/þoſ7 does. Fin. 


Coronr, pl. ; 
1-0. cites Law, 8v0. 210. 


34 H. 8.—Ir was ſaid by Littleton J. that the opinion of the juſtices was, that if a man Makes my 
goods fclonioufly, and another takes them from lim felon! wiv, I hail have appeal of the {ccona taking: 
for by the firit taking the property was not out of me; for a {clon can claim 30 property, Cont:a 
it is ſaid elſewhere of a treſpallor. Br. Appeal, pl. 100. Ciirs 12 L. 4. 6. 


S. P. A if F. In all cafes where a thing is taken tortionſly, and altered in 


4 . . me 6 . 
e form, if that which remains is the principal part of the ſubſtance, 


makes thereof then is not the notice of them bot, and ſo the property of them not 
4 robe, the altered. Mo. 20. pl. 67. Mich. 2 Eliz. Anon. 
owner may 
retake it; for the nature is not changed. Br. Property, pl. 23. cites 3 H. 7. 15.—5S. P. And ſo 
if he takes my cloak and makes it into a doublet, I may retake it. Mo. 20. pl. 67. Anon, — 80 
it a man takes my garment and embroiders it with filk, or gold, d&c. I may take my garment ; but 
if I take the ſaid ilk from you and with this face, or embruider my garment, you ſhall not take 
[ o my garment for your ſilk which 1s in it, but are put to your action for taking of the 
70 3 ſilk trom you. Agrecd by the juſtices, Poph. 38 Hill. 36 Eliz. Br. Anon. S. P. 
Mo. 20. pl. 67. Anon. Aud it a man takes my tree and ſqueres it into t1mber, yet I may retake 
it; for it may be known. Br. Property, pl. 23.— So of :10n made into a ber. Br. Property, pl- 
23.——50 in treſpaſs of taking ſhoves and boots, the defendant ſaid that he was poſſeſſed of three 
d ce, of leather and bailed them to IV. S. who gate to the plaintiff, who made thereof ſhnes and boots, 
and the defendant retook them, and the retaking good and lawful ; for the nature remains. Br. Pro- 
perty, pl. 23. cites 5 H. 7. 13.— Hut where grain is taken and made into malt, or money taken and 
made into 4 cup, of a cup ade into money, thoſe cannot be taken; for grain cannot be Anown one 
from another, nor one penny from another, Per Cur. Br. Property, pl. 23. — And if a man takes 
timber and mak's a houſe of it, this cannot be retaken ; for the nature is altered into franktenement, 
E- Property, pl. 2%. — S. P. Mo. 20. pl. 67, Anon. — 50 by ſome, it a man takes a white piece 
44 it ty be gilt, the owner cannot retake it, Br, Property, pl. 23. cites 5 H. 7. 13. 


6, If 


FI 


And iu S. C. Roll. Rep. 133. 
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6. If A. and B. are at play „ and A. inter mi 'ngles his money in B's s. C. Roll. 
Heap of money, B. ſhall now Abe all; for this is done by A. of Rep. 2.4% 


11111. ! » Jac, 
his own wrong, and as a trick with intent to deceive B. And coral; 


ſhould it be otherwiſe, B. would be a treſpaſler nolens volens, ly. Aud 
by taking his money again 3 ; and to avoid this i inconvenience the Co and 


Croke laid 
law is, that E. ſhall retain all. Cited by Coke Ch. J. 2 Bulſt. 


was lo ruled 


323, 324. in the caſe of WarD v. EyRE, to have been ſo ad- n . * 
judged in Sir Ricnax Db Marrix's Casr ; and the lize judgment, char 


tin's Caſe ; 
and for the ſame reaſons, was given in the principal cale. aud the Re- 


orter, by 
way of remark, ſays that he had heard Croke cite Martin's Caſe to be, that if a man == a har.de 
ful out ot my hcap, and puts it into his heap, that I may take a hangtul out of his heap back again; 
and that peradventure Coke and Croke intended this to be all one with the Cafe here, -- Roll. 45. 
Irin. 12 Jac. In Cic of Hill v. Hankes, Croke J. cited Martin's Cafe ad coding to what Roll 
mentions, and that it was Popham's opinion ; end that the whole Court then eeme > tO be ot the 
{arue opinion (it being of taking falt eut of the one's heap and flinging it into the ethers), And 
now Heughton and Doderidge ſcemed to be of the fame opinion as to the taking of corn in ke 
manner ; "but Coke doubted of it, and in a manner demed i; for he ſaid, that it one takes my 
goods, I cannot take his goods tor them. Cro. J. 366. 5, C. of Ward v. Ayre accord:ngly,—lf 
oue blends his money with wine, by rendering my property uncertain, he loks his own. Per Id. 
R. Wright, 2 Vern. 51b. Mich. 1905. in Calc of Fellows v. Muchell and Owe +, 


.So if A. will intermingle his corn with B's corn, B. may 8 P. in the 


take all for the ſame reaſon ; cited by Coke Ch. J. 3 Bulſt. 323. — 4 
As adjudged in the cate of Shordith v. Moore. Aye 


Cro, 
1 ;6b6.— 
S. P. by the Ch. J. S:d. 38. Paſch, 13 Car. 2. C. B. In Cafe 


1 Beſt v. Jolly. 


8. So hay, Croke J. ſaid it had been adjudged in B. R. that S. P. cited 


, 1 
if B, has a load of hay, and A. will come and mingle his hay = 
with B's, in this cafe B. might well take and detain the whole. aha fad 
Bulſt. 95. Mich, 8 Jac. B. R. in cate of Douglas & al, v. Ken- the Court 
dall. inclined 

that B. 

night take as much again preſentlyv. 2 Bulſt. 204. in Caſe of Hill v. Hanks - 2:7 Paſch. 46 Eltz. 
B. R. u was agreed by the juſtices, that 1f A. takes B. 's hay and c271ics 7 4.4 '3 hvuſe, ang there 
ctermees it with A.'s hay, there B. cannot take back ins hav, but rs put to his action againſt As 
en taking his hav. Aud, A Anderſon Ch, J. 4? a goleſmith be melting gold in @ pot. and as 
te 15 melting it, I will «ajt gold of mine 11797 fot velne h i 1s melting, together r with the other gold, 1 
have no remedy tor my gold, but have lott it. Poph, 38. Anon, — And Croke and Houg * J. 
laid, there was a like cate here of corn, and that B. might preſently take his own corn again; 
becauke it was fo done of his n and that it was plcaded that he took molt of hs Own 
Corn 4d ran. But Coke {aid, ne fornewhat doubicd of this catc ; - tor he cannot take his own corn 
in withernam, and he n do wrong becaule the other has done wrong. - But the Cate ot Ward 
and Eyre ſupra, was do adjudyed fince ; nad Coke Ch J. himſelt, cues Sir Rienaep Manrix's 
Caſe fo adjudged by them; for thai his n corn or mone „ could not be known, and it was his 
own act, and of his own wron; Z. 2 Bulſt. 424. — Roll. R. g. Ward v, Tyte. 


9. A man comes to a merchant or other dea/er, and by falje 
;nfinuations and account of himſelf, prevails on the mercham, 
&c. to ſell him go:ds upom tick. Holt Ch. . ſeemed to incline that 
that was not ſuch a cheat as would alter the property. 6 Mod. 
114. Hill. 2 Ann. B. R. Anon. 


„ 
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Feen (F) Gained; by Poſſeſſion only, and in what 


pa::t (C | 2 # 7 
| Caſes Actual Poſſeſſion is neccltary to give Pro- 
Pert y. c 
Abr. Equ. I. E that hath Yen hath right againſt all but him that 
SORTING hath the very right. Chan. Cates 25. Irin. 15 Car. 2. 


pl. 1. cites 
8. G. 
As 1f a man i 

we poſſeſſed of any thing fade to him, there, during the poſſeſſ̃on he has property againſt all peo- 
ple but the bailor. Br. Property, pl. 11. cites 2 H. 4. 22. 11 ll. 4. 17. 7 H. 4. 18. 21 H. 7. 14 
5. 46 E. 3. 20, 21. 47 E. 3. 12. 


in the caſe oi Smith v. Oxenden. 


But 17 J. 8. 2. Beaſts fore nature are reduced to ſuch property when they 


wn are in my ground, by reaton of my poſſeſſion which I then have 
preſcription in them, that I may have gf, f treſpaſe againſt him who takes 


1 4 them; as if one has deer in his part, and another takes them 
dm away, he may have action of treſpaſs for the taking. Arg. 


Aerty 74- : EY : a: 
ee ei- Godb 123. Hill. 29 Eliz. B. R. in Coxty's Caſe, Cites 42 E. 


14. 

mtroys, or 

rather ſuſpends the pritelage rattone feli, fo that the property of conies, &c. is in him that has the 
warren; thourh otherwite where the comes, &c. be wild or ta e, it is in the owner the ground, 
witle they continue there as much as if he had a warren, the warren not making the conies to be 
more or leis his; the privil-ge of a warten only giving a man liberty to employ his ground in 
keeping conies. &c. which otnerwile he cannot do. 12 Mod. 144. Mich. 9 W. g. Sutton v. 
Moody.— 2 Selk, 556. S. C. 3 Mod. 376. 8. C. - Comb. 458. S. C.—1I! a man has a cloſe pond, 
11 which there are fiſh, he may call them pics ſuos in an indictment, or he may not do it, at his 
pleaſure, and either way's good; becauſe being in a cloſe pond, the praperty (ratione loci) in 
them cannot be loft, beceuſc they cannot idm away ; but no: withftand ng ke carmot call them 
bona & catalla ſua, if they te not in trunks, and for that the ind:Gment is bad; but however nat 


fit to be quaſhed on motion, the offence of fiſhing in other men's ponds, and taking away their 


fiſh, being to great to receive ſo much countename, 6 Mod. 15g. Irin. 3 Aun. B. R. the Queen” 


v. Steer & al. 


c ; 

3. Where a treſpaſſer takes my gecde, J may have replevin; for 
I may afirm property in me; or have treſpaſs, and difafiirm 
property; per Danby; and note by him, where a man bails his 
goods to WF, N. and a flranger takes them, yet the bailor may give 
them to another, and the gift is good. Contra, per Littelton ; 
for the property is in the ſtranger. And Brooke ſays, benc 
dixit ut videtur; and yet, that replevin lies, is good law; for 
this was File property which was in him at the time of the taking ; 
but in the other caſe, property was nt in him at the time of the 
gift, Br. Replevin, pl. 39. cites 2 E. 4. 16. 


S. C. cited 4. When the king's ſavage beaſts g9 out of the for 75 „the property 


3 is out of the King. Prooke ſays, and fo it ſeems, that the king 
| has property in them when they are in the foreſt; for, per 
Newton, the land gives the property of ſuch beaſts; quod nota. 

Br. Property, pl. 20. cites 7 H. 6. 38. | 
5 Where a controverſy for tithes is between parſon and vicar, 
and the parſon claims the tithes, the property and poſſeſſion is in 
him without carrying them away. Br. Property, pl. 35. cites 

22 E. 4. 23. per Brian, Choke, and Cateſby ]. 


6. Where 


— m 


Pꝛopet ty, 47 1 


6. Where a man /eaſes his land except the auoad, and Ferne breed 
there in them, there the Ictlor has intereſt in the herns by 
reaſon of the trees whereon they build, and alſo has property 
in them when they are in the wood, &c. Per Brooke J. and 
Pollard J. But if they are % of the ne/ts or trees, a ſtranger may 
take them; but not in the neſts, nor when they are in the 
branches; and in treſpaſs he ſhall ſay, guod nid:s ardearum ſua- 
rum cepit. Per Brooke, and fo, by him, the plaintiff has pro- 
perty in the fowls. Br. Property, pl. 17. cites 14 H. 8. 1. 

7. If a bud is ſealed and delivered to a man's uſe, who dies 
before notice, his executors may bring an action, per Ventris ]. 

2 Vent. 203. in the cafe of Thomſon v. Leach, cites D. 167. 

8. If A. farts an hare in my claſe, and kills her there, it is my 72 

hare ; but if A. hunts her into B's cloſe, and kills her there, then 5 Mod. 376. 


it is the hunter's. 2 Salk. 556. Mich. 9 W. z. in the caſe of 5 23 
Sutton v. Moody. II. 8. 10. 
S P. But if 


A. ſtarts an hare in kis own cle, and hunts her into B.'s, and kills here there, yet the original 
property is ſtill in 4 and th courſing is a continuance of that property; per Powell J. 11 Mod. 
75. Paſch. 5 Anne B. K. in the Caſe ot Keble v. Hicxeringhill. —S. E. per Holt Ch. J. Holt's 
Rep. 18. in S. C. But Powell ſaid, if a man ſtarts an hare in my ground, and kills tum there, it 
would be hard to charge him in an action of treſpaſs for it. Ibid. 19. 

If 7 ſpring a ire in ground, and let my hawks fly at him, and this bird is chaſed over your 
ground. anel you {\;0o0t him on the wing, I fall have him, beeauic of my original property; per 
Poel J. Holt's Rep. 16. in the Caſe of Keble v. Hickeringal. 


9. Holt Ch. J. ſaid, it was agreed on all hands, that while Hob“ Rep. 
the ducks are in a derry pond, the owner of the pond has a pro- | © * 
perty, and he that diſturbs them is a wrong doer. And Powel 
J. ſaid, that the defendant by frightening them away had de- 
ſtroyed the plaintiff's property, and done an injury thereto; 
and Powis and Gould J. accorded. 11 Mod. 74, 75. Patch. 


5 Ann. B. R. Keble v. Hickeringhill, 


(G) Gained, Altered, or "Transferred by Opera- 
on of Law. 


Fo PROPERTY of money or goods, upon ſatis faction or con- 
ſideration, ſhall be altered in the hands of him that has it 
without word, without contract, and without ſuit of law or exe- 
cution, and all by eperation of law. Arg, Pl. C. 186. Trin. 5 
Mar. 1. in the cats of Woodward v. Darcy, 
2. A ſheriff, upon his account, is charged auithᷣ a debt to the king 
not received by him of the king's debtor z by this the debt of the 
king's debtor is become the proper debt of the ſherifft. Jenk. 
188. pl. 88. 
3. A. brings treſpaſs againſt B. of a horſe taken, and recovers S. P. Per 
damages; by this recovery and execution therenpon, the pro- Fend J. 


perty of the horſe is in B. Solutio pretii emptionis loco habetur. 2 J 3 ] ke 


enk. I 8 . J. 88. B. R. in the 
MY Caſe of 
Brown v. Wootton, So in “ trover plaintiff recovers, the property of the goods veſts in the defend- 


ant againſt whom the damages for them are recovered ; but where on a feri facias the ſherift re- 
; 6 4 ture 
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turns nu! ta dona, and action is brought again him for a falſe return, and a cer er i kad again? 
the ſker:tf, the property of the KAR” is not veſted in him, but they are liable to any other execu-» 
tion. 2 4 era 229. per Cur. Mich. 1691. in the Caſe of U nderwood v. Mordint, = * Kelw, 58. 
b. per Frowtke - 12 Mod. 145. per Holt Ch. J. in the Cafe of Sutton v. Moody, 


t one declares in repietix for cattle with an adiuc detinet, and defendant has judgment again 


him jor damages, by payment thereof, the property of the diſtreſs all be veiled wn him. Per 
Holt Ch. J. ra Mod. 428. in the Cate of More v. Wats. 


See Infra, 4. The property of 3 talen in execution remains in the de- 


=. "vp fendant till they are fold, D. 67. b. pl. 20. Marg. cites 17 Jac, 
dare r. C. B. Shelton's Cale. 

$helton, 

The poverty is not altered tiÞ a bill of ſale made. 2 Show. 481, 482. Arg. Said to have been ſo held. 


— The % riff by ferſ re has ſuch afropirty that he may have treſpaſs or rover. 2 Sand. 47. hall. 
21 * Car. =. Wilbraham v. Snow. - Vent. 53- S. C. adjudged by 3 Juſtices, haftane Twiſe 
den. Lev 282. S. C.— Mod. 45. S. C.—4 Saik. 3 g. Mich, 4 Aun. Ci tk v. Wirnukng, 
Lt is ſaid, that by ſciſure on an execution the frotert, 1. diveted out of the defendant, and in 
ere. 6 Mod. 290. 8 C i | 


5. It was ſaid by counſel, Arg. That a patent off a new in- 
denbieu, that none for ſo many years thall uſe the fame, may veſt 
a property. Vern. 62, 63. Mich. 1682. in the caſe of Jenks v. 

| Holford. 

73 J 6. Salr of a ſhip wider the ſentence of a foreign court of ad miraliy 

7s good to change the Property. Skin. 59. Mich, 34 Car, 2. B. 

R. Hughes v. Cor Riu 

7. Attachment aud condemuiotion of a debt in London, alters the 

property; but till condemnation the property is not altered. 


1 Salk, 280, pl. 6. Coram Holt Ch. J. at Niſi Prius in Middle- 
= Patch. 5 W. & M. Brook v. Smith. 

8. Award or judgment, quod ft evecatis on a ſcire ſaciat, fixes 
2 property in the baron of a debt due to the wife, and recovered 


by both. 1 Salk. 117. Mich. 9 W. 3. B. R. Woodyer v. 
Gretham, 

9. If cattle be vaten in W ithernam by way of execution in replevin, 
the plaintiff thereby; gains an abſolute pro; Derty in b N in lieu 
of his own ; dt ct 10 where the een 15 only a procefe. 
Per Holt Ch. J. 12 Mod. 428. Mich. 12 W. 3. in cale of 
More v. Wats. 


(H) Gained, e or Transferred; * what 
Jordi. 


Arifaman 1. COVE ENANT in ſeveral cafes may alter the poſſeſſion of a thing 


rwenants 
ah me, Jun. one man to anther. Br Property 3 pl. 2. cites 27 H. 


that if 1 8. 16. * Marten Dockwre's Cate, 

P him 

121. ſuch a day, that I faall ave al tis b, 12 D. or his leaſe of the manor of D. There, if 1 
Fay, I all have the baits, or after emer mito the ma ot. Quid nota. Ibid. 

59 if A. covenants tat B. Seal hate his ow, by tins the property is preſently altered to B. Arg. 
3 Bulſt. 252. Mich. 1 Jac. In Cafe of Ii. vergil v. Hare, Cuct 27 HY. 5. 

So 2 covenant, that E m7 c5 his dughty, B (hal! have ſich goods; if B. marrics her, the 
proper'y 18 in B. Arg. Roll. K. 6g Mich 12 Jic, B. R in the Calc of Hitchcock v. Fox, — 
Cites 27 Ft. 8. D. 

So if A, covenants with B. that if B. will mairy A. s daughter, g. hall ta re ſuch a flock of ſheep; 

| B. 
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B. marries che daughter; the property of the Nicep is preſently in B. beeauſe it was but à per- 
ſonal thing, and the covenant is a grant. Per Tanficid. Cro. J. 172, Irin. 5 Jac. B. R. in Cafe 
of Evans v. Thomas, cves 44 E. 3. >lonitrans de Faits, 144.—2 Brownl. 388. S. P. per Coke 
Ch. J. in the Larl of Rutlaud's Caſc, 


2. Bargain and ſale of trees growing habend, faccidend, & ex- — to B. 
ee oy eee, or money 

portand. zuithin 20 years, The 20 years expire. Quere, if the of all the 
property is vetted in the bargainee, abſolutely, or only condi- butter which 


tionally, Le. 275. pl. 371. Paſch. 26 Eliz. B R. Anon, ry be made 1 
of A. 5 cows | 
in one Year, is only a covenant and 2greement, but no property transferred, becauſe not in ee. 
But ſale ot woo! one Sacks, or all hr; corn growng on the land fown before, transfers pro- 
perty ; becauſe 22 % before the comratt., Mo. 174. Pl. $07. Mich. 25 and 26 Eliz. Anon. 1 
A. dem ſes, grants, and to farin lets his tand, and alto a7! rrmber trees growng on the ſame; ad- 1 
judged, that no property in the trees patſes by theſe words. nor if the words had been with liberty | 
eo jel! and fell, Mon. C31. pl. 1147, 1rin. 10 Jac. Billingfly v. Hercy. 11 


3. Sale to A. to the uſe of B. The uſe is only confidence, which 1 
does not give property to B. in law, Mo, 702. pl. 975, IIIll. 1 
36 Eliz. Hinſon v. Burridge. | | 18 

4. In caſe, &c. the plaintiff declared that J. 8. pawwned gards S. C. 3 Bulft, " 
to him, h condition of redempticn on a certain day, which was 9% 2415 1 
not done, Afterwards the plaintiff told the cefendant that he would 8 DS 1 
fil! tlie goods; the defendant promiſed, that if he awould forbear for ſhould bg 1 
three days, he would pay the muney and take the goods ; the plaintiff 7“. | 
averred that he forbare to ſell them accordingly, It was moved, 
in arreſt of judgment, that the declaration is not good; for it 
ſcems here was no conſideration, becauſe this agreement did 
not alter the property of the goods in the defendant. Sed per 
Coke Ch. J. and Croke J. the pawnee might fell the goods, and 
tlliis agreement is in nature of a falez for if the defendant had | 
paid the money, he might have brought detinue for the goods. 74] 13 
Per Doderidge J. if the plaintiff has any loſs, the conſideration : 
is good; and the Court thought it a good conſideration, and 
judgment was given accordingly, Roll, Rep. 215. pl. 10. Trin. 1 
13 Jac. B. R. Capper v. Dickſon. | wy 

5. A. /ells ſheep to B. in a market, but did not deliver them, 1 
and afterwards, in that very market, they d:/charged each other of 
the contract, and a new agreement was made between them; that 
B. ſhould drive the ſheep home, and depaſture them till ſuch a 
time, and A. would pay him ſo much per week for their paſture; 
and, if at the end of that time, B. would pay A. fo much for his ſheep, 
then B. ſhould have them. Before the time expired A. ſells them 
to C. per Cur. The firſt ſale to R was defeated by the after-a- 
greement, and the new agreement to have the ſheep, if B. would 
pay ſo much at a future day, will not amount to a ſale; and the 
new property is changed, and conſequently the ſale by A. to C. 
before the day, is good, and fo the property of the ſheep is in 
him, 2 Mod, 242. Trin. 29 Car, 2. C. B. Miers v. Soleby. || 

6. In an action upon the caſe, upon mutual agreements, the Holt's Rep. — 
evidence was a nate, in the nature of a 5% of parcels, to this pur- & bl. 7. > 
poſe; Bought by Anne Knight, of —— Hepper, 100 pieces of by 
muflins at 404. per peice, to be fetched aqvay by 10 pieces at a time, 7 
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Property, 


be paid for os taken away. It was held in this caſe, per Holt 
Ch. J. that the pieces being marked and ſealed, the property 15 
altered immediately, and that they remained only as a tecurity 
for the money, Skin. 647, Trin. 8 W. 3. at Guildhall, Knight 
v. Hopper. 

See II pl. 

oi the (I) Fe. At what Time. 


Noics. 


1. CFREES ffanding are fold by huſband ſeiſed in jure uxoris, 
or by tenant in tail, and the huſband, or tenant in tail 
dies bre ſeverance, the vendee ſhall not have them; and he 
has no property in them till actual feveranc?. Per Doderidge, 
J. 2 Bulſt. 7. Mich. 10 Jac. in caſe of Biltingity v. Herſcy. 
Cites 18 E. 4.6. and 21. | | | 
2. When zithes are ſevered from the nine parts, they are pre- 
ſently veſted in the party that has right, and they are things 
tranſitory, and fo alſo is the taking of them; for the party may 
take them in any place as well as in his own pariſh, and the 
place where is not traverfable, Le. 39. Mich. 28 and 29 Elz. 
The Queen v. Lord Vaux. | 
D. 45. b. 3. If a deed of gift of gozds be delivered to B. 4 the uſe of C. 
. 15. the goods are in C. before notice or agreement. But if C. refuſe, 
Agthe property and intereſt ſhall be deveſted without any matter of 
5. C. cited record. 3 Rep, 26. b. Mich, 33 and 34 Eliz, B. R. in caſe of 


pw vers: Butler v. Baker. 
J. 2 Vent. 


— 


2323. Arg. In Cafe of Thompſon v. Leach, Show. 309. S. C. and P. 


4. If Irequęſt B. to buy a gelding for me, and promiſe to repay 
B. again, and B. buys this gelding for me accordingly ; B. may 
have an action againſt me for this money upon my promiſe, and 
I may take the gelding; and before my taking him, the pro- 
perty is not in B. who bought him to my uſe, but in me who 
requeſted B. to buy the gelding for me. Per tot Cur, Bulſt. 169. 
Trin. 9 Jac. in caſe of Moor v. Moor. 


) 2X here ſeveral Properties may be in the ſame 
Thing. | 


"z ANWWOOD ſaid, it is not ſtrange in our law to ſee that 

two thall have an intereſt ſeverally in one and the ſame 
term, and two properties therein; for he ſaid, that if ee for 
gears grants over his term, by deed indented to another, render- 
ing rent, and for default of payment, to enter and retain till paid 
there, if he enters for default of payment, and retains, he has a 
property, and this 1s uncertain; for upon payment of the arrears 
by the other it ſhall be determined; and the grantee has alſo 
another property; for his intereſt is not totally gone, but he 
has a property, ſuch as it is, and may have the whole property 
upon payment of the arrears, Pl. C. 524. b. Hill. 20 Eliz, in 
caſe of Welcden v, Elkington, 


many 
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2. So if a fermar for years be, and he 7s bound in a recagnixumce 
or ſtatute ſtaple, and executi7# ig ſued againit him for non-pay- 
ment, and the term is extended, and delivered to the conuſee a? a 
certain annual value as it well may be; for it may be ſold utterly, 
or extended at the annual value, as franktenement may at the 
election of the ſheriff; there the cone to whom the term is 
delivered has a property, which is uncertain z for how long he ſhall 
retain it he does not know ; and the /e/ee himſelf has another pro- 
perty 3 for upon payment of the debt, or upon the debt received 

ut of the revenue thereof by the conuſee, he thall re-have the 
term; and ſo two have property ſeverally in one and the ſame 
term, Per Manwood, Pl. C. 524. b. in the caſe of Welcden v. 
Vkington, | 
A feme made a len for years of mills in Kent, with excepticu 
that ſhe frould haue the prgſits for term of her life, and it was greatly 
debated if this exception was good or not, inafmuch as the 
profits of the mills is all the benefit, and in effect the mills 
themſelves; and at lat the exception was adjudged good in law, 
and the feme had the profits; there if ſhe enters to take the 
profits, ſhe has thereby a property, and the leſſee another pro- 
perty, and the property of the feme is uncertain how many 
vears it hall continue. Cited by Manwood as a caſe in Kent, 


In clattles 
met ely bes ſo- 
nal, as in 


ſheep lraſed 


for a time 
to compe- 
ſter land, or 
in a chain 
pledged as 
the Caſe of 
s H. . the 
owner has 
one pro- 


I ® 
] J. KG 5 24. b. perty, and 


he to whom the ſeep are leaſed, or the chain is pledged, has another. A fortiore, two properties 
may be in a gase, which 18 a chattle real, and has long continuance therein. Per Manwood, Ibid. 


(L) Hat may be an Intereſt, but no Property. 


'% A FORRESTER purſued a hunter who chaſed a hart out of 

the foreſt into his own land, and there killed him, and the 
forreſter retook it, and the other brought treſpaſs de cervo 
mortuo, capto & aſportato, and was barred ; for as long as wild 
beaſt, fiſh, wr fowl, is in my land, 1 have poſſeſſion but nit property; 
and ſo he who chaſes it out of my land, and kills it in his own 
land thail loſe it, and I ſhall have it if I purſue; for it may be 
known by the tin, horns, &c. Br. Property, pl. 45. cites 12 H. 
8. 10, 


But if it goes 
out of its own 
will, it is 
lawful for 
any to take 
it, and ſo a 
diverſity 
where a 
man of his 
own tort 
conltrains it 
to go out, 


and kills it, and where, e contra, Ibid. 


2, Aud by Brooke J. if a man permits his ſaulcen to fly at a 
pheaſant, which kills it in another's land, he may enter and take 
the pheaſant, and ſhall not be puniſhed but for his entry, for the 
taking of the pheaſant by my faulcon is poſſeſſion in me, Br, 
Property, pl. 45. cites 12 H, 8. 10. 


So where 


rage beaſt. 


Contra of 
taking of ar 


ron or 1 for thoſe are vermin, and pernicious to the commonwealth, and are carrion; 


ont deer, pheaſant, &c, are pleaſure, and good viauals. Ibid, 


3. If I leaſe certain ſheep for 2 years, now upon that leaſe ſome- 
what remains in me; but that cannot properly be ſaid a pro- 


perty, but rather Hbility of property, which cannot be granted 


Over. 


76 Property. 


over. Le. 43. pl. 54. Mich. 28 & 29 Eliz. C. B. in the Caſe of 
Wood v. Foiter, cites 11 H. 4 177, 178. 

S. C. cid 4. A men may have an intereff without a property in a chattle, 

3 Mo. on, and ſuch an intereſt as gives the perſon a remedy to recover, as 
in the cate of 1600 load of wood fold to A. and aſligned by A. 
to B. the wood being ſtanding) and atter the fame vendor ſold 
2000 load to C. to be taken at C.'s election. B. cut 600 load, 
and C. carried it away, B. brought his action and jindgment for 
him; becaule A. had an intereſt, which he might well affign. 
5 Rep. 24. Sir 'Tho. Palmer's Caſe. 


(M) Pleadings. Good. And in what Caſes it 
muſt be {ct forth. 


1. XECUTORS, who have poſſeſſion of the goods of the teſ- 
rates, ſhall call them bona ſua in replevin, recordare, &c. 
and not bona tcſtatoris, though he names himſelf executor in 
| the writ z quod nota. Br. Property, pl. 21. cites 24 E. 3. 35- 
Er. Proper- 2. In treſpaſs the writ ſhall not ſay damam ſium, if he does 


es. V not ſay that it was taken in park or warren, or ſay damam do- 
In :repats mitam. Br. Property, pl. 10. cites 43 E. 3. 24. 

CUarc (lau- 

ſam iregit & damas cepit, he may fay dena ſugar; per Newton. Brooke fays, and fo it ſcems 
that Where beait> terz nature ate taken out of my foil, I have property in them 2 long as they 
are in the foil. Br. Property, pl. 19. cities 22 H. 0. 59. 


Pr. Pro- 3. Treſpaſs quare zwarrenam ſram fregit, Q mille“ lepores ccpit, 


ng Ap + and did not fay lepores ſucs; and good by the opinion of the 
—itwes Court, becauſe he has no property in them, but has them by 
refed ee reaſon of the warren 3 quod nota. Br. Brief, pl. 11. cites 3 H. 
who:cCozrt FP: | | 
In an tion 5. 33 | | 

of treſpaſs that quare clauſum freg.t, & cuniculor favor vel ipſius A. cepit, &c. is good. Godb. 174. 
pl. 24%. Peſch, 8 lac. C. E. ten. Richards. —* Sce pl. 7. 


S. P. Er. 4. It a man chaſes in my part, I ſhall have action, quod parcum 
4: £4 fregit, and foras ibidem Hit, &c. and 1: feras meas Per Newton. 
13 F. 4. 14. Br. Property, pl. 20. cites 7 H. 6. 38. 


Br. Tre- 5. In tretpaſs of goods, if the defendant ſays, that before the 
vere, per treſpaſs the property was in him, and he bailed them ty A. who gave to 


* ©” the plaintiff, the ;/cintiff ſhall fay that he himſelf was re till the 
derendant took them, ebjque hoc, that the property <v05 in the defendant, 
and this is a good plea. Br. "Treſpaſs, pl. 308. cites 5 E. 4. 1 
6. In treſpaſs de parce fracto, and begſts taten, the defendant ſaid 
the property was to T. A. before the treſpaſs wh as thereof poſſeſſed, 
till B. tot them from him, aud bailed them ts the plaintiff, by which 
T. A. ſucd plaint of replevin in the county agair;/? the plaintiff before the 
fhiriff, which ſheriff made precept to the defendant to deliver them to 
T. A. by which he came, and found the park open, and entered and 
„„ | made deliverance. Per Grene the plea is double, the one the juſ- 
_ rilication, that they were the beaſts of another man, and the 


precept 


a 


Property, 


precept of the ſheriff; by which he held him to the precept of 
the ſheriſf only; for it was held double by all the juſtices. Tre- 
maile ſaid the property was in J. R. and they came into our 
land, by which we took them for damage feaſant, and im- 
parked them, and the defendant broke the park, and took 
them, abſque hoc; that the property was in T. A. prout, &c. 
Br. Double, pl. 105. cites 21 E. 4. 54. 

7. Treſpaſs quare equum cefit a perſena of the plaintiff; the de- 


77 


fendant pleaded non culp. and found againſt him; and excep- 


tion taken in arreſt of judgment, becauſe he doth net ſay equum 
ſuum, or that he was taken from the plaintiff's paſeſſien; tor other- 


wiſe it may be that the plaintiff had not any cauſe of action, if 


he had not property or potletlion ; and it may be, for any thing 
which appears in this declaration, that he had not any of them, 
therefore the declaration is not good; and of that opinion was 
Gawdy, Fenner, and Yelverton, and the declaration cannot be 
aided by intendment, but ought to be certain; but Popham and 
Williams e contra; becauſe it being alledged quod cepit à perſona 
it is neceſſarily to be intended that he had poſſeſſion; wherefore, 
&c. But notwithſtanding afterwards upon a ſecond motion, for 
the reaſons aforeſaid, it was adjudged for the detendant. Cro. 
J. 46. Mich. 2. Jac. B. R. Burſer v. Martin, alias Purſer v. 
Walter. 

8. Treſpaſs, &c. for fiſhing in ſeparali piſcaria, of the plaintiff, 
and tabing piſces ip/ius (the plaintiff) he had a verdict. Twas 
moved in arreſt of judgment for ſaying piſces ſuos, whereas they 
are ferx naturæ, and ſo no property in them; Berkeley J. ad- 
mitted it true that in a general ſenſe they cannot be ſaid piſces 
ipſius, but in a particular ſenſe they may, and that a man may 
have a ſpecial and a qualified property in things feræ nature three 


ways, Viz, Ratione infirmtatis, Ratione loci, or Ratione privilegii, 


and in this cafe the plaintiff hath a property ratione privilegii; 


and judgment was affirmed by the whole Court upon this differ» 


ence, that where plaintiff declares, generally for taking piſces ſuss or 
lepores ſues, &c. the action will not lie; but if it be for f/bing in 


CH. C. 553. 
S. C. accotd- 
ingly. 
Jo. 440. pl. 
6. S. C. ac- 
cordingly. 
In ſuch a 
caſe it was 
moved in 
arreſt of 
judgment, 
that the 
plaintiff 
ought not 
to call them 
piſces ſuos, 


his ſeveral fiſhery as here, or for breaking his cloſe, and taking unleſs t 
lepores ſuos, &c. it will lie. Mar. 48. pl. 77. Trin. 15 Car. had _ in 
Child v. Greenhill. * = 


that there is no more property in fiſh in a ſeveral than a free piſcary; but the Ch. Juſtice ſaid, 
that after @ verdif any thing /hall be intended to make the caſe good, and ſo here it might be iu- 
tended a ſtew- pond, which is a man's ſeveral piſcary ; but the Court held, that this had been 
good upon demurrer, by reaſon of the local property, and ſo is the Regiſter, Vent. 122. Paſch. 
23 Car. 2. B. R. Pollexten v. Criſp. —2 Kcb. 757. pl. 20. S. C. accordingly by name of Aſhford 
and Polyxfen v. Criſpin. Ibid. 765. S. C. by name of Pollexfen v. Criſpin, — But Hill. 1 Jac. 2. 
B. R. It was objected in arreſt of judgment, that the declaration was ill, becauſe the plaintiff 
had not ſuch a property in libera piſcaria, as to call them piſces ipſius, or his own fiſh; and for 
this reaſon the judgrnent was arreſted. 3 Mod. 97. Upton v. Dawkin, Cumb. 11. S. C. 
accordingly by name of Upjohn v. Dawkins. | 


9. In treſpaſs for taking of a hook, &c. defendant pleaded that he 
had a way to /uch a word upon the land of the plaintiff, and that he 
was paſling there, and the pi endeavoured ts cut his harneſs, 

3 and 


Pooperty. 


and to wound him with the ſaid hot, and therefore he took the 
ſaid hook out of the hands of the plaintiſt, and delivered it to 
the conſtable, &c. and iſſue upon the way, and verdi6& for the 
plaintiff; it was moved in arreſt of judgment, that the plaintitr 


had not ſhewed in his declaration, that the host was in his p 


and it was agreed, per Cur. That if the defendant had pleaded 
t guilty, the judgment ſhould be arreited, becauſe tue plaintiff 
in his declaration did nat ſay hamum ſuum, nor ſhew that it was in 


bir paſſeſſian; but in this caſe the Court were of opinion, that the 


defendant by hzs ſpecial plea made his declaration goed for the dcien- 
dant pleaded that he took the hook extra peſſeſſronem the {laintiff, 
for which the plaintiff may well maintain this action upon his 
poſſeſſion, without any property. Sid. 184, 185, Paich. 16 Car. 2, 
B. R. Brooke v. Brooke & al. 

[ 78 J 10. Upon writ of error the caſe was, that treſpaſs was brought 
in C. B. and the writ there was bona & catalla ſua cepit, and the 
declaration was um b5vem, &c, without ſaying ( ſuum }, &c. and 
verdict for the plaintiſt, and judgment there; and writ of error 
brought in B. R. and error aſſigned, becauſe the plaintiff hath 
not thewn in his declaration that it was his ox, &c, but the 
judgment was affirmed per Cur, and a difference taken between 
C. B. and B. R. for in C. B. the writ is parcel of the declaration, 
and therefore ſuum in the writ makes the declaration good. 


Sid. 187. Paſch. 16 Car. 2. B. R. Jones v. Pritchard; 


For more of Property in General, See Markct, Pawn, Piracy, 
and other proper Titles. 


— Protection. 


S-* D) (A) Protection. By what Perſon it may be caſt. 


(D. ns; (F) 


(l, k, Quia Profecturus. 


1 2£ E who is by mainprize, muſt caſt a protection quia pro- 
dle; * fecturus in perſon for himſelf, though it appears that he is 
cepicorpus, in priſon; for this may well be, 4 H. 6. 8. 

and was 


mainprized to another day, and at the day caſt protection quia profecturus, and it was allowed; 
for he may caſt it in perſon. Contra of efloign de ſervitio regis; for he is ſuppoſed in priſon by 
the mainprize, Nota. Br. Protection, pl. 59. cites S. C. 

In account exigent iſſued, and the detendant rendered himſelf in Bank, and found mainprize, 
and had ſuperſedeas to the ſheriff, and now in Bank the defendant was remanded, and protection 
was caſt for him. Green ſaid, if it be allowed, the mainpernors ſhall be diſcharged, which can- 
not be; but notwithſtanding this it was allowed, &c. Fitz. Tit. Protection, pl. 87. cites M. 
20 E. 3. and ſays, fee 22 E. g. accord ngly, twice.—— Priſot took a difference between the 
defendant's being by mainprize or by bail, that in the laſt caſe he may caſt a protection, but not 
the fit. Fah. Tit. Protechon, pl. 13. cites M. 32 H. 6. 4. 

Quia 


Protection. 78 


Quia Moraturus. 3 

C2. Quia Moraturus ſuper vitulatione caliſia may be caſt by the 1 pro- 4 

. . . te 1 

Farty hinycif;, for he may be here to purvey for it. Quære. 21 call bi 8 
E. 4. 18. b. See 21 E. 4. 82.] infant, and 4 
not by the 4 

defendant himſelf ; and upon praying allowance it was agreed that infant, monk, and ſeme covert | 
may caſt protection; and it was laid that the defendant was ſeen in London, ſed non allocatur, be- 4 
cauſe it is not broved of record ; and it was ſaid that if the plaintitt had ſued habeas corpus again:t | 7 


him, he would be put to antwer. Quzre inde; for he may be come hither to victual. Br. Pro- 


tection, pl. 74. cites 21 E. 4. 18.—pl. 77. S. P. As to infant, cites 21 E. 4. 82, — S. P. As to 1 
iafants. F. N. B. 28. L.) but ſays, there are diverſe opinions among the juſtices, if it ſhall be 2 
allowed {or a feme covert. — Co. Lit. 130. a. ſays it is allowable for men within age, and for 


women as neceſſaty attendants upon the camp, and that in three caſes, quia letrix, quia nutrix ſew 
ob ſletrix. But Co. Litt. 131. a. (w) ſays that an infant was vouched, und at the pluries venite 
fac. a protection was caſt for the infant, and diſallowed, becauſe his age muſt be adjudged by * 


the inſpection of the Court. KOs 3 
3. He who is by mainprize, may caſt a protection quia mra- See pl. I. bl 
turus for himſelf in perſon, though it appears that he is in pri- | 12 
. 1, on 

ton, Dubitatur. 4H. 6. 8.] 3 


Both. 7 


[4. An infant may caſt a protection. 21 E. 4. 18. 82. ad- Br. Feoff. 
judged.] ment de 


Terres, pl. 
30. cites S8. C. In this cale the protection was caſt by the infant for his father. Vide che 
Year-bo0k, ————Sce pl. 2. | 


?. So a monk may, 21 E. 4. 18.7 See pl. 2. 
6. So a feme covert may. 21 E. 4. 18. Sce pl. ts 
7. Recordare by J. againſt P. who avowed upon F. the ſaid F. 
ſuid that F. gave by fine to ER. which E. leaſed to him for years, and 
prayed aid of K. and had it, though E. was a ſtranger to the 
avowry, and at the day of ſummens ad auxiliand, E. caſt protection; 
and upon long argument it was agreed, that J. plaintiff who 
prayed aid, cannot be by protection; for he is plaintiff, and is 
to recover damages. But yet the beſt opinion was, that E. of 
whom he prayed aid, may be by protection. Br. Protection, 
pl. 39 cites 5 H. 5. 5. 
8. In detinue the garniſbee came, and pleaded to iſſue, and at the 
niſi prius the garniſhee made default, and A. B. caſt protection for 
im; and thereupon day was given in C. B. at which day repel- 4 
lance was ſet forth, and yet the protection ſhall ſave his default 
| becauſe it was allowable at the firſt day; but econtra if there 
be variance between the record and the protection, for this is 
never allowable ; and ſo ſee that garniſhee may be by protection. 
Br. Protection, pl. 5g. (bis) cites 4 II. 6. 9. Tt 
9. Any ſtranger in the world may caſt protection for the party. S. P. Co. 


Br, Protection, pl. 10. cites 28 H. 6. 1. ©. 132. 


% 


A | | (A. 2) What 


79 Protection. 


(A. 2) What it is. And u what Caſes it lies. 


Where the 1. 25 Ed. 3 3- EN ACTS that netz. iti Handing the king's protectias 


3 age 25 — 7 his debtor, other creditors may pr cced to Jugge- 
the K ug tor „ef againſt him, awith a ceſſet executio uutil the Ling 's debt be paid, 


the more ard here, if the creditors will undertake for the King's debt, they fhall 
IpecCy PaY- Agave exectitio0 againſt the debtor, both for their can debts „ and lileuoiſe, 


ment of uts 


debt vcceir- for fo much as they have paid the king. 

ed thee /ard 

4. AI. the defendant into his pratection, and that none ſhould medd!'e rith hrs conn or goods, or ſue or 
plead him in any court tor any debt or tretpats, &c. wuntrl the & n7 be ſetriped, this protection is 
not allowable, the ftatute being exprels!y, that none ſhall be delay ed upou the fe proteetions, but 
that the party ſhall anſw@ aud g0 to judgment, but that execution {nall ay. Cro. J. 477. Paſch. 
16 Jac. 3 R. Travers v. Malines. 

This ſtatute is to be intended of ſuch executions, whereby the king may be prejudiced, viz. 
ececution of lands or goods, but not execution of the body: for tllat is all to a. Hob. 111. pl. 
139. Sir Tho. Shirley's Cate, 

J. S. being is excention for debt to the lieg, had judgment given againſt him in B. R. was 
brougit to the Bar by Heben Corpus to be charged in execution for Ti is debt alſo. It was ob- 
j-=tted that this could not be by re eon of tlus ſtatute, and of that opinion was the whole Court; 
but becauſc he had no! 2 writ of protettien, the Court rifoived that he is out of the ſtatute, and 
thercupon awarded that he ſhould be in execution as well fr the party as the king. Cto. C. 389. 
pl. 23. Mich. 10 Car. B. R. Stevenſon's Cale, 


2. Regularly a protection lies erly where the difiiant or tenant 
is demandable ; for the protection is to excuſe his default; and kc 
cannot make default when he is not 5 By the juſtices 
of both Benches. Jenk. 94. pl. 

3. Writs of protection lie vet in I of felanz, nor iSit to be 
allowed to any that is priſoner ts the Court. 3 Init. 240. cap. 105. 


19 J (B) At what Time. 


A: the Niſi [I. IT cannot be caſt after = inqueſt adjudged by default, and 


Prius the 

plaintitf, charged. 43 E. 3. 20 

defendant, and jurors ef raved, a proteftion is caſt te the - 08 rarying fron the ors toiral « vit 
in the addition of his name, the judges adjourned the inqueſt to another day ; ; at this day azct)r 
protection 25 coſt, agreeing with the ad dition in the 072gmnal tort / this protection was allowed, for 
no juror was fworn. Jenk. 85, pl. 66. Regularly a protection is er allgwanie af the day, 


when the tenant 1. demanaavte in court, a excuſe his delault. ſenk. 85. pl. 66. 


Quia Profecturus. 


For one 2. At niſi prius, if protection be caſt before one judge, and 


judze alone - 
3 day Prays allowance, the other judge being abſent, and after the 


of Nini Prius Other comes, the ſaid caſting and praying ſhall not ſerve without 


cannot re- a ne prayer, . 20. 
cord the Pra) 43 3. 


proti ction without his companion. Br. Protection, pl. £0. cites S. C. 


3 23. In treſpaſs, the ſheriff returned cepi corpus, but the party 
L = de, did not appear; a ncw ſheriff is made, and diſtreſs iſſues to the 


„Cn old ſheriff to have the body, &c. which is returned diſtrained, 


'It.irne. but he has not the body, yet the defendant may caft a protec- 
tion 


far 


tt 


. 
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tion quia profecturus; for he has day in Court, and he may 
appear. 44 E. 3. 1. b. | | 


Quia Moraturus. 


g. After verdi for the demandant in B. the defendant can- 
not caſt a protection. 17 E. 3. 13. b. 
[5. So if at the /, priu the inqueſt paſſes for the demandant, 
no protection lies for the tenant at the day in bank; for *both Fol. 325. 


are but one time. 17 E. 13. b. 25 E. 3. 43.] — 


It was laid 
by Thorp, that the day of Niſi Prius and the dey in Bank is not all one to all reſpects; for writ 
purchaied, meine ſhall abate, notwithſtanding nonſuit at the Nif Prius, but as to the pleading any 
plea which comrs meine between them, it ſhall be one and the ſame day; for he {hall not plead 
the plea Puis le Darrein continuance meſne between the Niſi Prius and the day in Bank. But 
Brooke ſays, See the contrary elſewhere. ' Br. Continuances, pl. 13. cites 40 E. 3. 38. 

The.inqueſt paſſed againit ce defendant by Ni Prius en Pays, and now in Bank the defendant 
was by protection, and was diſallowed, and judgment given for the demandant upon the verdict, 
&c. Fitzh, Tit. Protection, pl. 88. cites M. 20 E. 3. — dee P, pl. 2. 3. 


Both. 


{6 A protection may be caſt at the return of the petit cape, or F. N. B. 
before. 11, E. 4 7. b. 209 (C0) 

[ 7. At the petit cape, if the defendant caſt efſoign de Servitio Br. Protee- 
regis, yet at the day which he has to ſhew his warrant, he may ten, pl. ge. 


* * . . . 8. = 
caſt a protection; becauſe this proves that he is in ſervice of the 10 pl. 
king. > WY» 8 83. cites 8. 

8 7 2 C. At Nin 


Prius en Pays, the defendant made default, and the default was recorded, and at the day in Bank, 
the demandant prayed petit cape, and one caſt a protection for the tenant, and the default was 


entered on the Roll, and there the protection was allowed, Fitzh. Tit. Protection, pl. 94. 


cites T. 9 E. 3. 21. 


[8. A man outlawed in account, purchaſed charter of pardon, | 81 ] 
and ſued ſcire faciasz a protection for him dies not lie, before the 
other has counted againſt him upon the original, for before this he 
himſelf is plaintiff z but this lies after the count, for then he is 
defendant. 43 E. 3. 36.] 

[9. At the nr privs protection may be caſt, 43 E. 3. 20. b. A protec- 
48 E. 3- 8. 3 H. 6. 56. 17 E. 3. 22. b.] wats / 


the laſt con- 
tinuance, may be allowed at the Nif Prius, as well as a plea after the laſt continuance. There 18 
equal reaſon in both cates. Jenk. 83. pl. 66. 


10. After iſſue, and ier returned againſt jurors upon diſtreſs But efſoigns 
and alias with niſi prius prayed, protection lies for the defendant. a of 
3 H.6.55.b.] 3 | 


does not lie: 
tor the one 

is certified by the king under his ſcal, and the other is only the ſurmiſe of the party himſelf, Noe 

the diverſity. Br. Protection, pl. 4. cites S. C. — Br. Eiloign, pl. 2. cites S. C. 


f 1 11. After diſtreſs returned, and challenge taken 10 the array, The triors 
a 


triors choſe, protection does not lie for the defendant, for he Ve _ 


ſhall not be demanded after, and the protection is to fave a de- —— 
fault. 4 H. 8. 22. b.] trial, but 
Vol. XVIII. mn | (12 After 


[ 
* 
— 
— 


— 
va 3 " 
——— 738 


81 P2oteftion, 


b:jorererd 3 (12, After the jurors, or any of them, are wore upon the 


* principal, a protection does not lie. 4 H. 6. 23. 


the dctendant. And Babb, ſaid, that it ſhall be allowed now; but contra. if any juror wes ſwore 
uten the principal, And Hals J. agreed; but June Ch. B. doubted, And Cheney, 1yrwhit, 
and Martin J. held, that it ſhall not be allowed; for per Martin, atter the d fendant has appeared, 
he ſhall not be demanded, and protection is to excuſe a default, and therefore when the deiend- 
ant appears and challenges, he does not make default; which Brook ſays is the beſt opin on; and 
aiter the plaintiff grented that it ſhall be allowed, Br. Protection, pl. 60. cies 4 H. 6. 22. 
Ibid. pl. g. cites S. C.— Br. Protection, pl. 10. cites S. C. per Danby. —A protection may be 
allowed after the array ts challenged, and the triors elrlied and ſworn, or after an adjourn "nt; but 
protection can vet be allowed after 4 juror is fecorn ; tor it is a manitelt delay of juſtice, J K. 94 
pl. 83.— S. P. Jenx. 108. pl. 8. * lhis ithould be 6). 


In treſpaſs [C I3. But after the return of a diſtringas, a protection lies, be- 
_—_ iTze; fore any challenge to the :rray. 4 H. 6. 23. | 

at the trial ſome of the jurors aþhear, and ſome make default; a diſtringas with decem tales is 
awarded; upon this di/{ringas 2 full jury appears; at this day a pro'-ttion caſt for the defendant 
ſhall be allowed; for he 15 then d:mandab/e, and the end of the þ Reft on is to excuſe hrs default; 


Jeak. 208. pl. 8.—S. P. Jevk. 85. pl. 66. 


S P. Br, C14. If af the fourth day of the eight, the inqueſt be ready to paſs, 


— and day given till tas days after, at which day, the protection 


28 H. 6. 1. bearing date after the fourth day (is caſt, ] it lies for the defen- 
by the opi= dant; and this ſhall be entered ſpecially. 10 H. 6. 3. b. du- 


mon of the 7 
one Bench bitatur. 


and the other. Br. Protection, pl. go. cites 10 H. 6. 3. that it ſhall not be allowed, by the beſt 
opinion; for though the parties are demandable at this day, yet the entry ſhall be general, and 
frall hate relation to aue gege day; and then there is no day to allow the protection. 

ue ag two, and they appeared at the day, and the jury alſo. and for ſhortneſs of time they 
were adjourned 'i(l a craſhinum, &c, And at the next day the one caſt protect ion, which bore date the 
firſt day, and the other cat proteftion which Lore date the fecond day, and it was doubted whether 
they ſhall be allowed or not; becauſe they have appeared at firſt and caſt no protection, and arc 
not now demandable, therefore cannot caſt protection. Quere; for it is ſaid there, that in N. 
28 H. 6. 1. the protection was allowed in ſuch caſe. Br. Protection, pl. g. cites 27 H. 6. 4- 


15. If at the return the parties and jurors appear, and the 

Court commands them to appear when they ſhall be demanded, 

if they ſhall be demanded four days aſter, protection lies for the 
defendant, and it ſhall be entered ſpecially.) 

Br. Protec- 16. 13 R. 2. cap. 16. enacts, That no protection with the clauſe 

tion, pl. 82. quia prefecturus ſhall be allowed in any plea, wheres the ſuit was 


— A protec- . 
tion - rofec- commenced before the date of ſuch protection; except in a voyage, 


\ 82 ] where the king goeth in perſon, or other voyage royal, or in the king's 
turz, regu- meſſages, Howbeit this act will not infringe proteftions with the 
larly, muſt clauſe of quia moratur ; and if the party protected tarry more than a con- 


not be pure / 1 x 
che ſed. venient time in the country, without going to the ſervice, or return 


* hanging from the ſervice, the chancellor having notice theresf, ſhall repeal his 


oo . way protection. 


faileth when he goeth in the king's ſervice in a voyage royal: and that is twofold, either touching 
war, and that is only when the king himſelf, or his lieutenant, that is prorex, gorth, or when 
any goeth in the king's ambaſſage, pro negotio regni, or for the marriage of the king's daughter, 
or the like; this alſo is called a voyage royal, but a protection morturæ may be purchaſed, aud 
caſt, pendente placito. Co Lit. 130. b. — One had benefit of a protection, for that he was 
ſent into the king's wars, in company of the protector, into France, the greateſt part thereof being 
then under the king's actual obedience; ſo as the ſubjects of England were employed into France 
for the defence and fafcty thereof: in which caſe it was abſerved, that ſceing the protector pro 
tex went, the ſame was adjudged a voyage royal, 7 Rep. 8. a, in Calvin's Caſe. =Cites 3 H. 6. 

ut. 


Protection. 3g 


tit. Protection 2. So the Lord Talbot went with a company of Engliſhmen into France, then 
alſo being tor the greateſt part under the actual obedience of the king, who had the benefit of 
their protections allowed them. 7 Rep. 8, a. in Calvin's Caſe, ——Citcs 8 H. 6. 16. b,——*S, P. 
Jenk. 94. pl. 83. cites 20 E. 3. Protection. Fitzh. 83. &c. 155. 


17. In debt, it was ſaid, that in treſþaſs againſt the baron and 
feme, the ſheriff returned that the baron non eft inventus & cepi corpus 
upon the feme, and protection was caſt for the baron the ſame 
day, and was allowed; for he had a day by the roll though he 
had no day by the return of the ſheriff. Br. Protection, pl. 79. 
cites 3 H. 6. 3. 

18. In pracipe quod reddat, the tenant made attorney, yet he 


may caſt protection after, notwithſtanding that he had made at- 


torney, . Br. Protection, pl. 71. cites 2 E. 4. 15. 

19. A protection does not lie to diſturb an arreſt, or the execution 
of it; for the judges ought to allow it firſt, which cannot be 
without the view of it firſt in Court. Jenk. 94. pl. 83. 


(C) What Perſons ſhall have Protection, and 


againſt whom. | 
Quia Profecturus. 


Cr. PROTECT ION lies for the prazee in aid alone. 37 H. 6. 3. P. Pr. 
b Protection, 

32. b.) | 
pl. 16. cites 
40 E. 3. 18.—— This was in a ſcire facias on a fine, and per Cur. it well lies, and yet the ſtatute 
De 11s quæ recordata ſunt are to ouſt delayes. Br. Protection, pl. 63. cites 37 H. 6, 32. —— Br. 
Protection, pl. 58. cites 24 E. g. 26. Contra, that it does not he for the prayce in aid; for then 

the plaintiff will not ſue reſummons, and fo delay of juſtice; quod nota bene. 

In replevin the termor plaintiff prayed aid of his l or; and the beſt opinion was, that the prayee 
ſhall not be by protection, no more than the plaintiff who prayed ſhall be; for the avowant can» 
not have reſummons againſt them; and alſo they are plaintiffs, and are to recover damages againſt 
the avowant, and no plaintiff ſhall be by protection. Br. Protection, pl. 85. cites 5 H. 5. 5.— 
But 8H. 6. 16. in treſpaſs the prayee in aid was by protection; fer there he was to join to the 
defendant, and not to the plaintiff, as here in replevin, note the diverſity, Ibid. 


Quia Moraturus. 


[2. Protection quia moraturus does not lie for a man in execu- A priſoner 

f in execution 
tion upon a condemnation. D. 4. 5 Ma. 162. 50.] 2 
was thought a man very neceſſary to ſerve the queen in her wars, and the Court was moved by 
the attorney, per mandatum concilii, whether the queen might licence him with a keeper to gs 
to Berwick to defend it; but all the juſtices of B. R. and C. B. held, that he could * not be dif- 
miſſed by protection quia moratur — ſalva cuſtodia, &c. D. 163. b. pl. 30. Trin. 4 & 5 P. 
& M. Anon, ——Dal. 23. pl. 3. 8. C.—S. P. Jenk. 213. pl. 55. — Co. Litt. 130. 8. 


15 Protection does not lie for any officer in courts record. [ 83 ] 

7 H. 4.3. 2 

cites S. C. that in debt it was agreed by Thirne and all his companions, that ion ſhall not 

be allowed for any officer of the receipt; quod nota, and this it ſeems touches the receipt, of 

becauſe he ought to be always reſident. S. P. Nor for any other officer in any court of 

rcord, whole aneadance is necary forthe king's ſrc or wdwairion of bee. Co. 
tt, 130. b. | 
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(D) What Perſon in reſpect of Eftate ſhall have 


: them. 


& P. co. [i. A PROTECTION lies for the garniſbec at the return of the 
Litt. 130. b. ſcrre facias, becauſe he is not plaintiff before he appears, 


10 ge 3 12 — 
* 


5 P. f i 
| Br. Protec- and declaration is made, 3 H. 6. 18,] 
tion, pl. 16. : : | 
cites 4 E. 3 18.— He is not plaintiff till he has made title to the thing demanded. Br. 


Protection, pl. 1. 


Br. Protee- [ 2. But after plea pleaded no protection lies for him, for then 
_— he is actor. 9 H. 6. 36. b 20 H. 6. 29. b.) 

In a replevin before avewery made protection lies for the 
® Fol. 323. defendant; for before avowry he is not actor. 3 H. 6. 18. 


Br. Protection, pl. 1. cites S. C. 


Br. Protec= 4. In guid ei deforceat a protection lies for the defendant before 
tion, pl. 1. ge has maintained the title of the firſt record, for before this he is 
vites 5. C. | 
not actor. 3 H. 6. 18. 
5. In replevin, protection does not lie for the plaintiff but 
after av5wry made. 17 E. 3. 24. See for protection for garni- 
ſhee, 20 H. 6. 29.] 


(D. 2) For what Cauſes or Things they may have 
it, [and who, and when.] 


LI. IN appeal protection lies for the plaintiff, 17 E. 3. 24.] 


Br. Proc. [2, A prohibition does not lie for one before he is party to the 

tion. pl. 37. . 

cites S. C. action. 14 H. 4. 16.7 

S. p. co. 3. A. if a man prays to be received, and plaintiff ſays that he has 

L'tt. 130. b. nothing in reverſtan; at the ſame day, nor at another day, before 

o the iſſue is tried for him, a protection does not lie for him; for 
r. Protec- 8 - . 

tion, pl. 37. he is not party to the action before, *14H. 4. 16. 21 E. 3. 

cies S. C. 13, Adjudged. ] | 

+ Br. Pro- 

tecion, pl. 43, cites S. C. and that he is not party till he is received. S. P. pl. 62. cites 37 H. 6. 2. 


* Br. Pro- LA. But in a ſummons ad auxiliandum à protection lies for the 
. = prayee before joinder in aid, *3 H. 6. 30. + 8 H. 6. 16. b. ad- 


2.cites S. C. 
S. P. not- judged.) 
withſtand- | 
| Ing it was ſaid that the protection is quod ſit quietus de omnibus placitis & querelis, and he is not 
party, nor is he yet joined. Br. Protection, pl. 48. cites f S. C. 


{ 84 J fs. But otherwiſe it is, if the ſheriff returns nen ęſt inventus, 
for then he has not a day in court. 17 E. 3. 66, adjudged, | 
28. P. Per 6. So protection lies for the“ vouchce upon return of the 


Bab. For F x 
be is party ſummons ad warrantizandum ſerved before entry into -— = 
3 


Protection. 


ranty; for the demandant has made himſelf privy by the grant and may be 
of the voucher. 3 H. 6. 30. Curia 49. b. — 


84 


ment in value ſhall be given againſt him upon his default; and therefore protection lies. And 


ſo was the opinion of the Court, Br. Protection, pl. 2. cites 3 H. 6. 30. 


7. So protection lies for garniſhee at the return of the ſcire 


facias. 3 H. 6. 49. | 
8. A protection does not lie for the wuchee, if the ſummons 
be not ſerved at the day of the return. 27 E. 3. 79. b. adjudged. }] 


It does not 
he for 
vouchee till 


in judgment of law he be made privy, And if demandant counterpleads the voucher, theu until 


it be adjudged for the vouchce, a protection cannot be calt tor him, Co. Litt. 130. 


b. (t, 


9. A protection does not lie for an attorney in a plea. 19 H. 6. 


1. 
10. In an information for barretry, it was ſaid the defendant 
ſtood upon his protection. But per Cur. there is no protection 
in caſe of breach of the peace, nor again/? a rule of this Court. 
Freem, Rep. 359. pl. 458. Mich. 1673. B. R. Anon. 


(E) How many. [Or he ſeveral Sorts of Pro— 
tections. ] 


LI. THERE are only two ſorts of protections, quia profecFurus 
and moraturus. 39 NH. 6. 38. Curia.) 


manners of protections with the clauſe Vilumus. One is a protec- 
tion called qua profeFurus, and another protection quia moratur. 
And the third is a * protection which the king by his preroga- 
tive may grant, and the ſame is where a man is debtor unto the king, 


Mo. 2 29% 


Warram's 


. . . . C { — 
2. Protections are in diverſe forms, and of diverſe effects, and p;,;.am 
the king may grant them for diverſe cauſes. And there are 4 is either ge- 


neralor pare 
ticular, The 
general pro- 
tection ex- 

tends gene- 


the king may grant unto him that he ſhall not be ſued nor at- the 

tached, but taketh him into protection until he hath paid the ſubjzets, 

king's debt, But otherwiſe now by the Stat, of 25 E. 3. 12. — | 

[which ſee at (A. 2)] F. N. B. 28. (5) withis the 
; realm, 


whoſe offences have not made them incapable thereof. And there is a particular p 


rotection by 


writ, which is of two ſorts, one to give a man an 1mmunity from ations or ſuits, and the other for 
Safety of his perſon, ſervants, goods, lands, and tenements, whereot he is law ſully poſſeſſed from 
unlawtul moleſtation and wrong. The firſt is of right and by law, the ſecond are all ex gratia 
(ſaving one) for the general protection implies as much. Co. Litt. 139. And then divides partie 
cular protections in the ſame manner as here, and ſays that theſe are excellent points of learning, 
aud that the cauſe of granting the two firſt is of two natures, the one concerns the ſervice of war, 
as the king's ſoldters, &c. the other wiſdom and counſel, as the king's ambaſſador or meſſenger pro 
negotiis regnt; both theſe being for the publick good of the realm, private mens actious and ſuits 
muſt be ſuſpended for a convenient ume; tor jura publica anteferenda privatis. As to the 
third protection cum clauſula, Volumus, the King by his prerogative regularly is to be preferred 
in payment of his duty or debt by his debtor before any ſubject, although the king's debt or 
duty be the latter; and the reaſon hereof is, for that theſaurus regis eſt fundamentum belli, & 
firmamentum pacis. And thereupon the law gave the king remedy by writ of protection to pro- 
tect his debtor, that he ſhould not be ſued or attached until he paid the king's debt; but hereof 
grew ſome inconvenience, for to delay other men of their ſuits, the king's debts were more ſlowly 
paid; and tor remedy thereof was made the Statute of 25 Ed. 3. Co. Litt. 131. b. (1) 


3. There is another protection cum clauſula, Volumus, and that The ach 
u wwhen the king ſendeth a man in his ſervice into the wars beyond the protection 


H 3 ſeas; 


E 

"2 
+ 
3 
4 
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eum clauſu- ſeas, or into the Marches of Scotland, and there he is detoined and 
nb (lept priſoner; he ſhall have a ſpecial protection, reciting the whole 
man ſent matter; and in * the end of the ſame protection ſhall be ſuch 
Pio the clauſe, f præſentibus minime valiturit pot diliberation. pred. R. a priſe 


— — pred. ſi conting. ipſum iterum liberari ab eadem, F. N. B. 28. (c) 


ſea is impriſoned there, ſo as neither protection proſecturæ or morature will ſerve him; and 
this hath no certain time limited); whereof you ſhall read at large in the Regiſter, and F. N. B. 
Co. Litt. 131. b.— . So likewiſe fe contingat iter allud non accipere, vel intra illum terminus 
4 partibus trenſmarinis redire. Co. Litt. 1 8 


4: It appeareth by the Regiſter, fol. 280. that there are di- 
verſe manners of forms of protections. I here a man fearcib ta 
travel the country with his merchandiſes, or to collect the alms for 
the poor of an hoſpital, or of the church, then they may purchaſe 
letters patent of the king's protection, commanding the king's 
ſubjects for to defend them, and to maintain, aid and afliſt them. 
F. N. B. 29. (D) 

5. The protection cum clauſula, Volumus, which is of right, id, 
that every ſpiritual perſon may ſue a protection for him and his goods, 
and for the farmers of their lands and their goods, that they 
ſhall not be taken by the king's purveyor, nor their carriages or 
chattles taken by other miniſters of the king, which writ doth 
recite the Statute of 14 Ed. 3. Co. Litt. 131. b. (p.) 

6. Lord Coke ſays of theſe protections he cannot ſay any thing 
of his own experience; for albeit Queen Eliz. maintained many 
wars, yet ſhe granted few or no protections ; and her reaſon was, 
that he was no fit ſubject to be employed in her ſervice that was 
ſubject to other mens actions, leaſt ſhe might be thought to delay 
juſtice. Co, Litt. 131. b. | 

7. Quia ipſe in guerris neftris in Flanderia detentus exiſtit per 
unum aunum duraturus, 3 Lev. 332, Trin. 4 W. & M. C. B. 
Barrudale v. Lord Cutts. | 


(F) For what Perſon it lies. [Corporation, &c.] 
78. F. Nor (x, A PROTECTION does not lie for a corporation aggregate, 


for other a 
3 as for * mayor and commonalty, becauſe this is to ſave 


vn; for it their appearance in proper perſon, and ſuch corporation cannot 
cannot >< appear in proper perſon, and therefore is out of the cauſe of 
that all are Protection. + 21 E. 4. 79. b. 30 E. 3. 1. Dubitatur.] 

in the ſervice of the king, &c. Br. Protection, pl. 76. cites 21 E. 4 79. Corpora - 
tons aggregate of many are not capable of theſe two protections, viz. profecturæ or moraturz, 
becauſe the corporation itſelf is inviſible, and reſts only in conſideration of law, Co. Litt, 130. 
8. bd) cites ſame caſes, —+ Br. Eſſoign, pl. 114. cites S. C. 


(G) Againſt what Perſon. [King, &c.] 


Br. Protec- CI. IF the ling brings an action, a protection does not lie againſt 


cues S. C. him. 21 E. 3.13. b. | 
according= =[2, But ſee 33 E. 3. Protection 98. A protection lies againſt 
118 the king in an action brought by him, unleſs it be a plea which touches 


fays, that the crown, 34 E. 3. Protection 122. Accordingly] 
3 | there 


Protection. 286 


there ſcems to be near the ſame number of authorities on each fide of the queſtion, whether a de- 
fendant in action tam quam can take advantage of a protection? But he further ſays, there is no 
great nced nicely to ex+mine thele matters, ſince generally it is expreſsly provided by penal ſta- 
| tutes, that n-ither wager of law nor protection ſhall be admitted in any ſuit brought upom h-m. 

2 Hawk. Pl. Cap. * 26. pl. 61. and there he cites, in the margin, for the affirmative, lüsh. 
Protection 98 129, Keilw. 195. b. And for the negative he cites Fuzh. Protection 61. 105. * 


»1 E. 3.13. pl. 12. Co. Litt. 131. 


3. If the gueer brings an action, a protection lies againſt her, 33 


21 E. 3. 13. b. 34 E. 3 Protection 122. — 
ed. Br. Protection, pl. 44+ cies 21 E. 3. 13.— Fitzh. tit. Protection, cites S. C. 


(H) For whom it ſies for a Collateral Reſpect. rol ga 


(i. II lies for a man who is upon mainprize, though he is in a I 5 Sas 


manner in priſon, 9 H. 6. 58. 22 E. 3. 4. adjudged.] t be ef. 
ſoigned ; for 


the one affirms him to be at large, and the other to be in priſon. Br. Protection, pl. 7. cites 
S. C.—In debt upon bond the defendant caſt a protection, upon which the plaintiff demurred, 
It was objected, that this protection was not good becauſe the defendant was admitted to bail, and 
ſo is intended always in priſon, and fo it is mentioned in the Record; and then the protection 


being quia moratur in portubus Zealand is againſt the Record, Le. 185. pl. 258. Hill. 31 Clin. 
B. R. Oſborn v. Kirton. 


2. So if a man who comes in by the exigent be lett to a main- Aſſumpſit 
for work 


prize, yet a protection lies for him, 22 E. 3. 4. adjudged. dane pro- 
| ceſi conti- 


Ok * | nucd to the 


exigent at the return whereof a protection was brought into court under the great ſeal to flay the 
outlawry, for that he _ defendant) is detained in our wars in Flanders, to continue for one year, 
if in our ſervice he ſhould ſo long remain, beyond ſea ; therefore the king wills, quod iþfſc fit Fore 
from all ſuits, pleas, &c. except pleas of dower unde nihil habet, quare impedit, and aſſiſe of novel 
difſeifin and attaint ; it was objected, that this writ is not to be allowed, being brought in upon 
the exigent, which is the king's ſuit; and the words (licet tangat nos) are not in the protection, 
but non allocatur; and the protection was allowed. 3 Lev. 932. Trin. 4 W. & M. C. B. Bar- 
rudale v. Lord Cutts, 

3. One taken upon a capias utlagatum after judgment, had a — 
protection, but being brought to the bar of C. B. his creditor he for h 
moved, that he might be charged in execution; Hobart Ch. J. ho comes 
faid, and the Court agreed thereto, that becauſe the capias utla- n upon the 

5 5 . , f. d pia utla- 
gatum is the king's ſuit, and for the ſubject but in the ſecond um. 3 
degree, therefore the king may diſcharge it, but hardly by a pro- Lev. 332. 
tection, eſpecially not being delivered or made known to the Barrudale 

. » „ V. Lord 
coroners. Hob. 115. Hill. 13 Jac. Sir Tho. Sherly's Caſe. Cutts. 

4. Upon a capias utlagatum the 2 that the party 
who was arreſted had a protection from Lord Stafford, who is a 
lerd of parliament. But by Winch J. only in court, the return 
is clearly naught; and day was given to amend his return, and 
this was granted by Hobart Ch. |. at another day in the ſame 


term Win. 24. Mick. 19 Jac. Anon. 


H 4 ) Nox 
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(I) Not for him who cannot appear. 


E IF at the ſummons ad warrantizandum ficut alias returnable 

no writ be returned, no protection lies for the worechee, | 
becauſe he could not appear if he was preſent, inaſmuch as the 
land is not now to be loſt, 30 E. 3. 23. adjudged, ] 


. (k) Not for the Plaintiff 


3. &c. 
The plain- [ I. A PROTECTION does not lie for him who is plaintiff or 


ti cannot 


„ demandant in a ſuit. 19 H. 6. 51. 17 E. 3. 24. 


tection, for the protection is always for the defendant, and ſhall be caſt for him, if it be not 10 
fte tial eis where the plaintiff becometh &r fendant, F. N. B. 28. C, 
I: cannot be caſt for che demandant or plaintiff, becauſe the tenant or drferdant cannot ſue a re- 
u Or a re-altachnent, but the plaintiff only that ſued out the ſummons or attachment, &c. 
mult ſue alſo the re-ſummors or re-aitachment. And fo it is of an actor, in nature of a plaintift, 
&c. as the garn dee after affearance, and an avowant, and tne like. Co Lut. 130. b. g. 


F. P. Fer 2. If a man be autlawed in an action of treſpaſs, and purchaſes 
Finch. but * 5 : 3 
3 his charter of pardan, and ſues a ſcire facias againſt the plaintiff, 
ing. contra. A protection does not lie for the defendant in the ſcire facias, for 
Br. Protec: he is plaintiff, for this is but to bring him in to count. 38 E. 
tion, pl. 41. _ 

cites S. C 1. i 
After the plaintiff has counted, a protection in this caſe lies for the defendant, but not before. 
F. N. B. 28. /G) in the new Notes there a, cites 43E. 3. 36- —— It hes for the garnithee at the 
day of the return of the ſcire facias, but not after he has made title. F. X. B. G, in the wew | 
Notes thetic. (a) cites 3 H. 6. 18. & 9 li. 6. 36. | 


3. $2 in ſuch ſcire facias a protection does nt lie for the 
plaintiff, before the plaintiff in the firſt action has counted againſt 
him, for before this he himſelf is plaintiff, 43 E. 3. 36 | 

[4. But after the plaintiff in the firſt action has counted againſt 
him, a protection lies fot the plaintiff in the /crre facias, for the 
ſcire facias is but to bring him in to count. 43 . 3.36.7 

— — 27 [5. In a replevin after avoaury no protection lies for the defend- 
= an ant, becauſe he is actor. 17 E. 3. 24. 38 E. 3. 1. 


C. accordingly.—-S. P. For he is become actor; and e contra where he pleads ne priſt pas, there 
protection lies. Br. Protection, pl. 55. cites 22 H. 6. 28. Ibid. pl. 85. cites 8. C. 
F. N. B. 28. (G inthe new Notes there. a) cites S. C. & 25 E. 3. 43. 


[6. But otherwiſe it is before avowry. 


2 . For * — - . . . 
—— i [7. In a replevin a protection does nt lie for the plaintiff. 24 
pla miff 3.27. 

will not ſue re- ſummons. and fo delay of juſtice; quod nota bene. Br. Protection, pl. 58. cites 
8. C. — F. N. B. 28. G. in the new Notes there. (/ — S. P. citcs 20 K. 2. Fitz, Frotection 
106. 3H. Ls 5 24 E. 3 26. Contra 17 E. 3 24 4. per Shard. 


S. P. Br. (8. In a replevin if the plaintiff hath aid of him in reverſian at 


7 the ſummons returned, a protection does not lie for the praice 
S. C. (becauſe he is actor.) 24 E. 3. 27. 
8. P. For tbe {9. In an audita querela againſt the conuſee of a ſtatute for ſuing 


execution 


ng 
on 
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execution againſt the defeazance of the ſlatute, ſcilicet where he has c—_— 
performed the conditions, no protection lies for the plaintifF in all caſt ity 


nd not th 
the audita querela, becauſe he is plaintiff and actor. *47 LE. 3. plaintiff, : 
LL b. 24 E. 3 245 35. b. adjudged.) Protection, 


pl. 28. cites 
47 E. 3. 3. S. P. Ibid. pl. 41. cites 38 E. 3. 1. And per Wiching. the defendant in the audita 
querela is defendant and not actor quære. F. N. B. G) in the new Notes there. a) cites 8. 
C. and alſo ſays that it lies not for the defendant in this action, and cites 13 E. 3. Fitzh. Protec- 
tion, 71. But ſays, this is to be intended when the eftate 15 to be executed, and not when it is 
already executed, and the ſuit is to have execution; tor it ſeems there, that if it ſo appears by 
the writ the protection is allowable at the venire tacias, and Cites 47 E. 3. 3, 4+ 


[10. In an audita querela againſt the conuſee for ſuing execu- 
tion againft his own releaſe, a protection does not lie for the conuſee 

after the conuſor has ſhewed his matter, for now the conuſee is 

actor, and this plea of the conuſor is only an anſwer to bar the 

conuſee of execution. 47 E. 3. 5. b. 13 E. 3. Protection, 71. [ 88 J 
Adjudged. 38 E. 3. 1.] 

II. If the conuſee of a ſtatute ſues execution againſt his re- Br. _ 
leaſe upon a ferffee of part of the land, and the feotfee tues ſcire — 23 
facias againſt the conuſee at the return thereof, the conuſee may 3 
have a protection caſt for him. 47 E. 3. 4. 

[12. In a quod ei deforceat no protection lies for the tenant, Br. Protee- 
after that he has ſhewed his right according to the nature of his g. 


; , « cites S. C.— 
writ, becauſe he is actor. 38 E. 3. 1.J Fi. N. B. 28. 


(6) in the 
new notes there (a) cites S. C. and P. but ſays that it lies for him before he has made title, and 
Cites 43 E. 3.6. And that after title ſo made for the tenant, it lies for the plaintiff, and cites 
20 R. 2. Protection, 1C6. 5 H. 5. 5. 


(L) In what Actions. 


Fr. A PROTECTION gruia profeturus lies in a quod permittat. = 
56 H. 3. Itinere Stafford Rot. 8. Adjudged. Tol gag. 
2. Protection does not lie in an Me. 39 H. 6. 39.] | 


S. P. khr. Aid 
del Roy. pl. 106. cites F. N. B. Br. Protection, pl. 53. cites 21 II. 6. 42. by the Statute 
of E. 3. 7. 


And the ſame of Attaint, Ibid. 


Both. 
C3. They lie not in a quare impedit. * 39 H. 6. 39. 10 H. 4. & P. Br. 


ö r .: . : Protection 
6. 43. Aſſis. 21. per Thorpe for the miſchief of the incurring ol. & win 
of lapſe in the mean time. | | 27 H. 6. 1. 

| * Br. Pro- 


tection, pl. 67. cites S. C accordingly, 
pcr Choke and Pryſot. 


Fitzh, tit. Protection, pl. 15. cites S. C. & P. 


4. Protection lies in a ſcire ſucias upon @ fine. 40 E. 3. 18. b.] Br. Protec- 


f | tion, pl. 16. 
cites S. C. Co. Litt. 131. (y) — S. P. Notwithſtanding the flatute which ouſts the delays. Br. 
Scire Facias, pl. 217. cites S. C. Fitzh. tit. Protection, pl. 93. cites S. C. 


[*5. So it lies in a ſcire fucias upon charter of the pardon of out- * Fitzh, tit. 


lawry, after a count upon the firſt original. 43 E. 3. 36. ] bl 2 
8 


. 
[+ 6. Protection 


3 Perctection. 


4 — [+6. Protection lies in writ of right of dewer. 43 E. 3. 6. b.) 
pl. 30. cities S. C. 


Br. Pro- 7. Protection does not lie in writ of dower unde nihil habet, 
— for the haſty remedy, becauſe ſhe has nothing to live upon.“ 43 
C. accord- E. 3. 6. b. 17 E. 3 22. b. Adjudged. 39 H. 6. 39 


ingly.— 
S. P. Br. Aid del Roy, pl. 106. cites F. N. B. 
would tend to ſtarve the widow. 


Jenk. 30. pl. gs. cites S. C. Ter this 


Br. Protec- | [8. But it lies in quod ei deforceat, where ſhe claimed to hold 


— I in dower, for this is grounded upon her own poſſeſſion. 43 E. 3. 


— Jenk. 50. 6. b. 


pl. 95. that 
it does not lie in a quod ei deforceat brought by tenant in dower, where ſhe had loſt her 


dower by default. 
Hub. it. o. So it lies in writ of entry ſur diſciſin brought by feme, 


- 


Proteetion, here the makes title to hold in dower, for this is of her own 
30. cites 

3 C. poſſeſſion, 43 E. 3. 16. b.) 

L 89 J ic. In dower, if the vouchee denies the deed of the heir, by 

Fitzh. ti. which the demandant recovers immediately, and the tenant and 

Proteci0n, the vouchee go to iſſue upon the deed, a protection does not lie 
I. 49. cites Hee . 

8. & for the vouchee, becauſe the original plea is a plea of dower (and 

ſo is of the ſame nature.) 17 E. 3. 22. b. adjudged.] 

3 (11. If dower be aſſigned to a feme in chancery, and after it 

* is evicted by an elder title, and ſhe brings a /cire facias againſt the 

S. C.—— tenant to be end;wed of the other two parts in chancery, a protection 

Br. Protec. does not lie for the tenant, quia placitum dotis. 43 Al, 32. 


ton, pl. 68. n 
Cites Lo E 3. adjudged.) 


32. S. P. and ſcems to mean the S. C. 


S. P. For [12. In ſcire facias againſt cenulſce of a flatute merchant for ſuing 
the conuſce exccution again? his own releaſe, a protection lies for the conuſee, 


is defendant g 8 : . 
in this ſcire though it does not lie in the ſuit to have execution of the ſtatute, 


ſacias E. : 
though he 47 3 q 1 ho 
was plaintiff in ſuing execution. Br. Protection, pl. 80. cites 47 E. 3. 4. Nor in ſcire 


facias to have execution on a judgment. Godb, 366. pl. 457. Hill. 2 Car. B. R. Buſher v. 
Murrey, —— Lat. 197. S. C. 


Br. Protee- [ 13. In ſcire facias in nature of an afſiſe, protection does not 
— vg lie, becauſe he ſhall not have more advantage in this than in the 
aſſiſe. 3 H. 4. 16. b.] | 

14. The ſame law in ſcire facias againſt a lord upon reverſal of 

an attainder. 3 H. 4. 16. b.] | 
[ 15. A protection lies for the defendant in a quid juris clamat. 

| 17 E. 3. 68. adjudged.) 

® Fitzh. tit. [16. In a writ of error, and ſcire facias thereupon, to reverſe a 
penn fine, though error be aſſigned in the fine, becauſe he was within 
S. C. age, at the time of levying it, yet a protection lies for the defen- 
dint; but the plaintiff ſhall be immediately inſpected for the 


miſchief, that he may be of full age before the year is _ 
® 21 Bo 3 


Protection, 89 


21 E. 3. 24. b. adjudged. 21 Aff. pl. 10. 22 E. 3. 6. b. ad- 
judged.) 

I. If upon a caprias awarded againſt conuſor of a ſtatute 
merchant, the ſherit? returns, that he is dead, the feoffee of the 5 
connſor of the land liable to the ſtatute, upon ſhewing thereof + 
to the Court, ſhall not have his protection quia prgfecturus al- 
lowed, beczuſe he has not any day in Court. 33 E. 3. Protec- 
tion, 115. | 

(18. In an elegit within the year in B. R. a protection, by 
which the king has taken into his protection lands and chattels, 
was allowed for him againſt whom the judgment paſſed, though 
he had not day in Court. 13 E. 3. Protection 72.) 

| [19. 1 E. 1. Rot. Patentium Membrana 15. Rex ſuſcepit in 

protectionem & defenſionem ſuam Willielmum de Applefield, homines 
terras ac redditus & omnes poſſeſſiones ſuns in Hibernia, uſque ad feſ= 
tum purificationis proxims futurum, et Rex vult quod prædictus Wil- 4 
lielmus interim quietus fit de omnibus placitis, exceptis placitis de dete, 4 
aſſiſa nove difſetſſine. & ultime preſentationts, Ibidem autem pro- : 
tection for Jo. de Nevil for all pleas except the ſaid 3 pleas. Ibi- 4 
dem autem, protection for the maſter and brethren of St. T homas - 
the Martyr, of Acon in Ireland, fimply for all pleas without ſuch | 
exception. Jbidem autem, protection accordingly. 

20. Membrana 16. protection quia profecturus granted to P. 
cum Clauſula, gued interim quietus fit de omnibus placitis, exceptis 
tribus, &c. et exceptis placitis que coram juſticiarits, &. membrana 
protectionis cum clauſula quod quietus fit de omnibus placitis, exceptis 
tribus, & c. & exceptis loquelis, &c. præſentibus minime valituris. 

[21. Membrana 19. Protection cum clauſula, exceptis tribusy 
E exeptis placitis, & querelis in itineribus juſticiariorum ngſtrorum 
interim ſummoniendis.] | 

22. 7 H. 4. 4. Enacts, That in an action of debt brought againſt 90 
the goaler which letteth a priſoner eſcape, a protection ſhall not lie. The _ 


—— 
Fol. 326. 


ſhall 
grant protection in this caſe by reaſon of this ſtatute. Per Priſot. And Brook ſays, that the 
Gatute ſaying, that protection Niall not lie, is as much as to ſay, that the king ſhall not diſpenſe 
with the ſtatute ; quod nota, Br. Parliament, pl. 30. cites 39 H. 6. 39. 


(L. 2.) Caſt in what Court. 


1. A PROHIBITION ſhall be allowed in a court of ancient 
demeſne, or in other court of record, as London, &c. and 


when the plea is removed the protection may be allowed. F. N. 
B. 28. (K). 


(M) For what Cauſes it may be granted. tegen, 


lib. 6. cap. 7. 
Quia Profecturus. De Caufis. 
| Excuſatio- | 
[1. * U Profetturus to F. and there moraturus in negotiit dum 4 _ h | 
4 regni is not ſufficient cauſe without ſhewing ſome Effonits ul- 
eſpecial retainer by the ling, or indenture, as ambaſſador, or 1 
+ ſuch ſpecial cauſe. 39 H. 6. 39. Curia.] 2 


129, 12. — The cauſe of granting a protection muſt be expreſſed in the protection, to the end it 
| may 


90 : Protection. 


may appear to the Court, that it is pro negotiis regni, or pro bono publico. Co. Litt. 130. 


S. P. And the buſineſs of the realm ſhall not ſerve, unleſs it was certainly expreſſed what 
buſineſs. Br. Protection, pl. 67. cites S. C. 5 | 


1 S. P. Godb. 366. pl. 457. Hill. Car, B. R. Buſher v. Murrey E. of Tullibardin. 


2. A protection has not been ſeen for the going to Rome to be 
precurator of the king. 39 H. 6. 39.] | 

[3- It may be Dua prefecturus ad Curiam Romanam de licentia 
damini regis. 56 H. 3. Rot. 8, The prior of Little Malverne's 
Caſe, Adjudged.] 

[4. 1 E. 1 Rot. Patentium Membrana 15. ProteFio conceſſa 
J. de Nevil, & pluribus aliis qui in eccurſum regis ex licentia regis 
profeturi ſunt ad partes tranſmarinas & habent literas regis de pro- 
tectione duraturas uſque ad feſtum emnium ſanforum proxims futurum, 
cum clauſuila quad interim quieti fint de omnibus placitis exceptis tribus 


S 7 triplicata. 5 
Both. 


5. If the poſſeſſions and chattels of any man be taken into 
the protection of the Ling without cauſe, this ſhall not conclude 
or delay any man of his action. 11 H. 6, 10.] 

(6, But if the Hing takes a man into his protection becauſe he 
is in his ſervice in his war, this protection ſhall be good, 11 H. 
6. 10.] 

7. 1 K. 2. 8. Enacts, That ns protection awith the clauſe of wolu- 
mus ſhall be alleged for victuali taken or brought upon the voyage or 

ſervice wheresf the protection makes mention, neitber yet in pleas of 
treſpaſs or in contracts made after the date of the ſaid protection. 


L 9! ] (N) For what Cauſes it ſhall be granted in Reſ- 
—— — 


. pect of the Place where. 
— Moraturus. 


Br. Protec- [1, UTA NMoraturus ought to be hn a certain place, as upon 
tion, pl. 67. 22 victualling of Calais, or the like, 39 H. 6. 39. 


cites S. C. 
he prot ction, as weil moraturz as profeftura, muſt be regw:r/y to ſome place out of the 


realm of England, and that mult be to jome certain flace, as luper ſalva cuitodia Caliciæ, &c. 


8 [2. Jun Moraturus ſuper altem mare, is not good.] 

Br. Protection, pl. 67. cites 39 H. 6. 39. S. P. Becauſe the ſea carno! fav, and by conſequence 
he cannot ſtay upon the fea. F. N. B. 28. (I) cites Trin. 36 H. 6.-S. P. And alſo becauſe a 
great part of the ſca is within the realm of England. Co. Lift. 130. b. (q) 


2 3. Dua Aaraturus in obſequio mftro in partibus Walliz is not 


ment was go, becaule Wales is within the realm. 7 H. 4. 14. Dubitatur. |] 


given to the demandment, and in the mean time the protection was expired, and the demandant 
prayed ſciſin of the land, and could not have it; for the day of adviſement was given to the de- 
mandan?, and not to the tenant upon the protection. Br. Protection, pl. 33. cites S. C.— A 
protection to Wales is not good. Co. Litt. 130. b. (g — S. P. J-nk. 66. pl. 24. becauſe it is 
in the pea cable poſſeſſion of our lord the king. — And where the protection was quia moratur ix 


portubus Zealand in ot ſequia noeſtro, it was laid by Tanfield to be no cauſe of protection; for the 


uſual form (and fo is the law) is that ſuch a perſon is employed in — regni for the deſence of 
England, &c, For if the king will give aid to another prince's ſubjetts employed in ſuch ſervice, 
they ſhall not have protection. Le. 185. pl. 258. Hill. 31 Eliz. B. R. Oſborn v. Kirton. 


4. Protection of voyage royal in * Ireland ſhall not be allowed; S. P. Be- 
for it 7s within the juriſdlictiin of this realm. But otheraviſe it is of — * 
Scotland, for there is war between us. Per Moyle J. Br. Pro- poſſeſhon of 


tection, pl. 72. cites 7 E 4. 27. our lord 
the king. 
Jenk. 66. pl 24. But Co. Litt. 130. b. (q) ſays it may be to Ireland or Scotland, becauſe 


they are diſtinct kingdoms. 


5. And protection ſuper ſalva cu/lodia lies there; and otherwiſe 
not. Per Littleton, Br. Protection, pl. 72. 

6. And protection caſt quia moratur with E. W. deputy of the 
Duke of Clarence is good, if the duke by his commiſſion has 
power to make a deputy, Br, Protection, pl. 72. cites 7 E. 4. 
27. 
7. The king's protection containing this cauſe (quod defen- 8. P. co. 
dens profeFurus eft verſus Scotiam, moraturus ſuper defenſianem caſtri Wy 
de Carliſle) is not good to fave the default of a defendant in a 
ſuit, becauſe Carliſle is within the kingdom of England. By all 
the juſtices of England; the king in his kingdom is preſumed 
to be ſufficiently defended with arms, and every ſubject is bound 
to aid the king to ſubdue his enemies and rebels. Jenk. 66. 
pl. 24. | 

8. The regiſter of writs is, that a protection is good with this 
clauſe, quia in exercitu prefecturus pro ſervitio regio verſus Scatiam; 
and is alſo good for the defence of Calais, or of any part of France 
ſubdued by the Engliſh, Jenk. 66. pl. 24. 

9. In debt the defendant ſhewed forth a protection quia pro- 
fecturus with the Lord Hunſdon Zo Berwick, Dyer doubted if 
the protection did lie, but ſaid that it ſhould rather be mora- 
turus than profecturus; for a profecturus 26 Calais was never 
good, but ſuper victulationem Calicii; but Harper contra; for Ber- 
wick is out of the realm, 3 Le. 20. pl. 48. Paſch. 14 Eliz. 

C. B. Chriſtmas's Caſe. 


(O0) For what Time it is to be granted. [ 92 J 
Both. 


[1. 1 E. 1. Rot. Pat. PROTECTIO duratura uſque ad feſtum 
Membrana 15. purificationis proximo futurum.)] 
2. HBidem, protectio quia prafecturus duratura uſque ad feſtum om- 
nium ſanctorum proximo futurum. | 
3. Bidem autem proteftio duratura uſque ad | feſtum] paſche proxi- 
mum. 
4. Ibidem protefio pro H. qui in occurſum ſe transfert duratura 
' wſque adventum regis in Angliam. 


{5+ Protection lies * not for more than one year at a time; but Br. Protee- 
4 | when tion, pl. 67, 
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eite S. O. when the year is ended, the king may grant it for another yeary 
po —_» and ſo on in infinitum. 39 H. 6. 39. 40.) 

Cites S. C.- A protection is not to be for more than a year and a day after the date thereof: 
and then if need be, a new protection mult be ſued forth, F. N. B. 28. (D) S. P. Co. 
Litt. 130. b. (n) It may be revived by reſummons, if che protection be not repealed be- 
fore, Jenk. 27. pl. 50. 


[6. But it lies for an intire year, and if there be a re- attach- 
ment within the year, it ſhall abate. 40 E. 3. 18.) 
9 P. Fora [y. If a protection be caſt, which bears date 7 Jan. duratura 
rin, my for 1 year, garniſhment may be 8 January the next year ; for this 
ring writ / | 7. , 

bearingdate is à day after the year, or it may be 7 January, for it ſhall be 
the fame intended to be purchaſed after the time in the day of the grant 
his ary of the protection. 40 E. 3. 18 J 


writ abated, Quære. Br. Jours, &c. pl, 12. cites S. C. — Br. Brief, pl. 40. cites S. C.— 
S. P. Co. Litt. 130. b. n) 


8. A protection granted to one, &c. until he be returned from 
Scotland, was diſallowed for the uncertainty of the time. Co. 
Litt. 130. b. (p) 

9. The Lady M. had a protection of the king, and the pro- 
tection was granted for the king and his ſucceſſors; and yet by the 
judgment of the Court it is gone by demite of the king, Lat. 
58. Paſch. 1 Car, Lady Mollineux's Caſe. 


(P) At what Time it may be coſt. 


Regularly a [CT. I a ſummons ad anxiliandum iſſues againſt praiee in aid, 


1 and the ſheriff returns qud mandavit ballivs, Oc. qui nul- 


caſt hut u ben lum reſponſum dedit, a protection does not lie for the prayee at the 
the fart, day of the return, becauſe he had not day in Court. 17 E. 3. 
hart 4 66. adjudged 

in court, . Juag ] 

and when if he had made default, it ſhould ſave his default; therefore when execution is to be 
granted againſt body, lands, or grods, no protection can be caſt, becauſe the defendant hath no day 
in court. Co. Litt. 130. b. (1) 


See (E) pl.. 2. If the inqueſt be taken at the Niſ Prius, no protection 
lies at the day in Bank, becauſe they [are one day. 21 E. 3. 


515 
See B) pl. 3. {| 3, If defendant makes default at the N/ Prius, by which the 


= rb inqueſt is taken, a protection does not lie for him at the day in 
* 


{ 93 ] Bank, becauſe they are one day in law. 3H. 4. 13. b. Contra 
* 3 18 E. 3. 58. | | 
3. an 


P. 33 E. 3. S. P. For the party ſhall not plead a releaſe meſne ; quod nota. But cites 21 E. 3. 
contra, that protection was allowed in ſuch caſe:.— In flea real the tenant made default at the N 
Prius, and at the day in Bank protection was caſt and allowed, and no petit cape awarded. Br. Pro- 
tection, pl. 50. cites 9 E. g. at the end. And M. 19 E. 3. the parties were at iſſue in account, 
and at the N% Prius the deſendant made default, by which the inqueſt was taken by default, and 
temained ; and at the day in Bank protection was cafl, and allowed. Br. Protection, pl. 50. 
Proteclion was caſt at the day of Nife Prius, and the juſtices took the inqueſt by default, and at the 
d in Bank repellance was a by which the plaintiff prayed judgment, and could not have it ; 
for the protection was allowable at the day when it was caſt, aud therefore it ſhall ſerve this day: 
dy wich if they kad had power to allow protection at the Nifi Prius, it had ſaved the T— 
efau 


ms es, wed 4 «a 


kk 
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; and their went of power ſhall not put the party ts miſchief to award the inqueſt by his 
2 ; by which it was Lane y that the plaintiff ſhall ſue proceſs aga! of the inqueſt upon we ff 
eue, &c. And note, that at this day of Niſi Prius aforeſaid, the dcten ant made default, and a 
— caſt the protection for him, and the inqueſt, notwithſtanding this was taken by default, 
found for the plaintiff, and all was void at the day in Bank for the reaſon aforeſaid; quod nota. 
Br. Protection, pl. 64. cites 14 H. 6. 2.—Br. Enqueſt, pl. 25. cites S. C. And this though in 
ſome reſpects, the day of Ni Prius and day in Bank are all one. Br. Enqueſt, pl. 2g. cites 21 
H. 6 20. ut where protection is caſt at thr day of the N Prius, and the juſtices do not take the 
enqueſt, but record it, and at the day in bank the protection 15 diſallowed, there the inqueſt ſhall be 
0 by default; for in this caſe the default never was ſaved ; contra ſupra, —-In action 22 
in B. R. againſt T. S. they were at iſſue, and at the NMiſi Prius the plaintiff appeared, and the de- 

endant was demanded, and made default, by which it was entered quod defendens exactus non venit 
fed quod W. N. caſt protection for him, and fo all was recorded: and before the day ia Bank the 
plaintiff ſued repeal, and at the day in Bank caſt it in court, and prayed that the protection be 
annulled; and fo it was, and the inqueſt awarded by default; the reaſon ſeems to be inaſmuch 
as the default was recorded before the protection was caſt. Br. Protection, pl. 71. (dis) cites 
4 E. 4. 1.,—Br. Enqueſt, pl. 41. cites S. C. 


Quia Profecturus. 


Ca. If defendant in an action * prays an imparlance, when he is * Orig. is 
demanded to come to his anſwer, a protection quia profecturus — * 
of a more ancient date than the appearance, may be caſt for E ns 


t 
defendant q'iſuit enparler fore Se ib 


Quia Moraturus. 


[F. If the defendant prays to imparle when he is demande 


to anſwer, a protection quia moraturus in obſequio, of elder date Fol. 328. 
than his appearance, lies not for him. 29 E. 3. 41.] 


Both. 


[6, In an account, if the defendant comes in upon the capias, If a n 
and the plaintiff counts againſt him, and he defends it, he cannot hach à Pro- 


CE 


caſt a protection quia prefecturus after, becauſe he has entered — K 
the plea, Contra 13 E. 3. Amercement. 18. adjudged.] — 
pleads 2 


plea, yet at another day of continuance after that, a protection may be caſt ; ſv at a day after ag 
exigent; but after appearance he cannot caſt a protection in that term until a new continuance be 
ken. Co. Litt. 130. b. (m) a 


7. If the defendant pleads, and the plaintiff imparles, a pro- Br. Protec- 
tection lies for the defendant the next day, notwithſtanding the 72%» Fe 
pleading before. 44 E. 3. 16.] | Br. Jours, 

I. 16, cites 

8. Note, that in ſcire facias a protection purhaſed pending the 5: C. 
ewrit, ſhall not be allowed, but where he goes in a voyage royal, 5. P. F. N. 
that is with him who conducts the king's hoſts, or with the 
king's lieutenant, and net with him who goes with the king's ſon | 94 ] 
into Ireland; for it may be that it was no journey of war, as it 
ſeems. Br. Protection, pl, 34. cites 11 H. 4. 7. | 

9. Protection caſ at the Niſi Prius, and repealed at the day in 
Bank, ſhall ſave the default of the defendant ; and contra of the pro- 

; teftion 
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— . Bed Me Boney bm, — I 


2 + 
a fiat 


94 Pꝛotection. 
tection caſt at the day of Niſi Prius, and diſallowed at the day in Bank, 


Note the diverſity, becauſe it is apparent. Br. Protection, pl. 


51. cites 21 H. 6. 20, | 

10. Where a man has nit prius and aſſiſe, againſt one and the 
fame perſon, and at the day the defendant appears to the aſſiſe; yet at 
the ſame day he may caſt Protection quia moratur, in the Niſi Prius. 
Br. Protection, pl. 51. cites 21 H. 6. 20. 


(Q) How. 


Quia Moraturus. 


Br. Protce- 1, IF a protection, quia mraturus, be caſt by the party himſelf 
— in perſon, then he ought to ſhew cauſe, as to ſay, that he 
2g. co. came into theſe parts to buy victual or other neceflaries for the 
Lit, 131. caſtle, for which purpoſe he ſtays here; but when it is caſt by a 


80 firanger, it is ſufficient for him to ſay, by protection. 38 H. 6. 


: 23. b. per Moyle.] : : 
Br. Pro- 2, In ſuch protections there ought to be an exception of derber, 
> pond quare imp. and afſiſe. Arg. Noy. 177. cites * 39 H. 6. 39. 


8. C. ac- 3. A protection may be caſt for the party by a ftranger, as well 
eorcingly. as by the party himſelf, F. N. B. 28. (E) 


(R) Allowing, and Dijallowing of Protection. 
Who ſhall be Judge. [Pl. 1, 2, 3, 4.) [And 
the Effect of Allowing, or Diſallowing it, pl. 


5, 6, 8.] 


The courts [1. JF protection comes to the ſheriff for a man who is in his 
of juſtice, cuſtody, if he delivers him, he ſhall be amerced ; for he 
where we 1 4 I! iel bat n h h 

Protection is 18 not a judge to allow 1t z but ne oug t to return the protec- 
c-/t, are to tion and body into court, and there it ſhall be allowed. 38 Hl. 


allow or ? 
diſallow of 6. $35 
the ſame, be they courts of record, or not of record, and not the ſheriff, or any other officer or 


miniſter. Co. Liit, 131. a. (ec) 


[2. So if he takes a man who has a protection. 6 H. 4. 9. b. 
Curia P. 10 Ja. B. Docter Barrow's Caſe, Curia Dubitatur. 
[EASY 
See B) 1. (3. At the Ni Prius, a judge cannot allow nor diſallow pro- 
tection before his aſciate come, and if it be caſt before the one, 
before the other comes, this ſhall not ſerve when the other 
judge comes, without new prayer to be allowed. 43 E. 3. 20. b.] 
[4- At the N/ Prius, the judge cannot allow nor diſallow a 
protection. 48 E. 3. 7. b. 17 E. 3. 22. b.] | 
Br. Protec= [g. But the Judge of Nis Prius, when the proteion is caſt, 
non, g may take inqueſt be bene eſſe, and if the protection be allowed at 


according - the day in Bank, then the verdict ſhall ſerve for nothing; but if 
Iy.——Br. it be diſallowed it ſhall be good. 48 E. 3. 7. b. 


Enque ſb 


Ped 2) —— D 


Protection. 95 


Enqueſt, pl. 8. cites 8. C.— Br. Niſi Prius, pl. 7. cites 8. C.—8S. P. Br. Diſceit, pl. 6. cites 35 H. 6. 
43. per Priſot.— When protection is caſt, he ought to ſurceaſe, unleſs he take the jury de bene 
elle. Br. Protection, pl. 15. cites 35 H. 6. 58. per Juſticiarios. 


* [6. When protection is caſt at Nif Prius, the juſtice is to If a 2 
record the default and protection; and fo at the day in Bank, e NT 
if the protection does not lic, this ſhall be a default. 17 E. 3. Prius tor 


one, and 
2 b.] before the 


day in Bank, it is repealed by innot-ſcimus ; yet becauſe it was once well caſt, it ſhall ſave his de- 
fault ; but if the protection be d/allowed, ether for variance, or that it lay nat in the action, or the 
like, there it ſhall cru to a default, Co. Litt. 139. b. (1) 


L/. If the protection be caſt for Birton, where the record is See (5) 
Burton, the protection ſhall be difallowed. 25 E. 3. 43. Ad- 
judged.] 

by 33 E. 1. Enacts that a challenge ſpall be entered againſt a pro- 
lectian of the king's ſervant z and if the country paſs againſt him that 
cat the protection, it ſhall turn to a default, if he be tenant, and if 
he be demandant, he ſball I;ſe his writ, and ſhall alſo be amerced ts 
the king. : | 

9. Protection was qu2d prerogativa naſtra regia ſuſcepimus in pro- 
lectionem noftram regiam, corpus, terras & bona de W. & nolumus 
quod inquiratur, nec quod prerogativa naſora arguetur, Wray Ch. 
J. thought the protection not allowable ; for there are but two 
protections, quia moraturus, and quia profecturus, and though 
he would not argue the prerogative, yet as judge, he would con- 
ſider of it; and he thought that ſuch prerogative as tends to the 
great prejudice of the ſubject, is not allowable ; to which all 
agreed; for which reaſon it was diſallowed. Mo. 239. pl. 374. 
Paſch. 29 Eliz. C. B. Warram's Caſe. 


: — Acomy 
(S) For what Cauſe ; For /ariance. Fol. 32g. 
. 


. . . . . | 5 5 Se R. 1. 
I. ]* in the protection he is named chivalier, and in the writ wa /P 


miles in Latin, this is not ſuch variance as to diſallow the gr. Protec- 


protection, 42 E. 3. 9.] tion, pl. 18. 


5p f ö | cates S. C. 
S. P. For it is not variance in effect. Br. Protection, pl. 85. cites S. C. 


[2. But if there be any variance between the protection and 
the writ im.the name / him by hon it is caſt, this ſhall not be 
allowed. 44 E. 3. 2. 7 H. 6. 22. 

C3. But if the protection be caſt by A. B. clark and {clark is Where the 


more than is in the aurit, yet it ſhall not be diſallowed for this Protection 


was Fehn 
ſurpluſage. 2 I. 4. pl. 1. e 

and the bill 
and declaration were John Kirton of A. gent/eman ; this was held to be no material variance, 
being only in the addition; for before the Statute of 1 H. g. additions were not neceſſary in any 
actions. Le. 185. pl. 2538. Hill. 31 Eliz. B. R. Oſborn v. Kirton. 


g. If a writ be brought againſt M. de Triage, and a pro- Br. Protet- 
tection quia moraturus is caſt for M. Triage, leaving out (de) tion, pl. 35 
Vol. XVIII. i though 
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ces . C. though it be caſt in the abſence of the party, pct it ſhall not be 
* allowed, becauſe it cannot be intended the fame perſon. 11 H. 4. 


cites S. C. 70. Adjudged.] 
And be- 


cauſe it was purchaſed pending the writ, and M. Triage and M. de Triage cannot be intended one 
and the ſame perſon, theretore by the award the protection was diſallowed, and petit cape 
awarded; quod uma. 


[5. And this can et be aided by averment that he is the {arms 
ferſan. Adjudged. 11H. 4. 50. ] 

Trefpa's 6. If in an action a man be named . C. nber de K. and in 
gata, þ. - . ? : © : 
22 Te. the protection caſt by him . 1-4per de K. is left out, this ſhall not 
N. ge » 
D. and at be allowed. 19 H. 6. 48. 
the Nin 
Prius the defendant, caſt protection, quod ſuſcepimus in protectionem noſtram 7. N. de D. and 
nurer was left = out, and theretore the protet tion was driallowed, and the detendant was de- 
manded, and appencd by atorncy, and the inqueſt taken, Br. Variance, pl. 45. cites 19 H. 6. 4. 


96 J [7. In debt againſt J. C. executor of TIF. if a protection be caſt 
for 7. C. leaving out (execrit2r) yet it fhall be allowed, becaulc 
this is not part ot his name; and if there are 2 of the ſame name, 

the plaintiif may ſhew it. 29 F. 3. 40. b. Adjudged. | 

Br. Vari- LS. If there be a variarce teten the writ and protection, yet if 

ance, pl. 32. BI | p : Tt: 

dies „ the protection be of elder date than the writ, the protection 

r. Pro- ſhall be allowed; for no default is in the defendant, becauſe the 


teetion, pl. yyeit is not according to the protection 6. 70, b. 
Ba cures. Writ is not according to the protection. 11 . 4. 57. 70. b.] 
C. Contra it Cems 1t it bears date alter the writ. 


[g. If there be mare in the pretoctian than there is in the writs 
though the writ be of elder date than the protection, yet the 
protection ſhall be allowed. 25 E. 3. 41. b.] 

* ere 11. As if he be named J. the fon of J. de Mohun, knight, and 
Aa Pa in the protection he is named J. the fon of J. de Mohun de Bur- 
rocke, tnight, and fo more is in the protection than in the writ, 
yet the protection ſhall be allowed. 25 E. 3. 41. b. Adjudged.] 

(12. If a vurtance be between the proceſs aid the original in an 
action, and a protection is according to the proceſs, yet it thall 
not be allowed, becaufe the protection ought to be always ac- 
cording to the original, and not to the other proceis. 11 H. 4. 

70. b. Adjudged, ; | 

C13. If there be a variance between the proretizn and the aurit 
in the ſurname of the party, becauſe leſs is irr the protection than 
in the writ, yet the protection ſhall be allowed, 27 E. 3. 88. b. 
Adjudged, ] 

1. If the writ be againſt S men de Armardeſly, and the pro- 
tection is for Siam de Kimardeſlee, yet it thail be allowed. 1 E. 3. 
11. b. though it was purchaſed after the writ.J 

Cro. J. 177. [15. If Gerrard Malines be fued, and he caſts a protection of 
5. Ode elder date than the writ, in which protection he is called Garret 


defendant 4 ; 
wasorderes Malines, though Garret and Gerrard are all one name, yet if 


| to anfacr, this be not averred to be one, the protection thall not be a> 


lowed. 


0 
: 
t 
, 
0 
v 
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lowed. P. 16 Ja. B. R. between Travers and Malines. Ad- 2 * 2 
judged.] ; — 


execution they would adviſe, 


16. Variance was between the writ and the protection, but Pr. „ 
it deer not appear there what variance, and for the variance the f 
protection was diſallowed. Br. Variance, pl. 103. cites 44 E. 
2. f 
17. If there be variance Berueen the record and he protection, it ho the 
is not a'lowable; for this is never allowable, Br, Protection, nobel 
pl. 59. (bis) cites 4 H. 6. 9. gai-N A. J. 
of O. in the 
county of Il. F/g. nnd the protection was A. B. of O. E/g. in the county of H. alias diftus A. P. of 
O. Paſton ſaid, it ſhonld not be allowed for the variance ; but Aſcue and Fulth. ſaid, Yes; for 


it has A ys iatendent to be One and the ſame perſun, Br. Variance, pl. 47. Cites 22 H. 6. 3. 
r. Protection, pl. 54. cues d. C. 


— — m 


18. In treſpaſs, the original was Richard Melineux, and the Br. Protte- 
protection Richard Money, and therefore was diſallowed for the fc 
variance. Br, Variance, pl. 41. cites 7 H. 6. 22. 

19. Where the defendant has ſeveral additions by alias diftus, if Br. Protec- 
protein be caſt for him, which accords to ore of the names and not von. 8 
with the other, yet the protection is gdod ; quod nota ; by all ITY 
the juſtices. Br. Variance, pl 48. cites 22 H. 6. 50. 

20, At the Niſi Prius, at the ath day, the parties were demanded, 
ond appeared by attorney, and the defendant's attorney caſt protection, 
and they were adiem ned till the next day, and there the plain- 
tiff was ready to. have alledged variance, becauſe addition of the 97 
name of the defendant in the writ was nit in the protection; and the 
Court was in opinion to have diſallowed the protection for this 
variance; by which the ſame day the attorney caſt other protec- 
tion, bearing date the ſame day. Br, Protection, pl 10. cites - 

28 H. 6. 1. 


(T) [Allowed or not.] For what Cauſe. Ta? 
Quia Profecturus. — 
{In reſpect of the Time of the Repeal thereof. 
| FL 14-12-28 | 


Ii. WIEN this protection is to be allowed, if it be alledged, S. P. But 
that the party has been beyond ſca (after the purchaſe — 
of the protection, and is returned), the protection ſhall be diſs ed, and be 


allowed. 44 E 3 4 tos and re- 


turns w ö 
te term, yet it ſnell not be allowed by way of plex, av it is agreed there. Br. Protection, pl. 


24. cites 44 L. 3. 12. | 


[2. But if the protection be 22 eo only with A. who ic returned Br. Pretee- 
at the time of the allowance, yet if A. be ready to go beyond ſea uon. pl y 


again the protection ſhall be allowed. 44 E. 3. 12.) py nt. 


C3. But if the protection be 2 7 with B. it it be alledged when 3.7. Bui 
| the 


2 


, 

N 

j 

| 
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it be allow the protection is to be allowed, that he continued Paying in Eug- 


od 2 _ land (it ſeems that it is intended, that B. is gone), the protec« 
within the tion ſhall be diſallowed. 47 E. 3. 6. b.] 


year. Br. 


Protection, pl. 29. cites 47 E. 3. 6. 


Fr. Protec= . If a ſheriff returns a cp! corpus againſt B. yet if a protec- 

= 4 tion quia profeurus be caſt for him after, it thall be allowed. 
14 H. 4. 1. b. | | 

Track. dr. [5. When the protection is to be allowed, if the Zing ſends a 

Protection, brit to the Court, reciting the grant of the protection, and that 

| = Ne he underſtood that he is maimed, fo that he cannst go in his ſervice, a 

and therefore he commands the juſtices to proceed in the plea, 0 

the protection ſhall not be allowed. 29 E. 3. 36.) | a 

6. If he for whom the protection is caſt has f been in the er- 7 

vice of the king, as he ought, and it appears to the Court, that C 

there is a negle& in him before the allowance, the protection 1 

ſhall be diſallowed. 24 E. 3 35. P 

7. If a protection gra profeturus be caſt for the defendant in al 

an action, yet if the protection be repealed before the allowance 4« 

it ſhall be difallowed, 13 E. 3. Amercement 18, Adjudged.] | 


Nc 
| - | in 
Quia Moraturus. 3 
4 
* Br. Pro- [. If a vitualler of Calais has a protection quia moraturus, and 87 
bo cles 9% returns into England to buy victual for the ſoldiers, if he be tec 
j S. C. fucd here, the protection ſhall be allowed, 6 H. 4. 9. b. Ad- by 
| Jt wy 3 4 judged. * 11 H. 4. 57. 1 19 H. 6. 35. b. Adjudged.] = 
. But if he lays about his own buſineſs, the plaintiff may ſue repeal of the protection. — Bereit by 
| caſting proteTion quia m in delay of the action of the plaintiff, and ſtaying at ER. in the 3 
: county of ® Middleſex, ait:ndin,g on his proper AH che defendant id, that he came from Calais for 14H 
4 artiliery, by command of th: l1euterant, abſque hoc that he ſtayed at B. attending on his proper buſi- 
| neſs, prout &c. Br, Traverſe per, &c. pl. 362. cites 20 H. 6. 10. 
I 
1 *[ 98 ] C9. But if it appears, that ſuch a man is in England, the pro- ef th 
I tection {hull not be allowed without alledging ſuch ſpecial cauſe of = Z 
4 1 : ca 
q * Lis return. 11 H. 4. 57. But 19 H. 6. 35. b. is 3 


, which that this cannot make iſſue.] 
ves allow- 


ed, and within the ear the ſame J. N. brought writ of debt againſt the plaintiff, and he tendered hi; 
Laie and J. M. was nonſuuted ofter appearance, and becaule J N. appeared within the year, the 
Irn plaintiff prayed, that the protettion caſt by J. N. be diſallowed, & non allocatur, but ſhall 
have“ deceit. Br. Protection, pl. 88. cites 47 E. 3. 26.—— * Orig. is (Diſcent). 


. 7 3 C10. If it appears, that a man is in the cuſtody of the ſberif by 
geg his return of cepi corpus, a protection quia moraturus ſhall not be 
allowed. 14 II. 4. 1. b. becauſe it cannot be intended true 


againit the return, | 


[r. If a protection be caſt, and the juftices will advi 7 qwwhe- 
ther it ſhall be allowed for variance, and in the mean time 1 day 7 


Frotectin paſſes, yet the protection {hall be allowed. 20 H. 6. 6. 
f [1 2. But] 


LI 2. [ But) if a protection be caſt, and the juſtices will adviſe 
whether it ſhall be allowed for variance till the fourth day after, if 
a repeal be dated after the 4th day, the protection ſhall be diſal- 
lowed. 10 H. 6. 4. b.) 

[13- If protection be ca/? at Niſe Prius, and it is repealed at the Br. Jours, 


day in Bank, it ſhall be diſallowed. 10 H. 6. 6. b. 11 H. 6. 14 ” nay 
ſays it ſhall ſerve the defendant; for it was good at the firſt day, and the firſt day a the other 


day are all one day in law, Br. Jours, pl, 11. cites 35 H. 6. 59. 


14. In treſpaſs the ſheriff returned cepi corpus, and at the day had 
not the body, by which he was amerced, and proceſs awarded to 
diſtrain the old ſheriff, who made the return, and was now re- 
moved, who returned that he had diſtrained him, and that he had 
not the body, and protection quia profecturus was caſt for the 
defendant. And per Kirton, he has no day in court. Contra per 
Thorp clearly, and that if he comes he ſhall be received to 
plead ; and by him clearly, the protection ſhall be allowed; and 
after, it was diſallowed for variance. Br. Protection, pl. 22. cites 
44 E. 3. 2. 

I is debt the defendant at the Niſi Prius caſt the protection, But if the 


notwithſtanding which the juftices took the inqueſt ; and at the day protection 


in Bank, the plaintiff obtained innoteſcimus, and repealed the protec- wa 


Cient, or va- 
tion; and yet by the beſt opinion the protection is allowable, be- 7iant from 


ö 7 : the record 
cauſe it was good at the time it was caſt. For by Priſot, if the pro- anda , 


tection be not expired at the caſting of the Nift Prius, aud is expired had took the 


by the day in Bank, yet it thall be allowed; for all this is one and inqueſt, 
the ſame day, and if it was good at one day, it ſhall ſerve at — 


another. Br. Protection, pl, 25. cites 35 H. 6. 58. the defend- 


ant at the 
day in Bank, Contra of a good protection repealed or expired after, And it is ſaid there that 
14 H. 6. 2. and 14 H. 4. 23. it is ruled that the protection {hall be as here in the principal Caſe, Ibid. 


16, In debt, the parties were demurred in law, and the opinion 
ef the Court was with the plaintiff, Nele prayed reſpite of judgment 
till the next Monday to ſhew other matter; and the Court ſaid if he 
caſt any protection in the meſne time, the judgment ſhall be en- 
tered upon this day; but if he does not caſt protection, the 
judgment ſhall not be entered till the Monday. Br. Protection, 
pl. 72. cites 7 E. 4. 27. 

17. Upon a commiſſion of oyer and terminer againſt Hue de | 99 J 
Chreſſey, he appeared upon the proceſs ; the plaintiff counted 
againſt him, and the defendant brought the king's writ to the 
juſtices, that Chreſſey the defendant was to go along with the king 
ta the Marches of Scotland, to aid the king in his var, and the king 
commands the juſtices to continue the plea, till his [the king's \ return. 
Notwithſtanding this writ, the judges proceeded againſt Chreſ- 
fey, and gave judgment againſt him; this judgmeut was af- 
armed in error; for the king requires that which cannot be; 
he requires the continuance of the. plea till the king's return, 
Thich is uncertain when it ſhall be, and every continuance is 
to a certain day. Lex à rege non ęſt vialanda. Jenk. 7. pl. 10. 

| | $2 18, Na 
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18. No writ of protection can be allowed, unleſs it be ander 


the great ſeal, and it is directed generally. Co. Litt. 131. a. (d) 
19. Upon a habeas corpus to the ſteward and marſhal of the 
hovſe, &c. for W. S. he returned quod domina regina, per /iteras 
rat patent:s fuſcepit F. M. and bis ſureties in protectianem ſuam re- 
gam, ard farther by the ſaid letters patents volui-, that if any 
perſon ſbouid arreſt or cauſe him to be arreſted, that then the ſaid 
mmar/bal of her houſe, or his deputy, might erref every ſuch per- 
ſon, and detain him in priſon until he ſhould anſwer for the con- 
2 before the privy council; and that the ſaid W. S. cauſed 
the ſaid J. P. one of the ſureties of the ſaid J. M. to be arreſted, 
&c. whereupon the ſaid W. S. was diſcharged; and afterwards 
becauſe the parties cauſed the ſaid W. S. to be arreſted again for 
the ſame cauſe, an attachment was granted againſt them. Le. 70. 

pl. 93. Mich. 29 & 30 Eliz. C. B. Scarch's Cafe. | 
Lat. 297. 20. Scire facias was brought t have execution on a judgment. 
Fate ne The defendant pleaded, that the king, Oct. 7. in the 2d year of 
Court gave his reign, took him into his protection for a year, and granted 


perempiory that during that time he ſhould be free from all manner of 


plaints, except dower, quare impedit, and placita coram juſti- 
judgme © clariis itinerantibus. It was argued that this was not a good pro- 
— not tection. 1ſt. Becauſe it was after the ſcire facias brought, and be- 
— fore the return, and cited 10 H. 6. 3. and 11 H. 4.7 And 2 
protection pending a ſuit is not to be allowed, though it is quia 
profecturus with the king's ſon. 2dly. It does not mention any 

icular cauſe of the grant, as quia profecturus or quia moraturus, 
c. Jdly. This Court of B. R. is greater than that of a juſtice 
in Fyre, which is among the exceptions. And the Court was 
of opinion that there was no colour for allowing of the protec- 
tion. Godb. 366. pl. 457. Hill. 2 Car. B. R. Buſher v. Murray 


the Earl of Tullibardin. | 
— — ; | 
Fol. 331. (X) In what Caſes Protection caſt for one ſhall 
25 2 er ve for others. In Reſpeci of the Perſons. 
3s no (U in LI. JN action againſt privy and confreers, protection for the prior 
5 For it ] ſhall ſerve for the confreers. 45 E. 3. 23. 


15 one and the ſame body. Br. Protection, pl. 86. cites 8 C. 


® Br. Pro: [ 2. So in action againſt boron and foes protection for the 
3. 24. * 43 E. 3. 23. 


tec t. ö 

— = baron ſhall ſerve for the feme. 45 

* 

4. g's 4 pl. mow 8. Cz. Zaquett, pl 8. cites Pp Br. Niſi Prius, pl. v. cites 8. — 
. 1% b. (e) cites 33 H 6. 3. 43 E. 3.23. 48 E. 3. 3. 4 H. 5. Protecuon 109, — Br. 

Protection, pl. 14. cites 35 H. 6. 3. — Sec (Z) Pl. 4 S 7 i * 


(T) Rees 


Protection. 


(Y) Repeal of a Protection Moraturus. 


$8 * a protection quia, Ec. be allowed in B. a certiorar: may 


be ſued to the ſheriff of London where he is, whether 
he be attending on 7he bujineſs of the king, according to the pro- 
tection (which was moraturus ſuper viftulatione Caliciz) or on his 
own buſineſs, and the ſheriff certifies in Chancery that he avas re- 
maining at Landon attending his own proper buſineſs, by which the 
party has an innteſcinus, directed to the juſtices of Bank to repeal 
the proteFionz upon ſhewing thereof to the Court, he ſhall have a 
reſummons againſt him, But quære what proceſs ſhall be made 


againſt the inqueſt, whether it ſhall be tried by the /ame pannel, 
or a new venire facias, 21 E. 4. 20.] 
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Br. Protec- 
tion, pl 75. 
cites S. C. 
— Albert he 
that had the 
protection, 
eicher mo- 
ratutæ or 
proſecturæ 
return into 
England, 
and haply 
be arreſted, 
and in pri- 
ſon, yet it he 


cams orer to provide munition, habiliments of war, victuals, or «th-7 necefſaries, it is no breach of 
the ſaid conditional clautc, nor ayainit the at of 13 K. 2. cap. 16. For that in judgient of law 
he, coming tor {uch things as are of neceſlity for the maintenance of the war, motatur, accord- 


ing to the intention of the protection and ſtatute aforcſaid. Co. Litt. 131. b. 


Both. 


2. If a protection be h , and after the * plaintiff comes, 
and /ays that the defendant was not in the ſervice of the king, yet 
the Court thall not repeal the protection tiil the day in the pro- 
tection. 24 E. 3. 35. Adjudged.] 


* Roll is, 

the defend- 
aut comes 

and ſaysthat 
the plan- 

tiff was 


not in the fervice, &c. but the Year-book has neither the word plaintiff nor defendant 11 it. 


3. Protection ca at the Ni Prins, and repealed at the day in 
Bank, ſhall excuſe the default at the dav of Niti Prius, ſo that 
he appears at the day in Bank. Br. Protection, pl. 38. cites 
14 H. 4. 23. 


Br. Enqueſt, 
pl. 18. cues 
S. C.-— 
Br. Diſcon- 
tinuance of 
proceſs, 


pl. 13. cites S. C. — Br. Default, pl. 27, cues 8. C. 


4. In pracipe quod reddat againſt baron and ferie, a protection 
was caft for the baron, and the ſame day inneteſcimus aua, caft imme— 
diately to repeal the protection, by which it was repented ; and by all 
the juſtices it was awarded u defarlt; quod nota ; the reaſon 
ſeems to be inaſmuch as it was never allowable, by reaſon of the 
1m mediate caſting of the innatiſcimic, and it was protection quia 
profecturus eſt. Br. Protection, pl. 65. cites 1 H. 6. 6. 

5. Note that protefion was all;wed in treſpaſs, and the next day 
the plaintiff ſhewwed a repeal, and upon this re-attachment was 
awarded immediately; quod nota, and other ſuch matter the 
{ume year, fol. 22. where it is ſaid that the allowance is for a 
year, and therefore cannot be repealed within the year, and alſo the 
party may have action of diſceit; and this notwithſtanding, the 
law was agreed to be ut ſupra, and ſeveral precedents were 
mewed that it may be repealed within the year; quod nota. Br. 
Protection, pl. 12. cites 34 II. 6. 4. 22. 


6. A protection may be avvided 2 manner of ways 3 iſt, _ 
"DS the 


too Protection. 


the caſting of it before it be allowed, 2dly. By repeal! thereof 
after it be allowed; by doi of it many ways; as fer that it 
lieth not in that action, or that he hath 19 day to caſt it, or for 
material var;2nce between the protection and the record, or that 
it is not under the great ſeal, or the like. 3dly. After it is allowed 
by iuncteſcimus; as if any tarry in the country without going to 
the ſervice, for which he was retained, over a convenient time 

C 101 J] after that he had any protection, or repair from the ſame ſer- 

| vice, upon information thereof to the Lord Chancellor, he ſhall 
repeal the protection in that cafe by an innoteſcimus. But a 
protection ſhall nz be avoided by ar averment of the party in that 
caſe, becauſe the record of the protection mu} be avoided by matter 
of as high nature. Co. Litt, 131. a. (h) 


(Y. 2) Proceedings upon the Repeal. 


r. I treſpaſs at the exigent, the parol was put without day by pro- 
tection, and after came the plaintiff with writ of the king, 
that they diſallow the protection, becauſe he had uct done the 
buſineſs which he ought to do, and prayed exigent de novo, and could 
not have it, but had Pane per Vadizs Sicut alias, Br. Protection, 
pl. Gt. cites 39 E. 3, 4, 5. 

2. Where the jury appears, and protection is caſt, and the 
Juſtices think that the protection is nat all;wable, where in fuct it is 
allowable; and upon this they take the inqueſt, and all this 
matter ſhewn to the Court in Bank, the Court ſaid, that the 
juſtices of Niſi Prius miſtook, and thereupon the plaintiff thewed 
forth repellance, which was allowed; and yet no party was de- 
manded, nor proceſs awarded againſt the old jury, but new 
Venire Facias awarded. Quod nota, 2 inqueſts upon iſſue. 

Br. Protection, pl. 51. cites 21 H. 6. 20. 
"a 41 3. At the Niſi Prius in actian perſanal, the defendant caſt pro- 
cite 8. tection, which was recorded, and the ingue/? not taken ; and at the 
—Br. Eu- day in Bank the plaintiff caſt repeal, which 4was allaaued, and the 


t, pl. 35. e 3 , ; 
_—_ 85 plaintiff prayed the proceſs againſt the jury, and the inqueſt was not 


— But the awarded by default; for the protection ſaved the default there, 


ſame year, and ſo, by the repeal, proceſs ſhall be noa made againſt the jury, 
fol. d new and not a new venire facias awarded, by the beſt opinion. And 
Niſi Prius , ; , 
was award. this for good reaſon; for the jury have day at the day in Bank, 
ed in ſuch at which day the protection was repealed, and ſo now the firſt 
— jury ſtood; quod nota bene. Br. Protection, pl. 69. cites 5 E. 
pl. 69 — 4 2 
Ard [ee : 
there fol. 3. beeauſe the juſtices of Niſi Prius t00k the ingueſt notwithPanding-froteftion caſt, the taking 
of the inqueſt was void; and yet the juſtices of Niſi Prius have not power to allow the protection. 
Ibid. — And the fame year, fol. 3. the Abbot of S. brought afjiſe, and alſo in another action haZ 
Wife Prius againſt J. S. who appeared at the aſſiſe, and caſt protection quia moratuy at the Ni Prius, 
and becauſe he appeared in perſi at the aſſiſe, therefore it cannot be quod ipſe moratur juxta 
verba protectionis, the:efore they took the inguelt, and yet non allocatur at the day in Bank; for 
in divers ſuis a man may appear 5s to the one, and be nonſuited as to the other; and there new 
vemre facias was awarded upon the repea!, as in the caſe aboveſaid. Ib:d,-—— And the ſame 
year, fol. 4. diſtreſs was awarded againſt the old jury, But 5 E. 3. 35. new verve facias __ Fo 
| | warded,; 
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warded ; and there it is ſaid that it had been done both ways, Quod nota. Ibid, —— Br, - 


Enqueſt, pl. 35. cites S. C. | | 

Note, by all the juſtices, that if at the day N Prius protection be caſt, by which the ingueſt 
is diſcharge, and at the diy in Bank the protection 15 repealed ; this proves that the defendant did 
not go into the king's {-rvice, and therefore it is as if no protection had been caſt, nor any appear» 
ance made at the Niſi Prius; and therefore the diſcharge of the jury was wrong, and the plaintiff 
ſhall have new venire facias, and net new n prius ; quod nota, per omnes. Br. Protection, pl. 
91. cites 11 H. 6. 14. 


(Z) In what Caſes Protection caſt for one, ſhall 
ſerve for the other Defendants. In what actions. 


DLT. Fx all per/onal actions, à protection caſt for one, ſhall not 
ſerve for the other defendants, 41 E. 3. 31. S. 40.] 
[2. As in freſpaſe, protection for one ſhall not ſerve for the 102 ] 
other defendants. 41 E. 3 laſt caſe. 22 H. 6. 22. 43 E. 3. Br. Pro- 
23. 45 E. 3. 24. 4 H. 4. 4. b. 14 Hf. 4. 21. b. 17 E. 3. 9. — 


16. b. 30 E. 3. 17. admitted. 44 Aſſ. 13. Admitted.] C. accord - 
ingly.— Br. 
Privilege, pl. 12. cites 14 H. 4. 21. b. S. P. So in any ation in nature of treſpaſs, whick © in — 
ee where every one may mie without the other, there a protection caſt for one, ſhall ſerve for 
im only, unleſs they jorn in pleading ; or it they plead ſeveral pleas, and one venire facias is awarded 
agatuſt all, there a protection calt for one, ſhall put the plea without day for all; and therefore 
in former times the plaintitt uſed to ſue out ſeveral venue facias's in thoſe caſes, for fear of a pro- 
tection, &c, Co. Litt, 130. b. (1) | 


[3. So in conſpiracy. 41 E. 3. Tbidem 42 E. 3. J.] 8. P. For 
this aft: 
is in the nature of treſpaſs. Br. Protection, pl. 17. 5 8. C. 


4. But in treſpaſs againſt baron and feme, protection for baron * Br. Protec- 
ſhall ſerve. for the feme. 43 E. 3. 23. 17E. 3-8. iG pl. 21. 
44 Aff. 13] s F. Br 

Protection, pl. 14. cites 35 H. 6. 3. See (X) pl. 2. 8. P. 


Ls. In actions entire, not ſeverable, protection for one ſhall Br. Protee- 


ſerve for the other defendant. 45 E. 3. 24. — * 
6. As in debt. 45 E. 3. 24.) —_ * 
7. 50 in accompt. 45. E. 3. 24.) | ly.—S. P. 
8. In detinue. 45 E. 3. 24. > * b. 6) 


[9. In mixt actions, protection for one ſhall ſerve for all the 
defendants. 41 E. 3. laſt Caſe.] 

[10. As in raviſhment of ward, protection caſt for one, ſhall See pl. 18. 
ſerve for all the defendants; for this is an action to recover the 
body of an infant, which is entire, and cannot be * ſevered, 29 _ on 
E. [3] 41. Adjudged 41 E. 3. laſt Caſe 3 H. 4. F. b.] * Orig. is 

[11, In right of ward againſt 2, protection for one ſhall ſerve (Suer.) 
for both. 30 E. 3. 17. b 

[12. In real actiont, protection for one ſhall * not] ſerve for * Orig. is 
all the defendants. | 2 1 


tion or plea real or mixt, againſt two (where protection doth lie) a protection caſt for the one doth 
(he plea without day for all, Co. Litt. 130. b. Jap / put 


[13. In a præcipe quod reddat, protection for one ſhall not ſerve Br. Protec- 
"x for 


102 - Protettion. 


tion. pl. 26. for the other defendants. * 45 E. 3. 24. becauſe they may be ſe- 
cites d. C. vered. Contra 3 H. 6. 18. b. 29 E. 3.41. 


according - 
Iv. If the one and the other appears, and the one caſts protection, this ſhall ſerve to put the 


parol without dey for both; but it the one makes default, and the other caſts protection, grand 
cape hail iſſue of the motety ; quod nota dwerſty. Br. Protection, pl. 1. cites 3 H. 6. 18. & 
* 22 ©. 6. 41.— Ibid, pl. b. cites 9 II. 6. 48. Contra. - + Br. Protection, pl. 52. cites S. C. 
That protection calt for the one ſhall pur the parol without day for both; per Browne Prothonotar v 
cleaily, & 5? Sefore appearance or after appearance. —Ans T. +2 F. procipe quod reddat was brought 
— gefau't ugon tte grand cape, and the ſame day protection was ſhewed forth for 
ene of the tenants, and the petrol put without day for all. Ibid. — But note, that he who caſts the 
toledo when the demandant prayed ſeiſin of the fourth part of the land, took the tenancy upon 
km. or otherwiſe the land had been leit; and fo ſce that one and the fame perſon appeared, and 
was by protection, and all at one and the fame day, Ibid. Pranipe quod reddat, the tenant 
rauched 2, who entered t the warrantry, and wucicd the tenant by 2 range naue. and (hewed cauſe, 
and proccis granted, and 2% te dz) of ſummons returned, one of the rouchees made default and th: 
other af heard. ang pitt cafe a of the moucts ; and at the day he who made default was by protec. 
607, and the other appeared ; and ut was preyed, that the protection ſhall ſerve tor both; but at 
laſt it was aG&1uded, that it ſhall ferve for the one only, by which the other caſt other protection. 


Br. Protection, pl. 3. citcs 5 H. 5. 77. 


Br. Frror, 14. If rorit of error be brought upon a recovery in real action 
7 OY againſt the heir, and ſcire facias againſ? the terretenant, 2 protection 
che ferve for the heir ſhall not ſerve for the terretenant. 9 H. 6. 48. b.] 


but for : . 
kimſelf only. Br. Protection, pl. G. citcs 9 H. 6. 48, 


35. Replecuin againſt 35 Capias 7 ued againſt 2, and the 3d was 
by protein; and after exigent iflued againtt the 2; and fo ſ:e 
that the protection for the one in this action ſhall not ſerve for 
the others. Br. Protection, pl. 42. cites 38 L. 3.12. 


(A. a) On that Plas Protection for one thall 
ſerve tor others. 


Br. Protec- C1. IN againſ? 3, if they plead a joint iſſue, a protection for 


nn. pl. 49. 1 l 8 
EC one thall ſerve for the others. 2 UI. 6. 12. b. 


accordingly.— S. P. 4rcleaic, &c. by the opinion of the Court. Br, Protection, pl. 78. 
cuts 8. C. | 


Br. Protce- [z. But otherwiſc it is if they plead ut guilty, for they are ſeve- 


tion, pl. 40. ral iſſues. 2 H. 6. 12. b. 
cites S. C. 


accordingly.——lIbid. pl. 78. cites S. C. that thrs ſhall nit put the parol without day for all, but 
only for him for whom it is caſt; for theſe arc ſcvcral pleas. — but per Brown Prothonotary, & 
uon negatur, that if in treſpaſs againſt 2, the d-ferdants plead not guilty, and the plaint'ff takes 
one and the ſame writ of venire facizs dai both ; there if protection be caſt for the one, it ſha!! 
ſerve for all. Contra, it he had taken foveral vere facias's. Ibid. cites 21 11.6. 41. 


C3. Where by iſſue or proceſs the a&7'9n is made intire againſt 
all the defendants, a protection for one ſhall ſerve the others.] 

5. P. A to [4; As in treſpaſs againſt divers, awho plead ſeveral 1fſues, if a 
—.— e, venire facias be awarded for trial of all the iſſues, protection for 
| 17 2 one ſhall ſerve for all; otherwiſe where [there are] /everal venire 
the iſſue is faczas's. 15 E. 4. 27. b. 21 H. 6.22. 3 H. 4. 5. b. 4 l. 
1 Be. 4+ 4. Adjudged 2 H. 6. 13. 7 H. 6. 21. 11 H. 6. 38. The 
Protection, law is the ſame in * raviſhmerit of ward. 3 UH. 4. 5. b.) | 


pl. 46. 
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pl. 46. cites ) H. 6. 21. & 2 H. 6. 12. accordingly, Per Cockein and Strange. —S. P. Ibid. pl. 
49. cites 8 H. 6. 12. For the Court cannot proceed and ſtay upon one and the ſame venire facias. 
Per Strange. —5. F. Ibid. pl. 54. cites 22 H. 6. g.—S. P. Ibid, pl. 78. cites 21 H. 6. 41. Per 
Browne,—* S. P. Br. Protektion, pl. 8. cites 3 H. 4. 15. 


[5. In treſpaſs _ pweral pleas, if one venire facias be awarded 4 Mead 
againſt all the defendants, and protection is caſt for one, if the ,* Moe 
plaintiff will releaſe his ſuit againſt him, the protection ſhall not et jane 
ſerve for the others. 4 H. 4. 4. (* Quzre, for it ſeems it re- Pla. there 
leaſes all; and ſo it is held in 7 H. 6. 21. b. 11H. 6. 38. 2 
ſhall put the parol without day for both. Br. Protection, pl. 46. cites 7 H. 6. 21. & 21H. 6. 41. 


accordingly, upon flea of not guilty by ſcveral in treſpaſs. 


(B.a) At what Time being caſt for one, it ſhall 
| ſerve for others. 


[1. JN real action, if one mates t after default, and after cafis Br. Protee- 
protection, this ſhall ſerve for both; for ſo long as jointure = pl * 
continues, both ſhall have benefit. 11 E. 4. 7. b.)] Dun foe 
#2. So if after petit cape returned, he who makes default caſts it is not rea» 

a protection, it ſhall ſerve for the other. Dubitatur 11 E. 4. {0-able that 


the one war- 
7. b.] rank the 


alone, where he and his companion warranted the whole. Br. ProteRion, pl. 79. cites $. ©. 


[3. In præcipe quod reddat againft 2, if one makes default at the | 104 
ſummons, and a protection is caſt for the other, this ſhall not Br. Protec- 
ſerve for him who made default, but grand cape ſhall be awarded "9 pl 1. 


citcs S. C. 


againſt him; becauſe he by his default has loſt the advantage of accorciag- 

the protection. 3 H. 6. 18. b.)] ly. Per 
[4- But otherwiſe it had been if he had appeared. 3 H. 6. 2 _ 

18. b.] Br. 2 


tion, pl. 1. cites S. C. accordingly. Pet Babb. 


(C. a) At what Time it ſhall be ſued. Re-ſummons, 7 557. 
Upon Quia Profecturus. — 


Lr. IF the parol be put fine die by this protection, and after he & P. For 
| paſſes the ſea, and returns before the day comprized within de judg- 


5 ment Which 
the protection, yet the other ſhall not have re- ſummons before is given can- 
the day contained in the protection is paſt. 44 E. 3. 4. Curia. ] — — — 
ſuch averment, but the demandant may have action of deceit. And ſee elſewhere, that upon this 
matter he may ſue for a repel] or innoteſcimus, and upon this may have re-ſummons, and ſhall 
proceed. Br. Protection, pl. 23. citcs 44 E. 3. 4- 


[The law is the ſame if he never paſſed the ſea. 47 E. 3. 6.] 2 —_— 
| ws 


| cites S. C 
Upon Moraturus. Br. Protec- 


tion, pl 3. 

[2. If a protection quia moraturus be allowed, by which the cite 8. C: 
| parol is put fine die, if the party returns within the year, and 2 2 
repeal tion be al- 
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lewed by the repcal is produced to the Court he ſhall have re- ſummons imme- 
N t diately within the year, This plea was put ſine die for a year by 
it is repealed judgment. 3 H. 6. 40. b. Adjudged. | 
by an innote/ſ- 


cia, the re-ſummons, or re-attachment ſhall be granted upon the repeal within the year; for the 
protection that was allowed had the ſaid clauſe in it; and of that opinion are our later books, 
and the repeal by innoteſcimus ſhould ſerve for little purpoſe, the law ſhould not be taken ſo. 


Co. Lit. 131. b. 


(D. a) A Re- ſummons. How it ought to be. 


[. THE re- ſummons ought to rehearſe the lat day, which the 
plaintiff and defendant had in Court between them. 


3 H. 6. 49. b.] 
2. As in detinue returnable 15 Mich, defendant had garniſh- 


ment, and /cire facias againſt the other returnable 1 5 Martini, which 


day a protection is caſt for garniſhee, by which the plea is put 
ſine die, the re-ſummons may be 79 anfver the plaintiff in the ſame 
manner as the plea was 15, Mich. For the other day after is not 
between the plaintiff and defendants but between plaintiff and 
garniſhee, 3 H. 6. 4. b.] 

[3. Ss the re-ſummons ſhall be for the ſame reaſon if the 
parol be put ſine die by protection, for the vouchee at the return 
of the ſummons ad wwarrantizandum, 3 H. 6. 49. b.] : 

[4+ But otherwiſe it had been the protection had been taf? 
after the entry into the warranty by the vouchee, for there the day 
ought to be recited. 3 H. 6. 49. b. 

5, In zug at the grand diſtreſs the defendant caſt protection, 
and it was allowed, and at the re- ſummons upon default of the 
defendant, pone was awarded, and not writ to enquire of the 


waſt. Br. Protection, pl. 89. cites 27 E. 3. 78. & Fitzh, Walt 13. 


[ 165 ] (E. a) The Efe# of Caſting a Protection; And 
Proceedings and Pleadings. 


1. IN replevin againſi three, protection was caſt for the one, 
and the proceſs was continued againſt the others. Br. 
Proceſs. pl. 136. cites 38 E 3. 12. | 
2. A formeden was brought againſt hyſband and awife, they 
vouched A. the ſheriff returned, quod A. nm inventus eft, & 
nihil habet, unde ſummmoneri poteſt, and the proceſs was conti- 
nued againſt A. by alias & pluries, until the /equatur ſub ſuo peri- 
culo iſſued; the fberiff did nit return the writ of ſequatur at the 
day, on which it was returnable 3 at which day the huſband caſt a 
protection fer himſelf, and the wife made default, the protection 
was allowed in this caſe for both, In this caſe the vouchee never 
being ſummoned, the tenants hae a day in Court ad audiendim pudicium 
only, and no judgment ſhall be given in this caſe againſt the 
huſband and wife, becauſe of the ſaid protection; after the year 
and day (that is after the protection is ended) a reſummons ſhall 


ve againſt the huſband and wife; upon this recſummons, the 
. * uſtanu 


ww as . ah. as. 


Protection. 

huſband ought to fave the ſaid default, which the wife made when the 
protection was caſt, otherwiſe the demandant ſhall have judg- 
ment at the day of the return of the ſequatur ſub ſuo periculo 
no judgment ſhall be given againſt the vouchee in this caſe, 
although judgment be given againſt the tenant, for the vouchee 
was never ſummoned, and without a ſummons returned, no man 
ſhall loſe his land. By all the juſtices in England. Jenk. 80. 
pl. 57. cites 4 H. 5. | 

3. In præcipe quod reddat, protection was ſet forth quia mo- 
ratur ſuper vitulatione ville caliciæ, and there it was agreed that 
there is a ſtatute which wills that where protection is caſt, the 

party may have averment, that the defendant is out of the ſervice of the 
Ling at D. in ſuch a county within the four ſeas, ſo that he might 
have come; and this averment Hall be entered, and the parol ſhall 
be without day; and when the plea is reſunmoned, the plaintiff 

{hall aver the ſame matter, and it ſhall be tried between the de- 
mandant and the tenant if he will, and if it be found for the de- 
mandant it thall turn in default of the tenant, Br. Protection, 
pl. 11. cites 28 H. 6. 3. 

4. A protection alle zued for one defendant, puts the plea without 
day for all the reſt, unleſs it be in ſpecial caſes, as in treſpaſs, 
where they plead ſeveral pleas, and he ſhall ſue ſeveral venire 
facias's upon the iſſue joined againſt them, &c. F. N. B. 28. (K) 

5. In a præcipe againit 2, or if 2 tenants by warranty are, 
and they vouch or plead to iſſue, and one of them makes de- 
fault, yet a protection lies for the one or other; and at the 
petit cape the parol ſhall not be put without day againſt the 
other. F. N. B. 28 (K) in the new notes there (a) cites 5 H. 5. 
7. But ſays 11 H. . 7. is adjudged contra, if it was at the grand 
cape, or before default by him. 13 Ed, 3. Protection 70. 19 
E. 2. Protection 77.——See (B. a) pl. 3. 

5. In caſe of a protection, the pare! is put fine dre ; it lies for 
no longer time than a year and a day; after which time it is 7 be 
revived by reſummons, if the protection is not repealed before. 
Jenk. 27. pl. 50. 

6. A pracipe qued reddat is brought againf? huſband and wife ; 
a protection is c/f for the huſband, becauſe he is in the King's ſer- 
vice; at the ſame day an nneteſcimus is delivered to the Court, 
by which it appears Hat he is net in the King's ſervice; this is a 
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default in both huſband and wife, and a grand cape ſhall be [ 106 ] 


awarded, The default of one of them is the default of both; 


but if the protection had been allowed, the parol had been without 


a day, and after the year and day might be revived by a reſum- 


mont. Jenk. 93. pl. 81, 
7. If a protection be allowed aud repealed within the year and 


day, a reſummons ſhall be awarded within the year and day. 

Jenk. 93. pl. 81. | | 

For more of Protettion in General, ſee Eſſoign, Privilege, 
and other proper Titles, 


Proteſtation. 


[ 206 ] | 


Proteſtation. 


. (A) Vat it is; And what is ſuch, 
Nine v. Up- 
wood. x. T7 detinue of charters by J. fon of H. of P. it ir no plea that the 
plaintiſt is a baſtard, but his challenge ſhall be entered, and 
he ſhall anſwer over, and therefore it ſeems that this entry is 
only a proteſtation. Br. Proteſtation, pl. 2. cites 38 E. 3. 22. 
is - -w 2. It is an excluſion of a concluſion or eſtoppel] that a party to 
in Cafe of AN action may by pleading incur; or, it is a /afegrard which keeps 
Gazys- the party from being coucluded by the flea he is to make, if the iſſue be 


Dacort v. found for him, Co. Litt. 124. b. (v) 


Fo x, de- : 
ßes it accordingly. 2nd that it onght to ſtand with the ſequel of the plea. S. P. Brown's 


Anal. 7. that it 15 a faving or excluding of a concluſion, — 5. P. Heaih's Max. 28. 


. F. Aad 3. It is a rm of pleading. when one doth not directiy affirm 
F, ig or deny any thing that is alle ben by another, or which he him- 
0 


— ſelf alledgeth. As proteſtando that he made no 32 pro placito 


—_ plead- that he made net the plaintiff his executor; becauſe if he made no 
thing which teſtament he could make no executor, Heath's Max. 26. cites 
de dares not Pl. C. 276. Grevſbrooke v. Fox. 

directly af- 8 

firm, or that he cannot plead, for fear of making his plea double; as if in conveying to himſelf 
by bis plea a title to ary land he onght to plead diverſe deſcents by diverſe perſons, and he dares 
not affirm that they were all ſeiſed at the time of their death, or although he could do it, yet it 
will be donble to plead tus deſcents, of both which every one by himielf may be a good bar; 
then the defendant ought to plead and alledge the matter, interlacing the word proteflando; as to 
fay (by proteſtation) that ſuch a one died ſeiſed, &c. and that the adverſe party cannot traverſe. 
2diy. Another is, when one is to anſwer to two matters, and yet by the law he ought to plead 
but to one, then in the beginning of his plea he may ſay 1 2 non cognoſcendo ſuch part of 
the matter tobe true, (and then making his plea further) fed pro placito in hac parte, &c. and fo he 


may take iſſue upon the other part f the matter; and then he is not concluded by any of the reſt 


of _ _ which he hath by proteſtation ſo denied, but that he may afterwards take iſſue upon 
at. Reg. Plac. 50. 51. 

It is where t-a0 matters are ęl aded. and the one without the other was n:t pr/eF? bar, and plain- 
uf may plead one by preteitation, and join iſſue upon the other; but when both are perfect 
bars, he ought to demat fur the dcubleneſs. Arg. Lit. R. :82. in the Caſe of T. of Pembroke 
v. Green and Boſtock. 


[ 207 } (B) Gord in what Caſes. 


Soinpr:cife 1. IN juris utrum, the tenant vourhed, and ſhewed a deed of 


— lien of all the land, except two acres, of which the vouchee 


youchee ſaid frayed to be diſcharged; and ſo he was, and t:2k protęſtatiom that 207. 
that at the rent is iſſuing cut of the land in demand, and of ſuch value entered into 


oe Lbs the the wwarranty, and had his proteſtation entered in the roll; quod 


lend war nota, Br. Proteſtation, pl. 28. cites 12 E. 2. and Fitzh. Voucher 


worth only 26 4. 
267. and of 
och value entered into the warranty. and had bis proteftayon thereof entered. Br. Proteſtation, 


NI. 46. cater 2 F. 2 2d Fith. Voucher 190. 1 
2. t 
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2. It is doubted if the tenant who has rflate upon condition 
wuches, if the vouchee may have any profeſiution ts aid the contli- 
t15n; becauſe the land recovered in value ſhall be held without 
condition clearly, and without rent ; for the rent ſhall be recouped 
in the value ; and ſuch a proteſtation was made there far rent re- 
ſereed upon the feoffment, to have it recouped in the render in 
value. br, Proteſtativri, pl. 28, cites Fitz. Voucher 265. 

3. In precip of 20 are, the tenant ſhall nat ſay for flea that there In treſpaf, 
are no more than 10 acres, but thall ſay it by protetatin, and if he 1 7 il 
vouches, and the worchee does not warrant but 10 acres, the demand- . 
ant may pray iſſue of the reſt; and there the wwchee entered into er guantity 
the warranty as he who had nothing by deſcent, and the tenant 8 = mY 
averred that aſſets ; and all this was entered by proteſtation, Br, fold fog t. 
Proteſtation, pl. 25. cites 19 E. 3. and Fitzh. Voucher 123. * 20 010 
d:ind, &c, the dſeedunt cannot tary, nor give another name or quantity, J ut may ſay bs. 
that the place is called B, or that it contains other quantity, S pro hto. that the place t) 42s freed 
$enement, &&. Et. Proteltation, pl. 18, cies 22 E. 4. 17.— Br. Treipaſs, pl. 365. cites S. C. 
* Ugg, is Af.) ; 


4. The tenant vpmn his atternment ſball have proteftation entered, If > man 
that he hulds by grant without impeachment of waſte, or that he has 472 2 
fer term of life, and three years over, a term ts net mentioned in one ware ny 
the worit of quid juris clamat, and fo ſhall fave thoſe things, Br. „ i 

(tat 1 12 Py Do. f ; 3 N 2 t he jnald 
Prote ſtation, pi 23. Cites 31 E. 3. and Fitzh. Quid juris clamat 5 oaly that 
48 5. and 32 E. 3. the: tenant 


bl - 4 3 to r 


term of life, and the deſendant may ſry protetando Hot holds for fe and anevear ore, & pro pla- 
CItO, Rv cee wwne j and well, Br, Proteltation, pl. 10. cites 39 E. 3. 23. 


F. Account ogainſi J. S. ene of the companions of malberl, and 
counted as his receiver, the defendaiit faid that be never was of the 
corpany of malbail, And per Finch and Mowbray, this 1s not to 
the purpole, where be charges himſelf of lis own receipt, and 
the defendant may take it by proteſtation, and antwer over; 
& adjournatur, Br. Proteſtation, pl. 4. cites 38 L. 3. 34. 

6. In precipe quod reddat, if the zenant comes at the grand cape, 
and is miſnamed, he foul! ſave his default, it he can, and hull have 
the mifnomer & protejiation to fave himſelf afterwards. Pr. Pro- 
teſtation, pl. 29. cites 30 E. 3. 2. | | 

7. In pracipe quod reddat, at the petit rape the temant cannot fax 
that the demandant has entered after the la continuance, but ou ght 
to fave his default, but might have his proteftation of his entry, to 
ſave to him his aſſiſe of this entry, Br, Protettation, pl. 19. cites 
40 E. 3. 42. | 

8. In guare impedit by the king for the heir in ward, becauſe A. 
the anceſtor was ſciſul end preſented, and conveyed from A to B. and 
from B. to C. and from C. to the heir, the defendunt ſuid that no ſuch 
B. ever was in rerum natura, & non allocatur, inalmuch as the 
title is frem A. and this B. is only in the msſne conveyance, and net | 
he in whom the preſentment is alledged ; but the defendant for con- [ 198 } 
cluſion afterwards may take it by proteſtation ; quod nota, Br. 
Proteſtation, pl. 22. ates 43 E. 3 7. 9. In 
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9. In waffe agaiuſt a guardian by the infant by attorney, the defens 
dont may ſay protęſtando, that the plaintiff is yet within age, to ſave to 
him the wardſhip quoſque, &c. and plead other matter in bar. 
Br. Proteſtation, pl. 21. cites 48 E. 3. 11. 

10. Debt upon a leaſe for years rendering four marks per annum. 
Strange ſaid the /eaſe ar rendering one mark only, and as to the 

r/t term riens arrear, and for anther rent-day he has been always 
ready, and tendered the money, &c. and as to another rent-day, that the 
plaintiff entered into the land leaſed, Rolfe faid that the leaſe ren- 
dering but one mark goes to all. Strange proteſtando, that the 
leaſe was rendering one mark, and proteſtando that he entered 
&c. & pro placito, that riens arrear except 4/, which he is and 
always was ready to pay, Quære. Br. Proteſtation, pl, 13. 
cites 3 H. 6. 19. 

11. Writ by ſeveral precipes of 20 acres of land again} two, the 
one ſaid that the land in the one precipe and in the other are one and the 
ſame land, and not diverſe, and pleaded jciutenaucy with a flranger, 
and the other defendant did the like, and the plaintiff by proteflation 
that they are ſeveral lands, and maintained his wwrit, and the pro- 
teſtation good; for the firſt matter alledged in the one tenant 
and the other is not material, for it is not material to the one 
what is in the præcipe againſt the other. Br. Proteſtation, pl. 

15. cites 4 H. 6. 14. 5 | 

12. In farger cf falſe deeds, if the defendant takes the forging by 
proteſtation, and traverſes the proclamation which is found againſt him, 
there the proteſtation ſhall not aid him; for it is a thing not denied. 
Br. Proteſtation, pl. 14. cites 9 H. 6. 29. | 

So in tref- 13. Replevin in A. the defendant ſaid by proteſtation, that he did 
1 not take, and pro placito that there is no ſuch vill as A. within the 
of Forcible Jam? county; judgment of the writ, and made avowry to have 
Erie the return; and the juſtices were in diverſe opinions whether he 
8 ſhall have ſuch proteſtation, becauſe it is contrary to the plea. Br. 
that he was Proteſtation, pl. 1, cites 20 H. 6. 28. 
feirſed till ty | | 

. &:fſeiſed, who infeoffed J. A. whoſe eſtate the plaintiff has, upon whom he entered peaceably, abſyue 
hoc, that he dijſeiſed him twith force, or entered with force, and the plaintiſf alledged a — from F. A. te 
him, and that the defendant entered with force, and the plaintiff proteſtando that he did not confeſs any 
fack deſcent, atoided it by continual claim, and therefore the proteſtation was oulted ; for it is re- 


fuznant to be not conuſant of the deſcent, and yet to confeis and avoid it by a continual claim: 
and fo ſee that proteſtation, which is repugnant, ſhall be ouſted. Br. Proteſtation, pl. 5. cites 


22 H. 6. 37. 


S. P. Br. 14. In precipe in capite the tenant ſhall not ſay for plea, that the 


Proteſtati- and ig 1,114 of another, and not of the king, but ſhall take it by proteſt= 


n, pl. 2. . . 
* E. 3. ation, and plead other matter. Br. Proteſtation, pl. 7. cites 
13- 37 H. 6. 26, 27. 

A; in ſorme- 15. Note per Cur. that abatement cannot be but upon main- 


4% / U. tenance of ſeiſin in fact, and not by Proteſtation; quod nota. Br. 

the tenant Pleadings, pl. 59. cites 39 H. 6. 5. | 

ſaid, that 

before the donor had any thing J. S. was ſeiſed and gave to his anceſtor in tail, who by proteflation died 

fe'ſed. and . abated ana died as in the writ, and the tenant re-entered as heir; and the demandant 

id, that W. did not abate alter the death of the father of the tenant, prout &c. and no iſſue ; 
becauls 

4 


La 4 
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ros 


decauſe where there is no abatement, then it is not traverſable, wherefore he omitted the pro- 


tcitation ; quod nota, Ibid. 


16. If the plaintiff in quare impedit alledges 2 preſentments, the 
one in his ance/lsr, and the «ther in the tenant for life, the defendant 
ſhall anſwer is bath, and take iſſue upon the firſt only, and the laſt 
thall not be taken by protettation but for plea; and yet iſſue 
ſhall not be joined thereof, Per Littleton & Cur. Br. Proteſta- 
tion, pl. 24. cites 7 E. 4. 20. 

17. In replevin, if the defendant ſays, that he holds of him by 
homage, fealty, and rent, and avs for the rent, the plaintiff may 
fay proteflands, that he does nit hold by homage, et pro placito that 
he holds by the fealty and the rent fur all ſervices, abſque hoc, that he 
holds of him by homage, or was ever ſeiſed thereof, prout, &c. 
Choke aſked, why they took proteſtation ? Briggs ſaid, becauſe 
he has not avowed for the homage, and therefore we cannot 
traverſe the ſeiſin thereof; whereupon Choke faid, then it is 
well; quod nota. Br. Proteſtation, pl. 17. cites 21 E. 4. 64. 

18. Defendant in appeal in B. R. awas committed th the Fleet, oecauſe 
the masſhal was partial to him by which the warden of the Fleet 
bool him by proteſtation, that he had not been charged of felons nor 
traitors [and this was] to fave his liberty, that he ſhould not 
. afterwards be charged with ſuch, Br. Proteſtation, pl. 18. cites 
21 EL. THe 


(C) Necefary. In what Caſes. 


I. 17 a man has a ward, and grants him aver with warranty, and 

after the grantee is impleaded and vouches the grantor, where 
the ward is more in value at the time of the voucher than it was at the 
time of the grant with warranty, by realon of other land deſcended 
after, or the like; or if the land be amended by building, or 
mines, or the like, there the vouchee may take proteſiation of this 
matter when he enters into the warranty; for otherwiſe he 
warrants as it is at the time of the voucher. Br, Proteſtation, 
pl. 30. cites 30 E. 3. 14. and that 19 H. 6. 46. in effect agrees 
therewith. 

2. In monſtraverunt to ſay that the plaintiffs are tenants at will, 
and that the manor is frankfee, are 2 barrs; and therefore he ſhall 
have the one by proteſtation, and the other for plea. Br. Pro- 
teſtation, pl. 20. cites 40 E. 3. 46. 

3. In treſpaſs the ue was, if the plaintiff was willein to the 
defendant, and found for the plaintiff, and damages 10/, The de- 
fendant removed the record into B. R. for error, and the plaintiff in 
C. B. brought debt there of the damages recovered, and the defendant 
would have taken proteſtation, that the plaintiff was his villein z and 
per Cur. he need not; for by the writ of error he is to defeat the 
firſt record, and this action is depending thereupon ; and by 
bringing of the writ of error or attaint, there ſhall be no infranchiſe- 

Vol. XVIII. | K ment; 
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ment; for thoſe are to defeat the firſt record; quod nota, Br. 
Proteſtation, pl. 11. cites 18 E. 4. 6. 


(D) How to be taken, and when, and the Effet? 


thereof. 
Ar wheres I, HEN /overal matters are ſurmiſed, and iſſue taken upon the 
25 * £ K . « . . . 
Joanne T5 ene, if this point be found againſt me, all the other matters 


u Shall be held confeſſed ; and if it be found for me, nothing ſhall be held 


ed, and the 
1/uc 1s taken confeſſed by me, becauſe the iſſue cannot be taken but upon one 


1 point only. Per Wich. and per Green, this may be ſaved by pro- 
ment, whe- Teffation, Br. Proteſtation, pl. 9. cites 32 Ail. . 


ther it was | 

made in the time of W. or not, there it is good to take the deed by proteſtation, for fear of cons 
clufion afterwards, which fhall not ſerve after if the que be ſound again? Aim; for there all the rel: 
is held as confeſſed ; and fo was the beſt opinion. Br. Proteſtation, pl. g. cites 32 All. g. 


[ 110 2. Where a man pleads a plea, and takes anather matter by pro- 
A proteiiz= fgſfatiau, there if the iſſue paſſes againſt him, the proteſtation ſhall 


tion availeth : oo * : 
— ſerve. Br. Proteſtation, pl. 14. cites 9 H. 6 59. Per Paſton. 


that takes it if the iſſue be ſound againſt him; and therefore if the iſſue be found for the vellein, 
he is infranchiſed for ever; and yet, in ſome ſpecial cafe, albeit the itfue be found againſt hun 
that makes the prote tation, yet he ſhall take benefit of his proteſtation; as if a man entereth into 
a warranty, and takes by proteſtation the value of the land, albeit the plea be found againt 
him, yct the proteſtation ſhall ſerve him for the value. Co. Litt. 126 a. (7) 


3. In zog Martin J. ſaid to Rolfe, if a man makes preteſtatics 
which ig a confeſſion of the action of waſte, et pro placits, ſays, no 
rugſſe done, the confeſſion ſhall be taken, and he ſhali be con- 
demned. Br. Proteſtation, pl. 27. cites 11 H. 6. 1. 

Butifaman 4. A man may before defence take proteſtation, that the plain- 
mates fall tiff is his villein, and for plea that defendant is a counteſs not named 


&:f-nce, he 5 , . 
of rms the counteſs, judgment of the writ, Br. Proteſtation, pl. 8. cites 14 


Fer jon to be H. 6. I 8, 


able, there- i 
fore ſhall defend only tort and fort, and not damages. Per Newton. Ibid. 


Whether one ſhall take his proteſtation before or after defence, dubitatur. Brown's Anal. 7. But 
ſays, that by the opinion of ſome, it ought to be after the defence. and may not be contrary in itſelf, 
er double, and that the fu matters of the bar ought not to be taken by proteſtation. Heath's 


Max. 26. S. P. and cites Pl. C. CxtsBROOxkE v. Fox. But ſays, that yet in CL IRE Happox's 


caſe the proteſtation was nul waſte ; and he pleaded, that the reverſion deſcended to another, 
and the like. 


5, Where the defendant in a replevin avows fer rent alledging, 
that the plaintiff holds by homage, fealty, and rent, and the plaintiff 
fer plea, ſays, that he holds by the rent, and thereof nothing is arrear, 
and proteſtando that he does not hold by hamage ; there if the plain- 
tiff bars the defendant of his avowry, he ſhall be concluded 
afterwards to demand homage notwithſtanding the proteſtation, 
and therefore he Hall traverſe the tenure. Br. Proteſtation, pl. 

14. cites 33 H. 6.45. Per Priſot. 

6. Detinue of charters againſt 7; C. /on and heir of F. C. of bail. 

eu made by the plaintiff ta the defendant ; and the belt opinion 


Was, 


en 


N 


r 


Prothonctary. 110 j 

| 3 

was, that theſe words (/n and heir) are only ſurpluſage ; and as 4 
to the proteſtation thereof, Needham ſaid, if a man makes pro- A 
Zeſtation of a thing which is material, if the plea be found again} iN 
him, he ſhall be concluded of all that is material in the record; 1 
and it ſeems that theſe words (J. C. Filius et Heres J. C.) in is 


— 


422 


latin are material; contra, Danby and Chock; and concordat 
Littleton, tit. Villeinage, fol. 42. in his Book of Tenures. Br. 
Proteſtation, pl. 10. cites 10 E. 4. 12. 


— £45. 8 hana 
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For more of Proteſtation in General, See at the Pleadings under 
the ſeveral Heads throughout this Work. 


———— ä —— 
9+ mes 4 


Prothonotary. 


1. HE Prothonotaries were ſcribes, auh fat the afs of the 

Court, and had the fame name in the Courts of the em- 
pire; and in the firſt execution of the Court of C. B. there being 
only three judges, each had his prothonotary. G. Hiſt, of C. 
B. 38. 

2. The learned Sir H. Spelman, in his Gloſſ. Verbo Proto- 112 } 
notarius, ſays, that is primus notarius vel princeps notariorum, 
and that the word is of a Greek and Latin derivation, uti per 
adulterium genitum. 'Fhat in foro anglico protonotarius is he 
qui vulgo PREIGNOTARIE dicitur, | 

3. J. B. was elected prothonotary for the pleas in C. B. and 
was ſeονον to keep his office in perſon, or clerk for him, and when he 
fits in Court the clerk ſhall nat fit there ; and e contra, but that both 
jhall not be together, but out of Court he may have as many clerks 
as he will, and if any will fear that he is not able to pay for the en- 
tering of his pleas in the roll, then he ſhall enter them without taking 
any thing, Br. Office & Off. pl. 15. cites 15 E. 4. 26. 


For more of Prothonotary in General, Sce the Law Dic- 
tionaries, &c. 


K 2 | Purchaſar, 


See 2 Vern. 
327+ 


L 112 


1811] 


Du rehafor, 


(A) Purchaſor ; Je. 


1. A: ENTERS into Partner, g in ths, with three others 


for 21 Years, for digging mines in A.'s lands, A. to have 
two «ths, and allo in conlideration of his ewnerſhip of the land, 
to have a 10th more out of the ſhare of the other partners. 
Purſuant to the articles, they ſearched for the mines, and after 
rere years time, ard the expence of about 1201. they diſcovered a 
daluable mine, and cure for about three months ; and then A. dies, 
and his widow ſets up a voluntary ſettlement, made after mar- 
riage. The Court inclined that he partners were as purchaſers, 
and that the voluntary fettlement ſhould not ſtand againſt them. 
2 Vern. 326. pl. 315. Mich. 1695. in Canc. Shaw, & al. v. 
Lady Standiſh, Widow, and Sir Richard Standith, her fon, 

2. The wife poins with the huſbard in letling in an incumbrance on 
her jointure, and barring the eſtate tail, and then limits the uſes to 
the huſband for life, remainder to the wife for life, remainder 29 
their daughters, Per Ld K. Wright, the daughters are not pur- 
chaſors, ſo as to ſhut out a judgment-creditor of the huſband's, 
antecedent to the barring of the eſtate tail; it might have been 
a good conſideration for both, but it was 9 expreſſed in the deed, 
to be any confederation for ſettling the eflate upon the daughters, but was 
a voluntary gift of the wife to her huſband, and therefore the 
daughter's eſtate muſt be taken to be voluntary; and ſo a 
judgment-creditor ought to have the aſſiſtance of this Court 
before them. Per Ld. K. Wright. Chan. Prec. 114. pl. 100. 
Trin. 1700. In Canc. Bull v. Burnford. 

Every /efce is a purchaſor; per Ld. Chan. Macclesfield. 
9 Mod. 59 Mich 10 Geo. in the Caſe of Aſhton v. Bretland. 

4. A. ſciſed in fee, ſettled his eftates in 1712, to the uſe of him- 
ſelf for life, remainder to B. in tail, but wvith power of revoca- 
tion, by any writing ügned, &c. and atteſted by three, &c. cre- 
dible witneſſes In 1715, A. by deed, atteſted by two witneſſes 
only, reciting that he was indebted, as in a ſchedule annexed, 
conveyed his eſtate to W. R. and W. S. and their heirs, in truit 
to pay his ſaid debts by profits, mortgage, or ſale; ond after pay- 
ment thereof, to pay the overplus, and reconvey, ſuch part as 
ſhould be unſold, to A. or ſuch other perſon, &c. and for ſuch 
uſes, &c. as he, by any writing ſigned and ſceled by him, and 
atteſted by two, &c. witneſſes ſhould direct. A. died without 
iſſue, but left the fail B. and C. the daughters of 2 fiſters, his 


heirs at law. The deed of 1715, war kept private till after the 
death 


— 
1 


32 


3 
a g 
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elenth of W. S. the ſurviving truſtee in 172.4, and vas then laid 
before comjel, who directed, that the heir of W. 5, thould aflign 
the legal eſtate to the truſtees in the deed of 1712, which was 
done. Afterwards, in 1726, pn a treaty of marriage between 
Ld, Fauconbridge and B. a marriage-ſettlement as prepared by the 
ſame counſel, as counſel for the Ld. Fauconbridge, who made a ſet- 
tlement on B. in conſideration of the great eſtate in land which H 
he was to have with her. The ſurviving traſtee in the deed of ; 
1712, fined in this marriage-ſettlement, C. brought a bill claim- 
ing a moiety of the eftate of A. as co-heireſs with B. for that | 
the deed in 1715, was a revocation of the deed in 1712. Ld, bi 
F. pleaded, that he was a purchaſor under the deed of 1712, | 
without notice of that in 1715, and that the ſettlement made E: 
by him on B. was in contemplation of that ſettlement in 1712, 1 
and that the ſurviving truſtee in that ſettlement was party to the A 
marriage-ſettlement ; and that though the purchaſe was not of 1 
the legal eſtate, but the truſt only, that will make no difference, 1 
according to WILKER AND Bobixcrox's Cale, 2 Vern. 599 and . 
that neither will it differ the caſe, though there was u actual 

eortveyance z for as the truſtees in the deed of 1712, always acted 

under that decd for B. that truſt ſhall ſubſiſt as to himſelf, who 

is a fair purchaſor; and that he ſhall not be ed by conſtructive 

natice ta his counſel, as having been adviſed with on theſe two 

deeds in 1724 for that it muſt be intended, that at the time of 

the counſel's being concerned for him, which was in 1726, he 

had forgot that he had ever ſeen this deed of 1715, there being 

an interval of 2 years betzween his firſt ſecing it, and his being 

counſel for this defendant, And for theſe reaſons, the Court 

held, that this could not be notice to his lordſhip. Ld. Ch. B. 

Reynolds, who afliſted the Ld, Chancellor, held, that the Ld. 

F. could be a purchaſor of no more than B had, as no actual con- 

veyance was made to him. The Maſter of the Rolls ſaid, that 

to be a purchaſor in the notion of equity, there muf? be an actual 

contra, and a confideration paid; and therefore, if at the time of 

the marriage the deed of 1712 ſtood revoked, the truſtees could 

be ſeiſed only of a moiety for the uſe of B. and conſequently Ld. 

F. can be a purchaſor of no more. Ld. Chancellor decreed a 

moiety of the eſtate, and an account of the rents and profits to 

C. ſince the death of A. See Gibb. 207. and L. P. Conv, 391. 

to 402. 12 June, 1730. Fitzgerald v. Ld. Fauconbridge, 
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(B) Favoured, In what Caſes. 


t. E UITY will 20% never aſſiſt againſt a purchaſor. MSS, f 

ab. April 4, 1707. Party, alias, Perry v. Ryley. | bil 

2. If execution be againſt the heir, he ſhall not have contribu- Mo. 169- .- 
tion againſt a purchaſor, though in rei veritate the purchaſor pl. gos. | 


comes to the land without any valuable conſideration z for the — 


conſideration of the purchaſe is 11 material in ſuch caſe, 3 Rep, S. C. as late- 
3 | 12. b. 


112 


lv ruled in 


Chancery. 


3 1 
See Banx- 
rupt. 


S. C. cited 
per Maiter 
of the Rolls, 
Ch. Prec. 
249.—For 
more of this 
point, ſce 
Incum- 
brances (E) 


Purchaloz, 


12. b. (F) in Herbert's Caſe, cites it as adjugded lately in 
Thomas Gaudy's Caſe. 

3. The plaintiff prefers a 6:// in this Court againſt the defend- 
ant, ſuppoſing that more lands paſſed than was intended; but be- 
cauſe the defendant was a purchator upon valuable conſideration, 
no relief was given. Loth. 82. cites 4 Jac. Clifford v Lawton. 

4. 21 Jac. cap. 19. Enacts that ns purchaſor ſhall be impeached, 
unlefs the commiſſion be ſued forth within 5 years after he becomes a 
bankrupt. | 

5. A purchaſor a reverſion under a decree of the Court of 
Chancery, ſhall not be drawn to take his money again with intere/ 
becauſe of the life dying, notwithſtanding the pretence of the 
purchaſe being made pendente lite. Chan. R. 76. 9 Car. 1. 
Kennedy v. Vanlore. | 

6. A purchaſor bona fide, without notice of any defect in his 
title at the time of the purchaſe, may /awwfully buy in a flatute or 
mortgage, or any other incumbrances, and if he can defend 
himſelf at law by any ſuch incumbrances bought in, his adver- 
ſary ſhall never be aided in a Court of Equity, by ſetting aſide 
ſuch incumbrances; for equity will not diſarm a purchaſor, but 
aſſiſt him, and precedents of this nature are very antient and 
numerous, viz Where the Court has refuſed to give any aftiſt- 
ance againſt a purchaſor, either to an heir, or to a awidew, or to 


the fatherleſ, or to creditors, or even to one purchaſor againſt ano 


Cited per 
Matter of 
the Rolls. 
Ch. Prec, 


243 


ther. Ein. R. 103, Hill. 25 Car. 2. Seymour, alias Baſlet, v. 
Noſworthy. 

7. The maxims of the common law, which refer to deſcents, 
diſcontinuances, non-claims, and to collateral warranties, are 
only the wiſe arts and inventions of the law, to protect the poſ- 
ſeſſion and ſtrengthen the rights of the purchaſors. Per Finch, 
K. Fin. R. 104. Hill. 25 Car. 2. Baſſet v Notworthy. 

8. Upona purchaſe made by M. of J. S. the agrecmeut was thata 
recovery ſbould be ſuffered within 3 years. M. paid his money before the 
recovery ſuffered, and tec a bond of J. S. that if the recovery was u 
ſuffered in three years, then M. re-conveging the lands, ſhould Le 
repaid his money, J. S. tenders a recovery, but bejore it was ſuf- 
fered, a third perſ;n makes a title to the land, and thereupon M. ex- 
hibited his bill to have his money repaid ; but Ld. Chancellor 
ſaid he could give no relief; for here NI. hath parted with his 
money, and taken a bond for re-payment, if the recovery were 
not ſuffered in three years, M. re-conveying his eſtatez and 
here the recovery being ſuffered, he hath no pretence by his own 
agreement to have it repaid; and this Court cannot help him, 
unleſs it ſhould rake upon itſelf, where any man had a bad bar- 
gain, and was cheated in his title, to help him to his money 
again; and here being us manner of fraud or ſurpriſe in the caſe, 
if he be not helped by his covenants, he ill not be helped in equity; 
but for the matter of re-conveying, be held, that if M. ſhould 
re-convey, ſuch title as he had from them, be it more or leſs, 
or none at all, yct being a relative to convey, it would have m— 
ve 


Purcbaſoꝛ. 113 


well enough; but here the recovery being ſuffered according to the 
agreement, though nothing paſſed by it, he held the party had 
well performed his agreement, and ſo no re-conveying nor re- 
payment of the money to be made. 2 Freem. Rep. 1. pl. 2. 
Paſch. 1676. Serjeant Maynard's Caſe. 

9. If one ſells ansther's land, and covenants to diſcharge it of ſuch 
particular incumbrances, and before the payment of the money, other 
incumbrances are diſcovered, this will prevent any ſuit for the mo- 
ney, till all the incumbrances are diſcharged. Arg. and ſeems 
to be admitted. 2 Freem. Rep. 2. pl. 2. Paſch. 1676. in Ser- 
jeant Maynard's Caſe. 
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againſt any incumbrances, yet if before payment of the money any Lk | 
are diſcovered, the party may retain his money till they are cleared; not denled „ 
ſaid per Mr. Keck, and agreed by Lord Chancellor. 2 Freem. per Cur. 

Rep. 2. pl. 2. in Serjeant Maynard's Caſe that (wy 11 
| . * P = * l g * mu? be 1n- { 


cumbrances made by the vendor himſelf, or otherwiſe the party cannot detain tha money unleſs they it 
be covenanted againſt. 2 Freem. Rep 2 pl, 2. in Scrjeant Maynard's Caſe. 1 


11. A judgment was antedated with intention to over-reach a [ 114 ] 1 
fair purchaſor, who had paid all the purchaſe money except b 
70. which he was to keep till a certain incumbrance be diſ- | | 
charged; decreed that on payment of the 70 l. to the judgment 
creditor, with intereſt from the time it ought to have been paid 
to the vendor, a perpetual injunction be awarded, and that he 
either acknowledge ſatisfaction, or aftign it to the purchaſor. 

Fin. Rep. 394. Trin. 30 Car. 2. Smith v. Eaton and Oldis. 

12. A. purchaſed land of a younger brother, ſuppoſing the 

elder to be dead, and took a bond to indemnity ; but the elder 

brother afterwards appearing, he and the younger brother came 

to an agreement by which the heir was to have an annuity paid him 

by the vendor, and ſo the purchaſor was permitted to enjoy whillt 
the younger brother lived, but he being dead, and A. the pur- 

chator alio, the elder brother brought ejectment againſt the 

plaintiff the heir of A. But other compenſations alſo being 

proved to be made by the younger brother to the elder, it was 

decreed that the defendant, the elder brother, ſhould make good 

the plaintiff's title, and ſurrender and releaſe the lands to the 

plaintiff and his heirs, Vern. 325. Paſch. 1685. Preſton v. 

Jervis, | 
13. Purchaſors who have git an advantage at law, though by And he alfo 
undue means, have been permitted to profit by it; per Ld, Raw- _ _ 
linſon, and for that purpoſe cited the Caie of BUCKNELL AND. F,g'$ 
LLLIs, where Ellis had got the deed of rent-charge into his own Cale, who 


hands, 2 Vern. 159. Trin. 1690. in the Caſe of Hitchcox v. 7 2 
Sedgewick. ; . his hands 

: by a trick, 
2 Vern. 159. —5. C. cited by Lord Chancellor. Vern. 52. Paſch. 1682. in the Caſe of Lord 
Huntington v. Greenville.-- -- And Lord Rawlinſon likewile cited the Cate of Lord Hut- 


TON AND GREENVILLE firſt decreed to protect a purchaſor, and after that a releaſe gained from 
adm niſtrator de bonis non. 2 Vern, 159. Vern. 49. Paſch, 1682. S. C. So where a zelcaſe was 
K 4 „ 


obtained 


114 


Purchaloꝛ. 


obtained from 4 grantee of « rent. charge without any conſderation and fraud, and ver a purchaſor 
was admitted to take an advantage of it, cited per Lord Raw linſon, 2 Vern. 159. in the Caſe ot 


Hitchcox v. 


S. C. Hill. 
1599. Chan. 
Prec. 128 
accordinge 
ly, andtakes 
noti e, that 
B. Vas the 
brother and 
heir of A. 


3 


Sed ge wick, as tie Caſe of Harcourt v. Knowell. 


14. Purchaſor brought a bill for writings and a partition; de- 
fendant inſiſted that there was an entail, and the plaintift's pur- 
chaſe not good; the Court gave plaintiff time to try his title; 
ejectment was brought, and a copy of 2 deed of entarl produced in 
evidence, but the original was loſt, and not proved to be ex- 
ecuted ; a verdict was againſt the entail : on the cauſe coming 
on upon the equity reſerved defendant inſiſted he ought not to 
be bound by one trial in a matter of right of inheritance. Sed 
non allocatur, being a decree only for partici, Tamen quiere. 
2 Vern. 232. pl. 211. Trin. 1691, Bliman v. Brown. 

15. A. buys a reverſion expeFent on an efate for life granted by 
copy of court roll tos B. when in truth H. had u ſuch copy nor grant 
of ſuch eſtate, yet decreed that B. ſhall enjoy it for life againſt 
A. the purchaſor. 2 Vern, Rep. 279. in the Caſe of Walton 
v. E. of Stamford, cites it as adjudged, in Prettiman's Caſe. 

16. A. deviſed to B. the father for life, remainder to C. his ſon 
an infant in fee, and deviſed 4000. to the jon to be paid at 21, and 
made the father executor, and left 20007, perſonal aſſets, and 
B. having ſpent the perſonal aſſets, mz77gaged the lands 7o T. S. 
and made affidavit that they were free from incumbrances, and that 
he was ſeiſed in fee, and levicd a fine for corroborating the 
mortgage, and alſo declared the ute thereof to him and his 
heirs; the for: having entered jor a forfeiture, the mortgagee 
brought his bill to be relieved; and the Court decreed that the 
mortgagee, notwithſtanding the forfeiture, ſhould hold and 
enjoy the lands againſt the ſon during the life of the father. 
Abr. Equ. Caſes. 257. pl. 2. Willis v. Finex. 

17. A purchaſor of S. S. flock of an agent that kept the proprietors 
minutes, and who pretended a power to ſell, and got another to 
perſonate the preprietor, and ſign the transfer, procured the ſame 
transferred, made affidavit of the ſale, and had it entered in 
the books, and then ran away, but before was a man in good 
credit for ſubſtance, &c. The purchaſor ſold the ſtock again, 
though forbid by the proprietor. At Niſi Prius, before Sir P. 
King, he directed the jury to find for the proprietor, which 
they did, but gave her no more damages than the value of the 
ſtock at the time of the buying. 8 Mod, 9. Mich, 7 Geo. 1. 
1721. Monk v. Graham. | | 

18. A. entered into a judgment to B. and C. which is defeaſanced 
fo the uſe of D. and in defeazance A. covenants for himſelf, and his 
heirs, #2 pay to D. the ceſtui que truſt, and her heirs ; after- 
wards A. ſells part, and the other part deſcended to the heir, who 
married and had children; B. one of the truſtees dies; C. the ſur- 
vivingtruftee makes A. the conufor of the judgment executor; D. the 
ceſti que truſt, brings a bill againſt the executors of A, the heir at 
law and the purchaſor for relief, not being able to recover at law, the 
eonufor being madeexecutor ; but norelief; Ld. Chancellor ſaid, though 

| | it 


Purchator, 115 


it bo a mere accident and flip by the conuſor's being made exe- 
cutor, yet equity will not interpoſe or give any aſſiſtance to affect 
a purchaſer; and bid them recover at law, if they could. Sel. 
Ch. Cafes in Ld. King's time. 80. Oct, 27. 1730, Harvy v. 
Woodhouſe. 


(C) Favoured Plea of being a Purchaſor for a va- 
luable Conſideration. 


URCHASOR for a valuable conſideration without notice 

ſhall not be impeached, e/pecrally where a ſettlement has ſiuce 

been made in ki: favzur, M58. Tab. May 14, 1717. Rochford 
v. Nugent. | 

2. A purchaſor that comes in vithorut notice of a rent charge 
ſhall not be chargeable therewith, although given to a charitable 
uſe, Toth. 258. cites 6 Car. Maynard v. Pauperes de Eaſt- 
Greenſtcd, 

3. A bill was to be relieved on a truſt, and charged defend- 2 Freem. 
ant with notice; defendant pleaded his being a purchaſor for a = 8. K 
valuable conſideration; this was objected to as not good, becauſe B h 
he did not ſay what the valuable confideration was ; fer 84. is a va- 2 bill was 
luable confederation, but yet it is nat equitable ene; but the Court r= 
declared that in this cafe the plea was good enough, Chan, / Gel: and 


Caſes. 34. Mich. 15 Car, 2. More v. Mayhew. writings ; 

8 8 the detend- 
ant pleads that he was a purchaſor for a valuable conſideration, without notice of the plaintiff's 
claim, and io demurrcd; Ld Chancellor ruled the %a to be ill, becauſe he did not /*t forth the 
particular conſideration : bat if that nad been exprefl d, it had been good: and fo it was neld in 
one Sx As Cale, 2 Freem, Rep. 43. pl. 47. Mick, 1678. Millard's Cale. * 


4. Notice of an incumbrance befre the conveyance 1s executed, The Court 
ſhall charge the purchaſor. Chan. Caſes. 34. Mich. 15 Car, 2. ſaid it had 


always been 
More v. Mayhew. e 


2 Freem. 
Rep. 175. pl. 235. S. C.— Chan. Caſes 34. ſays it was fo then lately decreed by the Lord 
Chancellor, in a cauſe between Sir Wm. Whecler and Yairoway and Nicholas. 


5. Purchaſor ſhall not to be affected by a pudgment in equity, 
without expreſs n:tice of it before the purchaſe z otherwiſe it is at 
law. Chan Cafes 35. Mich. 15 Car. 2. Churchill v. Grove, 
6 A purchaſor of lands from A. which B. makes title to, S. C, cited 


getting the deeds that make out Bs title, is not bound to diſcover 2 
them. Chan. Caſes. 69. Paſch. 17 Car. 2. Ferly v. Fagg. S. C. cited 
per Ld. 


Rawlinſon. 2 Vern. 159. as Sir John Fagg's Caſe.— Chan. Caſes. 4. Anon. S. P.— An heir exhi- 
bited a bill for diſcovery of evidences concerning lands that were his anceſtors; the defendant 
ſwore that he was a purchaſor of the lands, and the heir demanded a fight of his deeds and writ- 
ings ; but per Lord Chancellor he ſhall not ſee them, for although the heir prima facie hath a 
legal title, he may go into a Court of Law if hepleaſeth; but this Court will not compel [ 116 ] 
the ſhewwing of writings to any perſon —_ he hath an equitable title, as a mortgagee, 

& c. and that is the difference between a legal and an equitable title. 2 Freem. Rep. 24. pl. 25» 


Trin. 1677. In Canc. Sir John Burlace v. Cook. 

A bill was exhibited for diſcovery ; the defendant ]] ed, that he was purchaſor for valuable 
conſideration, viz. ſo much, &c. and that he had no netrce of the plaintitf's title, &c. Ruled b 
Id. North, that the plca, as to not having notice by way of plea, was not good ; but it ought 

is 
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& date been as to the notice by way of anſwer, and not by way of plea, on debate; but yet that 
the detendant being a purchaſor, ſhould not loſe by the formality of pleading the benefit of his 
pi-a, if he ſhould anſwer the whole plea ; for if he ſhould anſwer to the time of his purchaſe, 
which poilibly was in facto after the plaintiff's purchaſe (they were indeed both of them mort- 
gagces, then the plaintiff might wound him at law; he ſhould put in a new plea, and put in the 
point of notice by way of anſwer, or to that effect was the order. 2 Chan. Cales. 161. Hill, 


35 & 35 Car. 2. Anon, 


g Chan. R. . Plea of his being a purchaſor for a valuable conſideration 
_— c. was over-ruled, becaute he did nt plead the purchaſe made from one 

£ of the plaintiff's anceftrs ; for a purchaſe from a ſtranger, who 
Bridgman. might have no good title, was held no good plea, N. Ch. R. 
OD. 35. 21 Car, 2, Seymour v. Noſworthy. 


V2CaTION 
7674. being the ad ſeal before Ealter term, on motion by Mr. Noſworthy, the plea was held good 


by the Lord Keeper Finch, and ail the fublequent proceedings ict aſide. 2 Frcem. Rep. 128, 


pl. 255. Seamour v. Noſworthy. 
Pla of being a purchaſor for a valuable conſideration was over- ruled, becauſe the defendant 


d net alledge ſe n ani pr/ſeſ;on in the perſon from whom he bought. Vern, R. 246. Trin. 
1684. Trevamon v. Mollc, 


8. A. having a long leaſe of a houſe in which his wife had 
ſome intereſt, by her conſent renews it for 81 years, and in con- 
fideration of 409/. aſſigns it to B. who aſſigns it to C. his ſon, 
who married M. and died, leaving M his executrix; M. on a 
ſecond marriage, conveys it to truſtees, &c. A. by bill ſets 
forth this aſſignment, and that it was a mortgage, and that B. 
agreed t5 execute a re-conveyance thereof, &c. and prayed a re- 
demption. The executrix pleads ſhe was a purchaſor without 
notice of ſuch agreement; and in confederation of a marriage with 

S. and of Hes uidertating to pay her debts, ſhe aſſigned the ori- 
ginal leaſe, &c, ſu:h a day, to truſtees, to the uſe of her intended 
huſband, not hav.ng any notice of the agreement prior to the 
executing the {aid deed on marriage. It was decreed, that de- 
fendants were in nature of purchaſors; and the plea was allowed, 
Finch. R. 9. Mich. 25 Car. 2. Harding v. Hardret. 

9 A. indebted by bond deviſed a debt io be paid out of his per- 
ſonal eſtate; but if it was not ſufficient, then 5 fell his real eftate 
and pay it, The eſtate was fold, and by ſeveral meſne conveyances 
came to the defendant. who was ſued for the debt as charged 
on the lands which he had bought. The defendant pleaded 
that he had 75 natice of the demand, and was a purchaſor for a 
valuable confideration, that the perſonal eſtate was firſt liable, and 
that the purchaſe-money which was paid to 2 other of the de- 
fendants was liable in the next place; and that there were cer 
lande, which deſcended to one of them on the death of A, 
which ought to come in aid of him, and decreed accordingly. 
Fin. R. 137. Mich. 26 Car. 2, Preſcot v. Edwards, Broom, 
- | 

10. A purchaſor for a valuable conſideration vithout notice 
was decreed to pay arrears of an annnity charged on the lands 
purchaſed, though the ſame were due 30 years before, and no de- 
mand in all that time. Fin, R. 252, Trin. 28 Car. 2. Duke 
of Albemarle v. Counteſs of Purbeck. 4 

11. 
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11. A voluntary conveyance decreed againſt a (jointreſs) pur- 
chaſor for a valuable conſideration; (but it ſeems, that the not 4 
having netice was the lacheſs of the jointreſs, &c.) See Chancery 3 
Caſes 291, 292. Mich. 28 Car. 2. Biſco v. E. of Banbury. 

12. A purchaſor from J. S. who has a decree againſt him in 
Chancery for land, ſhall be bound by the decree, though he had 
no notice of it. 2 Chancery Cafes 48. Hill. 32 & 33 Car. 2, q 
Snelling v. Squibb. 

13. Bill by a dowreſs to remove a truſt term, the defendant | 119 J 
pleads himſelf a purchaſor, but does not deny notice, and ſo was Vern: 356. 
ordered to anſwer, Per Lord North. Vern. 179. Drin. 1683. Cate, => 
Bodmin v. Vandebendy. S. C. 

14. Bill was brought 1% prove a will and perpetuate the teſtimony me c 
cf the wwitneſſes ; the defendant pleaded himſelf a purchaſor without 65 8. c. 
notice of any ſuch will, and inſiſted, that unleſs there had been a 
verdict in affirmance of ſuch will (nothing hindering the plaintiff, 
but that if he had a title he might recover at law) he plaintiff 
eught not to be admitted to examine his witneſſes, thereby ts hang a 
cloud over the purchaſers eſtate; and upon debate the Court allowed 
the plea, Vern. 354, pl. 350. Hill. 1 & 2 Jac. 2. 1685. in 
Canc, Bechinall v. Arnold. 

15. A, mortgaged land to B. and afterwards by his will 2 Vern. 26% 
(having 2 ſons C and D.) deviſed the equity of redemption to D.— - . DURO 
B. and C. join in an affgnment of the mortgage to E. though E. 
pleaded want of notice of the will, and that C. was the viſible 
heir; yet decreed, that D ſhould have the equity of redemption 
on the foot of the firſt mortgage. N. Ch. R. 153. Feb. 1, 1689. 

Cooper v. Cooper. 

16. A. purchaſes, having ice of a ſettlement whereby B. A. ſells to B. 
the vendor was but tenant for life, remainder to his firſt, &c. ſon wil 7 
in tail. Afterwards A. /ells to C. auh had no netice; B. dies, leaving 1 
a ſon; the bill was ditmitled as to C. but decreed A. to account brance; B. 
for the conſideration- money, which he ſold the eſtate for, with <= C. 
intereſt from the deceaſe of B. thereout diſcounting what was 3 N 
due on a mortgage prior to the ſettlement which he had bought /ells to V. 
in. 2 Vern. 384. Mich. 1700. Ferrars v. Cherry. wy ge” 4 
Malter of the Rolls thought this revired the firfl notice to B. but Lord Sommers held contrarya 
Ch. Prec. 51. IIarriſon v. Forth Sce (D) pl. 8. 


17. Cowper C. ſaid, he took it to be a e in equity, that Gibb. 21g. 
where a man is a purchaſor without notice he ſhall not be annoyed in 2 
equity; not only where he has a prior legal eſtate, but where nolds. Ch. 
he has a better title or right to call for the legal eſtate than the B. in the 
other; and therefore diſmiſſed the bill. The caſe was; A. pur- c tits 

N rald v. 
chaſes of B. who had done an act of bankruptcy, but without Id Falcon- 
notice of it; afterwards a commiſſion is taken out, and there bridge. — 


a . . . P. Conv, 
being a term flanding out in truſtees, aſſignee brings a bill againſt 393 or 394. 


them and the purchaſor to have the term aſſigned to him. 2 8. C. cited 


Vern. 599. Mich. 1707, Wilker v. Bodington. =, I 


nolds, who ſaid, that this caſe proves that it makes no difference whether the party be a. purchaſor 
of the leg al eſtate or only of an equitable interelt, | 


A pur- 


* * wat * 
* AO dw " 
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A purchaſor for 2 valuable ronfideration, without notice, having as good title to equity as any 
other perſon, this Cour? will neter ture any adcantage from him; and conſequently will not grant 
a diſcovery againit him of the only equity he has to defend himſelt by, which if ke ſhould be 
obliged to difcover, the other party would 11 mediately take advantage ot; and there certainly 
be cafes where a prrchafor tor a valuable conſidt ration, without natrce of an act of bankruptcy ſhalt 
vet be c ed in this Court to di ſcorer any thing (whether incumbrances that he has got in, or any 


other thing) 


but all advantages thali be ett hum to defend himſelf by. Suppoſe 2 purchafors with- 


out notice, and the 2d by chance gets hold of an old term, he ſhall detend himſelf thereby againſt 
the firſt, who till is as much a purchaſor for @ valugble conſideration 2s himſelt; I do nat theres 
fore think a purcbaſor for a valuable con{iceration, without notice of the bankruptcy, is to be 
relicved againſt in this Court within 21 Ja. 1. Per Ld. C. Talbo:, Caſes in Equity in Lord Tal- 
bots time 69. Hill. 1734. Collet v. De Gols and Ward. ; 


1 


2 Freem. 
Kep. 127. 
pl. 148. 

'} yin. 1557. 
S. C.—Iin. 
Rep. 267. 
& C. but 
not S. P. 


F. C. 2 Chas, 
Caſes. 23 & 
87. by the 
name ot 
Helc v. 
ec. — 
And Thid. 
20. by the 
name of 
Eliot v. 


Hale. 


18. A bill was 7s redeem lands motigaged in 1694 to the defend- 
ant's grandfather by the plaintiff's father hr 500 years, to be 
void on payment of 1261. and intereſt. The defendant pleads 
that he is a deviſe of thoſe lands under his grandfather's will, 
who in 1692 purchaſed them for a 200 yrars term without condi- 
tian of redemption, and had enjcyed 15 years quiet poſſeſſion. But the 
Court over-ruled the plca for the defendant's rt anfavering ſuſ- 
Aciently as to the mortgage, and the plea of the purchaſe may be 
true, for it may be only a term for years to attend the inherit- 
ance, G. Equ. R. 185. Hill. 12 Geo. Meder v. Birt. | 


(D) Afidted. In what Caſes. 
IS (ORDERED, that a dzcree for a leaſe and other perſonal eftate by 


conſort ſhall bind purchaſors for valuable conſideration. 
Per Ld, Bridgman, who faid, that otherwiſe you will like gun- 
powder, blow up the whole Court of Chancery. 3 Ch. R. 22. 
Wincham v. Windkam. | 


2. An Mate was awarded to A. who had poſſeſſion purſuant to 
the award, and deviſed it to à charity. B. having notice of the 
award, and the deviſe, purchaſed it. Decreed againſt the pur- 
chaſor, and in favour of the charity, Fin. R. 75. Hill. 25 Car, 2. 
Chard v. Opie. 

3. A general power to make a jainture, and not ſaid of what lands 
in particular, is not ſuch a lien upon the lands as ſhould affect a 
purchaſor, though the power had been executed afterwards, much 
leſs where it is not executed at all. Per Lord Chancellor, Vern. 
406, 407. Mich. 1686. Elliot v. Hele. c | 

4. A deviſee of land gets a decree to hold againſt the heir, who 
was ſuppoſed to have ſuppreſſed the «vill ; the teſtator had mort- 
gaged the land, and a Herd perſon, pending the fuit, gets aſſigument 
of the mortgage, and purchaſes the equity of redemption of the heir, 
with notice of the will, The Court will not admit the pur- 
chaſor to diſpute the juſtice of the decree, nor to try 
at law if the will was cancelled by the teſtator, or not. 2 Vern, 
216. pl. 198, Hill. 1690. Finch v. Newnham. 

5. Voluntary articles ſhail never be ſet up againſt an abſolute pur- 
chaſer, although ſuch purchaſer had notice by being a party - 

tho 
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the articles; but quxzre; for there was another point in the caſe, 
which might be the foundation of the judgment. MSS. Tab. 
Jan. 14, 1702. Powel v. Pleydell. | 

6. Lord Cowper ſeemed to be of opinion, that in cafe of a 8 P. Ad- 
covenant to convey land, the money being paid, and afterwards the _— r 
wendor confeſſed a judginent to a crediter between the time of the Id. Chan. 
conveyance and the covenant, it ſhould not affect the purchaſer, Cowper, 
becauſe in equity the land is eſteemed to be fold from the time 3 
of the covenant. 10 Mod. 468. cites the Cate of Peach and 9 — 


Winchelſea. bad no no- 
tice of the 


corenant, becauſe from the time of the articles and payment, the ſeller would be only a truſtee 
for the purchaſor. Wms 's Rep. 278, 279. Trin. 1713. in Cafe of Finch & al. v. Winchelica 
Earl. | 

, 227 7 the confederation paid is not ſomewhat adequate to the thing purchaſed, as if the money paid 
is but a finall ſum in reſpect of the value of the land, this ſhall not prevail over a meſne judg- 
ment creditor, Per Ld. Chan. Cowper, Wms.'s Rep. 282. Trin. 1715. Finch & al. v. Ld. 
Winchelſca..—— But a mortyagee for a valuable conſideration, without notice of ſuch covenant, ſhall 
hold place againſt ſuch covenantee ; for there the money 18s lent upon the credit of the land, and 
attaches upon the land, which a judgment does not; which was granted, Wrms.'s Rep. 279. 
Trin. 1715. in Caſe of Finch & al. v. Ld. Winckellea, 


7. Purchaſer is not to be affected with a concealed conveyance. 
MSS. Tab. Feb. 6, 1719. Butler v. Burk. 
8. A church leaſe was agreed by marriage articles te be ſettled upon 
the huſband and wite, and the iflue of the marriage, They 
had iſſue; the hyſband mortgages the leaſe ts A. and then huſband 
and wife ſurrendered the leaſe, and a ned one was granted to J. S. 
Afterwards B. purchaſes this laſt leaſe without notice of the articles. 
B. died, and his executors „d the leaſe to C. who had notice of the 
articles, and gave him collateral ſecurity for better aſſuring his 
title. The plaintiff claimed under the articles, and prayed that 
C. by reaſon of the notice he had of the articles, might be 
conſidered as a truſtee for him; C. pleaded his purchaſe, and 
confeſſed the notice, but inſiſted principally upon B.'s purchaſe [ 119 | 
without notice, and that he had now B's title. And becaute 5 
C. claimed under B. who was a purchaſer without notice, and 
who had barred the plaintiff's right, and that all B.'s right was 
now devolved upon C. Lord Ch. Talbot decreed for C. and 
ſaid it would be the fame, though C. had been only a voluntier, 
as B.'s executors were, and that C.'s taking collateral fecurity 
could not make his caſe the worſe ; but if B. had had notice, all 
would be overturned. Caſes in Equ. in Lord Talbot's time, 187. 
Hill. 1735. Lowther v. Carleton. 
9. A purchaſer with notice aliened to one who had no notice, In 
this caſe, though the Court would not affect the purchaſer with- 
out notice, yet it being a fraud, the vendor, who was the pur- 
chaſor with notice, was decreed to make ſatisfaction to his vendee, 
who had ſued for relief, Cited by Lord Ch. Talbot, as a caſe 
which he ſaid he remembered, Cafes in Equity in Ld. Talbot's 
time 188. in caſe of Lowther v, Carleton. 
10. If an gate ſubject to a truft is purchaſed from the truflees, for 2 Wms.'s 
a valuable conſideration without notice, a Court of Equity cannot Rep. 623. 
| affect 


7 


9 


n 
——_ * n 


- no crcditor 
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Mich. 1732. affect the purchaſer, though they can the truſtees z but if ſuch 
+4 and purchaſor had notice, then the truſt gocs along with the eſtate, 
. and the land continues ſubject to it. Per Raymond Ch. J. Caſes 
in Equity in Lord Talbot's time, 260. Trin. 1732. in Cafe of 

Manſell v. Manſell. | 


(E) Aﬀected with Payment of Debts, &c. 


1. THE opinion of the Court was, that a fPatute was for per- 

fermance of covenants ought not to take away the poſſeſſion 

of a purchaſer. Toth. 258. cites Chandler v, Dawtree, 41 

Eliz li. B. fol 480. | 
A term in 2. Deviſe of lands to A. and B. his wife for life, upon condition 
tft / or of that A. his executors, adminiſtrators, or ailigns, thould pay all his 

vment 0 . . 
2355 gene. debts and legacies, and after the deccaſe of the ſurvivor of them, 
ralh is good then the inheritance ſhould go to C. their ſon, and the heirs male 
againit an F his body, &c. and made A. his executor, and died; A. B. and 
heir, though n . 

C. join in a conveyance to D. A. dies, yet the lands are liable 
be arty to in the hands of the purchaſor to pay the debts and legacies; and 
tne deed, P. was decreed to pay damages and coſts, and then he was to 
nor debt - K . . 
expreſſed in take his remedy againſt B. for the profits received (for A. died 
particular, inſolvent), which;the Court declared were likewiſe liable to pay 


venznt in this legacy, &c, N. Ch. Rep. 38. 12 Car. 1. Newell v. Ward 
the leaſe to and Brightmore. | 


pay ; but 
Lord Keeper ſaid he would not maintain it againſt a purchaſor. Chan, Caſes 249. Hill. 26 & 27 


Car. 2. Leech v. Leech. 


3. If lands be given to a charitable uſe, and to diſpoſe of an overplu, 
if the purchaſor had ns netice, it cannot bind him, but if rent i ie 
out of land, the purchaſor muſt pay it, but will not charge him 
to pay arrears before purchaſe, nor lay it upon one, nor excuſe, 
the other. Toth. 95, 96. cites M. 14 Car. Peacock v. Thewer. 

So the book 4. A. deviſed lands to his wife for life, and after to his eldeſt 
"”_ ſon upon condition that if his wife ſhould be with child, 82/. 
ſhould be paid by the heir at laau to the child after the mother's 
death. She had a child, and after the mother and eldeſt fon 

conveyed away the land to a purchaſer. Upon notice proved of 

the will, the money was decreed to the daughter, and declared 

it was a truſt deviſed to go with the land; and yet this will was 

void in law as to the legacy, ſeeing he who was to have the be- 

nefit of the breach of the condition was heir, and alſo the party 

that ſhould pay the legacy. 3 Ch. Rep. 93. 1649. Smith v. 
Aͤtterby. ä 3 | 

[ 120 ] 5. A. ſeiſed of lands, conveys them to B. in truſt, for payment 
of all his debts im general. C. the plaintiff, being one of the 

creditrs of A, exhibits his bill againſt D. as being a purchaſer 

under that truſt, to pay the debts, &c. It was inſiſted for D. 

that the conveyance to B. being general, and none of the creditors 

parties to it, it was therefore revocable at pleaſure, and merely 

4 voluntary, 


Purchaſor, 120 


voluntary, and that it had been ſo adjudged by Ld Keeper Co- 
ventry, that ſuch conveyances are ambulatory, and that if a man 
makes a conveyance to B. in truſt to pay all his debts mentioned 
in a ſchedule, and all other his debts, as to all the debts, beſides 
thoſe mentioned in the ſchedule, ſuch conveyance is fraudulent 
- againſt a purchaſor. But it was inſiſted for D. that if the deed 
to B. was revocable by A. yet D. purchaſing under that con- 
veyance, had confirmed it. N. Ch. Rep. 126. 20 Car. 2. Lang- 
ton v. Aſhly. | 
6. A being ſeiſed of ſeveral eſtates, grants an annuity out of 
one of the eſtates for a valuable confideration, and gave a re- 
cognizance for ſecuring the payment of the annuity; afterwards A. 
fells other lands to B. who had ns notice of this recognizance; and 
after that A. ſells the land, charged with the annuity, to C. The 
annuity was greatly in arrear. Decreed that the annuity ought 
to be paid out of the lands purchaſed by C. they being originally 
charged; and this in eaſe of B. whole lands are bound only by 
the recognizance, and that the ſame ought to be paid out of the 
aſſets of Cs eſtate, in the hands of his executors, and if there 
be a deficiency, then D. (to whom C. had ſold the lands) to pay 
out of the profits received; but on B. offering to pay the annuity 
and arrears, it was decreed he ſhould have the benefit of the recoge — 
mizance to reimburſe him. Fin. R. 130. Mich. 26 Car. 2. Pritchard, 
Williams, and Thomas, v. Potts. 

7. A. deviſed lands to B. charged with payment of 600. to C. 
and D. at à certain time, and in default A. deviſed the lands to E. 
—Þ. and E. joined in a mortgage of theſe lands to F. and F. ſuf- 
fered B. to continue in poſletlion, and to fel/ timber; fo that 
there was not ſufficient to ſatisfy the 620/. and the mortgage; 
and by B. and E. joining, it muſt be intended that F. had no- 
tice of the truſt. Decreed that the 600 J. be paid before the 
mortgage. Fin. R. 225. Trin. 27 Car. 2, Green and Hill v. 
Gardner and Clavell & al. 


8. By 29 Car. 2. cap. 3. 2 2. Any judge, or "thcer of any of {he Lord Chan. 


: — x WS. 8 „„ 7 . 1 Xa. ccllor held, 
courts at Weſtminſter, that fhat, 2 E yp Jredgments, foals ( wvithout ,, ax 
fee ) ſet down the day of the month and year of his fo diing, upon the this tate 
paper or record, &c. which he ſhall fign, awhich ſball be entered upon © judgment 
the margin of the roll of the record of the ſaid judgment; and ſuch mung 
. . © 2 . 4 
judgments, as againſt purchaſers, bona fide, for valuable conſideration, but from 
fall be judgments only from ſuch figning. =_ _ of 

the naning, 
not only as againſt purchaſors of the lands themſelves, but alſo as againſt prior judgments entered in 
the grand ſeſhons of Wales, to which that ſtatute does not extend; and ſaid, that a man, who 
truſted his money on a judgment, was in ſome ſort a purchaſor of the land, as he might take out 
execution, and extend the land itfelf ; that the rule laid down by the ſtatute for the ſafety of pur= 
chaſors of the lands themſelves, Was a good rule to follow in the other caſe, and the relations 
were not to be favoured in a Court of Equity. Chan. Prec. 478. Mich. 1717. Anon. 

It a judgment be ſigned in the vacation, yet it is entered as of the term before, and none but a 
purchaſor ſhall be admitted to ſay it was ſigned as of any other time, and it is the courſe of the 
Court to let all things be done in the vacation as of the term before. Per Holt Ch. J. 1 Salk. 
401. Duke of Nortolk's Cale, S. C. 7 Mod. 39. Trin. 1 Ann. B. R. a 


9. Where a purchaſor has a!/owwance in reſpect of an incumbrance, 
this 
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this ſhall make the incumbrance good, tliough it was before de- 
feftive. Arg. Vern, 358, Hill. 1685. in Cate of Lady Bodmin 
v. Vandebendy. 

10. 425 V. . 20. / 2, 3. enacts, that 7he clerk of the 
efſngns of the Court of C. B. clerks of the deckets in B. R. and the 


maſter of the office of plent in the Exchequer, ſhall before the end of 


every Eaſter term, alphabetically enter a particular of all the judg- 
ments of debt by confeſſion, non ſum informatus, Cc. of the Hillary 
term preceding, and within 10 days deliver notes in writing to the 
clerks, Wc. the lite before the end of Michaelmas term, of the terms 
[ 121 ] ef Eafter and Trinity, and before the end of Hillary term, of Michael- 


mas term, under the penalty 100. And that no judgment ſhall 


| affect purchaſers of lands er mortgogees, till docketed and entered as 
aforeſaid. 

The pur- 11. An executor being poſſeſſed of a term for years, in right of his 

chafor was teſtator, and being indebted to J. S. on his exon account, agreed 

EE J. S. his creditar far ſale of this term, and that the debt ſhould 


doth of tie 
tettator, for be drſcount:d cut of the prurchaſe money. Upon a bill brought againſt 
goo. aad him by the teſtator's creditors, he was not allowed to fink his 
executor for . 

4 own debt, but was decreed to pay the money, he having pur- 
552d. and ; Pa) , 
ducoun: ed Chaſcd with full notice; that this was a teſtamentary eſtate, and 
both debts, nothing came into the executor's hands as an equivalent for it, 
and then \ , . n \ 

d the to make up the quantum of the teſtator's aſſets. Cited Chan. 
Eis. Prec. 434. Hill. 17 5. In the Cafe of PaceTT v. HoskiNs, as 
being 180 /, decreed by Ld, C. Cowper, when he had the ſeals before. 


in moncy. ö 
It was inſiſted that an executor may ſell, and with the money, when lie has it, may pay his own 


debts; and tor the ſame reaſon, he may upon fale diicount, and allow the debt the purchator 
owes h:m, and the rather in this caſe, becauſe he paid 1507. in money, with which the executor 
might have paid the plaintitf s debt; yet it was decreed at the Rolls tor the plainutt, and affirmed 
on appeal to the Ld. Chancellor, he ſaying the d-jeraant was a party, and conſenting to, and con- 
triving a devaſtarns. 2 Vern. 616. pl. 554. Mich. 1708. Crane v. Drake, & al. ...- S. C. (Ut 
Audivi was cit-d and agreed by the La, Chan, 13 Nov. 1738, in Caſe oi NuctxT V. Girrand. 
Who ſaid that he had examined the Regilter Book, and the decree was there founded upon par- 
ticular proot of fraud, which Mr. Vernon's Report does not plaiuly and tully {ct forth, 


12. A, was indebted by ſeveral bonds, in which B. was ſurety 
for him, and alſo in another bond alone to one to whom B. after- 
wards gave his own bond alone. A. being ſo indebted, made 
his will, and in the beginning ſays, my will is that all my debts be 
paid, and I d charge all my lands with payment thereof. Item, I 

ive all my real and perfenal eftate to B. his heirs, executors, admi- 
niſtrators, and aſſign, chargeable nevertheleſ; with paymint of all my 


debts and legacies, And made B. executor. A. died in 1724, B. 


proved the will, and in the {ame year ſold a frechold eſtate of A's 
to E. In 1725, B. ſeld a leaſehold eſtate of A's to F. and in 1727 
he fold another eflate of A's conſiſting of both frechold and leaſe- 
hold, to G. In every conveyance A's 4will was recited. To one of 


theſe deeds J S. a creditor of A. was a ſubſcribing witneſs, 


At the time of the ſales, all the creditors either lived in the 
town where B. lived, or within 4 miles thereof, and the ſale was 
made by outcry, All along, till 1730, the creditors received 
the intereſt at 514. per cent, regularly from B. who was a ſolvent 

| | perſon, 
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perſon, till 1732, when he became a bankrupt. In 1734, the 
creditors of A. brought a bill againſt B. and the aſſignees of the 
bankrupt's eſtate, for ſatisfaction out of the lands ſold by B. to 
E. F. and G. The Maſter of the Rolls ſaid, that with regard 
to the leaſehold eſtate ſold to F. the creditors cannot have ſatis- 
faction out of that, and this was 19 plain, that it would be mon- 
ſtrous to call it in queſtion; that the executors are the proper 
perſons by law to diſpoſe of a t-ſtator's perſonal eftate, which in- 
deed in fome caſes might be cloathed with ſuch particular truſt, that 
poſſibly the Court in ſuch caſes may require a purchaſer thereof to /ee 
the money rightly applied; but otherwiſe, unleſs in cafe of a fraud, 
the ſale thereof by an executor muſt itand, and the creditors 
cannot afterwards break in upon it; and as to the fales to E. 
and G. he obſerved, that the general rule is, that a truſt, di- 
refing land to be fold for the payment of debts generally, dees nit bind 
the purchaſer to ſee the money rightly applied; but if it be for 
payment of certain debts ſpecified in a particular, the purchaſor 
muſt ſee a right application; that hi5 cafe differed, the lands 
being only charged with payment of debts, and net ordered to be fold for 
payment, but that it was the ſame thing; otherwiſe, when lands 
are charged generally, they can never be diſcharged without a 
ſuit in Chancery, which would be very inconvenient, beſides, 
the circumſtances of acquiz/cence ſo long as 1 1734, without in- 
ſiſting on any charge upon thoſe eſtates, and the ſevere of B. 
till 1732, and the cieditors receiving their intereſt regularly of B. 
till 1730, who could not be ſuppoſed ignorant of the purchaſes 
made by outcry, and they living within 3 or 4 miles B. and J. S. 


a creditor being a ſubſcribing witneſs to one of the purchaſe deeds ; . 


nor does it appear that the purchaſors knew to whom the debts 
were owing. Beſides B.'s being a c:-ebligor in three bonds, and 
having given to another obligee his fengle bond, may be well deemed 
a ſatisſuctian for that bond; by all which it appears that the cre- 
ditors relied upon B. and therefore it is not reaſonable that they 
ſhould reſort now to A 's eſtate. His Honour diſmiſſed the bill 
with coſts, as to F. the purchaſor of the leaſchold only, and as 
to the other defendants, without coits. Barn, Chan. Rep. 78. 
to 83. Paſch. 1740. Elliot v. Merryman. 


121 


See Crane 
v. Drake 
ſupra. 


+ An objec- 
tion having 
been made, 
that where 
lands are 
appointed 
to be fold 
for pay- 
m-nt of F 
debts gene- 
rally, the 
truſt may 


[ 122 

be ſaid to 
be perform- 
ed as ſoon 
as the lands 
are fold; 
but that 
where they 
are only 
charzed for 
payment of 
debts, that 
the truſt is 
not Per- 
formed 

till thoſe 
debts are 
diſcharged. 
The Maſter 
of the Rolls 


. obſerved, that this was the only objection ſeemingly, of any weight as to this matter, and ſaid, 
that ſo far it is true, that where lands are charged with payment of annuities, 'tholſe lands will be 
charged in the hands of a purchaſor; becaule it was the very purpoſe of mating the lands a fund 
for that payment, that it ſhould le a conſtant and ſubſiſting fund; but where lands are not burthened 
with ſuch a ſubſiſting charge, the purchaſor ought not to be bound to look to the application of 
the money, and that ſeems to be a true diſtinction. Barn, Chan. Rep. 82. in Cale of Elliot v_ 
Merryman. 


(F) Affected by Miſapplication of the Money. 


1. HERE a deed of truft is for payment of debts in general, a where no 

purchaſor is not affected with any mi/application of the creditors 
money; otherwiſe where it is for payment of debts particularly Je Pats 
ſpecified. Vern, 260, Mich. 1684, Dunch v. Kent, 


Vor. XVIII. L 


veyances are 
ambulatory, 


k 
| 
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embulatory, and if 2 man makes a conveyance in truſt to pay all lis debts, mentioned in a ſche- 
zule, and all other At, debts ; as to all the debts, belides thoſe mentioned, ſuch convevance is 
fraudulent againſt a purchaſor. Cited N. Ch. R. 127. in the Cafe of Langton v. Aſhley. 20 Car. 2. 
as adjudged by Lord Coventry,—— Where lands are to be fold for payment of particular d 
mentroned in a ſchedule, the purchaſor muſt ſee his money rightly applied, But if more be ſold than 
is ſuſkcient to pay the debts, that ſhall not turn to the prejudice ot the purchaſor. Per Ld. Keeper 
Vern. 303. Hul. 1634. Spalding v. Shalmer. 

If the words of a will are thus, Igite my {ands to A. and B. in truf?, to ſell to pay mv debts ; the 
purchaſor is ſafe, and it does not concern him to ſee if the debts are ſatisficd, elpecially if there 


is no ſchedule. 2 Chan. Caſes 223. Culpepper v. Aiton. 


But if there 2. A purchaſor of lands deviſed to be ſeld by executors for payment 
Bk a of debts in caſe of deficiency of perſonal eſtate, is not concerned 


heir and Whether there be /yffictency or not; but if he buy and pay, though 
truſtee to there were ſufficient to pay the debts out of the perſonal eſtate, 


| havean2® yet he ſhall hold the lands againſt the heir, and the heir ſhall 


count, it is 0 3 
ſuficienn take his remedy againſt the truſtee ; and fo if the matter reſts 


neticein in account between the heir and the truſtee, his purchaſe is ſafe, 


1 though the money be m:is-/pent by the truſtee. 2 Chan. Caſes 


notice of 115. Trin. 34 Car. 2. Culpepper v. Aſton. 

the ſuit, fo 

that if he purchaſe, it is at his peril ; but ſuch dependance of ſuit muſt be real, and not colluſive. 
2 Chan. Caſes 116. ut ante. It was agreed and reſolved, that in this cafe a purchaſor purchates 
at his own peril, If the perſonal eſtate and profits of the land ſhould prove {uſhcient, and atter- 
war&s ſhould prove inſufhcient. Chan. Caſes 223. S. C. 


3- Lands (whereof part were in jointure) were veſted in 
truſtees by act of parliament, to ſell and to raiſe money for building and 
feecking a printing-houſe (burnt down in the fire of London), ond 
the ſurplus to purchaſe lands to be ſettled to the uſes of the marriage ſet- 
tlement. Money was borrowed accordingly upon a mortgage, 


I 123 J and the queſtion was between the remainder-man in tail under 


the ſertlement, and the mortgagees, whether any more money 
ought to be charged on the mortgage, than what was taken up 
and employed according to the truſt of the act of parliament, 
It was decreed by Ld. E. Jefferies, that there ought not, and 
that an account be taken of how much had been employed, and 
the defendant on paying ſo much, with intereſt and coſts, diſ- 
counting the profits received by the mortgagees, ſhould be let in 
to redeem ; though for the mortgagees it was inſiſted, that it 
could not be reaſonably intended they could be privy to, and 
prove the laying out of the money according to the act of par- 
liament, and that no one would lend money upon the truſts of 
an act of parliament, if it was incumbent on him to ſee the 
money laid out according to the act, and that ſuch conſtruction 
could not conſiſt with the intention of the act, but utterly pre- 
vent the ſame, 2 Vern, 5. pl. 3. Trin. 1686. Cotterell and 
Holt v. Hampſon, Bill, & al. 


(G) Aﬀected 


Purchaſoz, 123 
(G) Affected by preſumptive Notice, and where 


there is a Settlement. 


1. PURCIASORS coming in pendente lite, are bound. Toth. 
259. cites 14 Car. Yeavely v. Yeavely. 

2. Chancery has been always very careful not to impeach pur- See (A) pl. 
chaſors by preſumptive n:ticc. As tenant for life, remainder to 4 
his firſt ſon, mortgaged for 1500/, The deed of ſettlement 
was produced, and ſcen by the mortgagee, who notwithſtand- 
ing lent the money, being adviſed that tenant for life, not having 
then any ſon born, could deſtroy the contingent remainder, whereas 
there was a /on born 5 days before the money lent z but the mort- 
gagee having no notice thereof, and having got the deed of ſet- 
tlement, this Court would not relieve againſt him, but diſmiſſed 
the bill, 2 Vern 159. cited per Rawlinſon commiſſioner, as 

the Cafe of Brampton v. Barker, 1671. 

3. Tenant far l. /ife ſold as tenant in fee, and the very deed of ſet- 
mement, at the time of the hat es was produced and delivered 
to the purchaſor himſel, „ ie Court wonid not affect the 
purchaſor with preſumptive gti, but diſmiſſed the bill. 2 Vern. 
R 160. cited pci Conimi Raw unſon, as the Caſe of Philips v. 


Redhill, Nov. 1679. 

4. A, and M. his wife, being tenants for lite, remainder to 
truſtees to raiſe Goo portions, remainder in fee to A. by deed 
created a term for raiſing anther 60col. fer fuch perſons as M. 
Should appoint 5 with power for A. and M. jointly to revoke the uſes. 
They mortgaged part thereof fr 2000/, having before by deed 
revoked pro tanto the former uſes ; the mortgage recited beth the power 
of revocation, and the execution cf it, M. by will appointed the Goool. 
to the plaintiff, and died, afterwards A. married def-ndant, and 
juntured the premiſes upam her 1 ; in the ſutlement "was an exception of 
the truft for the 6000 J. portion, and of the mortgage, but no 
mention made of the other 6000/. Upon a bill brought for the 
6000/, appointed by M. it was inſiſted that the ſecond wife was 
a purchaſor without notice of this incumbrance; but per Cur. 
there was ſufficient notice in law, or an implied notice; for the 
mortgage was excepted in the jointure, ſo that they could not 
be ignorant of the mortgage, and therefore ought to have ſeen 
that, which would have led them to the other deeds, in which, 
if purſued from one to another, the whole caſe muſt have been 
diſcovered to them. Chan. Caſes 287 to 291. Mich. 28 Car. 2. 
Biſco v. Banbury (Carl). 

5. Where a purchaſor has notice of a ſettlement made after ſ 124 
marriage, per Cur, he ought to have enquired of the wife's re- 
lations, who were parties to the deed, whether it was voluntary, 
or made purſuant to an agreement before marriage, and having 
notice of the deed, muſt at his peril purchaſe, and be bound to 
the effect and conſequence of the deed. 2 Vern. R. 384. Trin. 
1700. Ferrars v. Cherry. 


L 2 (H) Favoured 


124 Put Chaſo), 


(H) Favoured after Length of Time. 


S. P. Toth. 1. AN ancient faticte being againſt a purchaſor, though no di- 
een rect proof on either ſide, was decreed to be cancelled. 
Mich. 2Car. , 

Smith v. Toth. 258. cites 11 Jac. Dom. Burgh v. Woolf. 


Roſlewell. 

A purchaſor, and thoſe under whom he claimed, had been in quiet poſſe/ton 16 yerre, and then 
the defendant ſet up a mortgage and recognizance, but there being no proof to confirm, but that 
the mortgage and recognizance might both be ſatisfied, the mortgage was decreed to be de— 
hvered up and cancelled, aud the rccognizance to be vacated. Fin. R. 250. Paſch. 28 Car. 2. 


Abdy v. Loveday. 


2. A man was pe, of a leaſe for 50 years, he dying inte/ate, 
the wife adminifters, and makes a freut to her own uſe, a little 
before her marriage with a ſecond huſband, the eee ſells the 
land for a valuable conſideration, which was enjoyed many years 
accordingly ; after the wife's death the ſccund huſband would avid 
this purchaſe by reaſon of the uſe; but the Court decreed that 
the purchaſors ſhould enjoy it, notwithſtanding a verdict at law. 
Toth. 223, 224, cites Mich. 17 Jac. Banniſter v. Brook. . 

3. Lands deviſed to be fold fer payment of legacies, and the ſale to 
be made by one of the 2 legatees, were by him fold to A. who 
redemifed the ſame to him for 6 years, and after the 6 years ex- 
pired, A. and the defendant, A.'s heir, enjoyed the tame 22 years 
more, without any demand of the legacies. This quiet poſſeſſion 
for 28 years was held a good title, and the bill ditmitied, Fin. 
R. 316. Mich. 29 Car. 2. Cuſie v. Aſh, 

S. C. Chan. 4. A. tenant in tail of a cpyh:1d, remainder to himſelf in fee, 
Cates 174 purchaſed the freeh:ld of the lord, and then ſells to J. S. and dies 


That the? g : 
Lord Chan- and after 30 years paſſ ion the ſon of A. ſets up a title as iſue in 


cello was fail. Per Lord Chancellor, the. purchaſor of the freehold ſhall 


1 : 2 1 
ouch pr attract the other eſtate, which was but at will; and decrecd the 


nion; for 


the copy- purchaſor to enjoy againſt the iſſue in tail, Vern, 393. Hill. 


hold being 1685. Parker v. Turner. 


ſevered 
from the manor, there is no means to bar it. But he took time to adviſe. 


(I) Favoured by Allowance. 


But wherea 1. THE huſband made a leaſe of the wifes land to one who was 
purchaſor of ignorant of the defeaſible title, The lee built upon the 


a long term | : N 
for 61 years, laud, and was at great charge therein. The huſband died, and 


which he the wife avoided the leaſe at law, but was compelled in equity 
1 to yield a recompenſe for the building and bettering of the land; 
for it was ſo much the better worth unto her. Chan Rep 5. in 


112 : 

4 2 of the Earl of Oxford's Caſe, Mich. 13 Jac. 1. cites it as the Caſe of 

the inhert= Peterſon v. Hickman, | | 

tance and 

re»: 101, being in poſſcſſion, had aid out 10000. in building, and enjoyed the ſame till the death 

of the vendor, and then the land was recovered by virtue of an old dorm int enta!l, the Court would 

not relieve the purchaſor who was plaintiff, nor give defendant any cots, N. Chan. Rep. 57. 

13 Cat. 2. Necdlet v. Wright, —— But allowance tor improvements and neccllary reparations 
were 


6 


ſen expeAant on the death of tenant for ti fe. 
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were made to a purchaſor of a term, upon decrecing it to be delivered up to deviſees in remain- 
der. Fin. R. 358. Trin. 32 Car. 2. Tomlinton & al. v. Smith. So where it was after a long 
une (the perſon claiming having been beyond fea 20 years, aud ignorant of his title till after his 
teturn, and diverſe purchaſ”s n. ade, and the laſt purchaſor had laid out money in building, it was 
dectrecd that he hold till Caisfied, diſcounting for the profits received, 2 Lev. 152. Mich. 
3; Car. 2. in Chancery, Eulin v. Hadely. 


2. A purchaſor, who before his purchaſe money paid, or deeds And where 


executed though not before his contract made | had notice of a appr 


prior tettlem.cnt, was ordered to be alhued what he had laid of par- 
out in Ja, improvements upon the Tenements, though made ciufe =p 
$a wie 
pending the ſuit. Jefferies C. Vern, 27. Mich. 1687. Walley en 72 
5 
V. W. haley, Gaudy and W arller. though not 
to luck a 
degree as to ſet them aſide, yet if, upon the proſpect of their being performed, he has improved 
the eſlate, it is reaſonable he ſhould have allowance for laſting improvements, provided he deliver 


op thr articles, and account for the profits; but if he gocs to law he mult not expect it. Caſes 


in Equity in Lora Talbot's Ties 234. 236. Hull. 1736. Savage v. 1aylor. 


(K) Diſputes between r and Purchaſor. 


1. A PAROL agreement and paſſeſſion delivered, was decreed to 
be performed againſt a /ub/equent purchaſer with notice, 
"_ had a conveyance, and paid his moncy. Vern 363. Hill. 
675. Butcher v. Stapely. 
Where a writ of dt r was brought againft ſeveral purchaſors, 
tht Cort directed that the fheriff ſhould charge them al! proportion= 
ably, though otherwiſe the {heriiF might have charged all out of 
one party, and the party could have no remedy at law; but in 
equity they ought all to be cqually charged; and therefore the 
Court gave this direction. Freem, Rep. 227. pl. 234. Paſch. 
1677. Anon. 
3. The plaintiff and defendant ſeverally purchaſed the ſame rever- N. Chan. 
'The plaint F brought Rep. 126. 


20 Car. 2, 
0 bill to examine witneſſes for perpetuating their teſtimony, and to be reporis the 


admitted to try his title in the li ife of tenant for life, But foraſmuch caſe thus, 


as the purchaſor was a defendant, the Court could do nothing in 
it, but diſmiſled the plaintiff's bill, and he loſt his land for want 
of examining his witneſſes. Cited by Lord Commiſſioner Raw- 
linſon. 2 Vern. 159. Trin. 1690, in Caſe of Hitchcox v. Sedg- 


Viz. A. and 
M. his wife 
were ſeiſed 
in fee of 

the lands in 
queſtion, in 


wick, as the cafe of Seybourne v. Clifton. which J. S. 
had an e- 
ſtate for life. A. and M. in 1649, covenanted to levy a fine thereof to the ſe of A. and M and 
the ſurviver of them for life, remainder to their firſt ſon (the plaintiſf) in tail male, with ſeveral re- 
mainders over. A. ſurvived, and then forged another 44 declaring the uſes of the fine to A. and 
M. and the heirs gfe furvine Under this deed W. R. the defendant pur: haſed the lands from A. 
who is ſince dead, and J. S. the tenant for life being ſtill living, the plaintutt exthibued his bill 
to perpetuate the tetimony of witneſſes, to prove the true and diſprove the forged deed The de- 
{-ndant demurred, as being a real purchaſor under the pretended deed, beheving it was a true 
and real deed ; therefore it being to draw under examination a matter of forgery againſt a dead 
perſon, who could not anſwer for himſelf, and to get aid to impeach a real purchaſor. he inſiſted 
he ought not to anſwer. And upon debate it appearing that the tenant for lite wa+ ſtill living, 
ſo that the plaintiff could not try his title at law, and that this Court is obliged to preſerve a title 
at law, which by ſuch impediment could not at preſent be tried, the demurrer was Ger- ruled. 


4. A, on marriage with M. articles, in conſideration of Go.. 
L 3 portion 


S. C. but 
ping: pally 
upon tne 
point of 
advance- 
ment, and 
bringing in- 
to ho chpot. 
Abr. Equity 
Caſcs 249 
to 254 in- 
diuſive. 


Jurchaſs?, 


Fortion mentioned as received by him with M. an infant, cove- 
nanted with B. and C. truſtees, that if he and his wife lived 7 years, 
then in three months * afterwards, to lay cut 10,0000. in a purchaſe, 
and ſertle it on himſelf for life, and on M. for a jointure, &c, and 
if he died before a ſettlement made, io leave her 10,0001. and confeſſed 
a juagment to B. and C. fir performance of covenants; 150. part 
of the 6cco/. was laid out in purchaſing an annuity of 100/. per 
ann. in the exchequer, in the name of C. and he gave a declara- 
tion of truſt to A. that his name was uſed in truſt for A. his 
executors and adminiſtrators; J. S. lent A. 1000/7. on his af- 
ſigning and depoſiting the tallies and orders with him. JS. 
brought a bill to compel C. to aſſign the truſt, for ſecuring his 
1co0/, But on a croſs-bill M. inſiſted that the annuity purchoſed 
in C. I name was to be as a pledge till the marriage agreement per- 
firmed, and that the tallies, &c. were depotited in C.'s hands 
for that purpoſe, but that A perſuaded her to take them out 
of his hands, as not ſafe therez and M. having ſo done, A. 
afterwards took them out of her cabinet, and delivered them 
to J. 8. The counſel for J. S. inſiſted on the ſtatute of frauds, 
and that a parol agreement could not be tacked to a written 
agreement, Put Cowper C. diſmiſſed the bill of J. 8. and de- 
creed the 1004. a year to M. her huſband being broke, and ſaid 
that though parol 2greements are bound by the ſtatute, and that 
agreements are not to be part parol, and part in writing, yet a 
Gepofit ar collateral ſecurity is not within the purview of the ſtatute; 
and ſaid that M. who was married in her infancy, and her truſ- 
tees, who had made an improvident agreement in writing, did 
well afterwards, upon recollection, to get that depoſit for per- 
formance of the agreement. 2 Vern. 617. Mich, 1708. Hales 
v. Vanderchem. 

5. A. by marriage articles, in conſideration of the marriage, 
and 4cool, portion, cGrenanted with B. his heirs, Sc. within 6 
mantis after reque/l by B. ts ſettle all his lands in C. to himſelf for 
life; remainder to truſtees to preſerve, &c. remainder to the 
wife, remainder to the firſt, &c. ſon in tail male, remainder 10 
truſtees for 500 years, is raiſe 50001. for daughter's portions, The 
wife died, leaving no other iſſue than one daughter; A, mar- 
ried a ſecond wife, and ſettled the greateſt part of the lands in the 
articles, without giving notice of the articles, and had iſſue a ſon 
and a daughter by her, and died inteſtate. It was held by the 
Maſter of the Rolls, that this 5000/7. ought to be made good 
out of the real eſtate contracted to be ſettled, ſuppoſing that 
ſuch part thereof as is left unſettled be ſufficient ; but that it 
muſt be agreed that the land actually ſettled by A. on his ſecond 
marriage without notice, is a good ſettlement (though it be a 
breach of truſt), and muſt take place againſt the articles, no 
more lands being liable to the articles than are omitted out of 
the ſettlement on ſuch ſecond marriage. 2 Wms's, Rep. 436. 
439. And Lord Chanc. King ſignified the opinion of Mr. Juſ- 


tice Price to be (as to this point) that the lands not * 
| 0 


Paid, or levied for any proviſion, carriages, or purveyance for the king; 


Purchaſoz, +126 


the ſettlement made on the ſecond marriage, muſt ſtand liable for 
raiſing the 5000 J. Ibid. 447. Hill. 1727. Edwards v. Freeman, 


For more of a Purchaſor in General, See Wiſcovery, Fraud, 


Jointreſs, Marriage, and other proper Titles. 
And in what Caſes a an ſhall be ſaid to be in, or ſeiſed as a 


Purchaſor, or by Deſcent, See Tit. Weſcent, Heir, &c. 


(A) PYurveyance, c 127 ] 


I. 8 well before as after the conqueſt, the king, upon his an- Hawk. Pl. 
tient demeſnes of the crown of England, had houſes CO” 
of huſbandry, and ſtocks for the furniſhing of neceſſary provi- 2 2 
ſions for his houſehold, and zhe tenants of thoſe manors did by this method 
their tenures manure, till, &c. and reap the corn upon the king's being found 
. . to be trou- 
deſmeſnes, mowed his meadows, &c. repaired the fences, and per- bleſomeand 
formed all neceſſary things belonging to huſbandry upon the King's inconveni- 
demeſnes : in reſpect of which ſervices, and to the end they MM wee 
might apply the ſame the better, they had many liberties and didoſed, and 
privileges, as that they thould not be ſued out of the Court of R 
; : . . . tne 
that manor, nor impanelled of any jury or inqueſt, nor appear |, — 
at any other Court, but only at the Court ot the ſaid manor, point cer- 
nor be contributory to the expences of the knights of the ſhire tain officers 


which ſerve at parliament, nor pay any toll, &c. which liberties '* der 


. 9 „* . Ss R . . roviſions 
and immunities continue to this day, albeit the original cauſe Por his 
thereof is ceaſed. 2 Inſt. 542, 543- Cap. 2. houſehold, 

who were 


called purveyors, and claimed many privileges by the prerogative of the crown, and ſcem to 
have had the pre-emption of all ſuch victuals as were bought by any to fell again. 


2. S. was deputy purveyor for the teil, and was fined for miſde- 
meanors, &c. And in that caſe Popham Ch. J. delivered the 
opinion of all the juſtices of England in theſe three points, iſt. 
That no purveyor or his deputy may tate any thing without 


ſhewing of his commiſſion. 2dly. That they cannot take wood or trees 


growing without the conſent of the owners, becauſe they belong 
to the freehold. 3dly. That no purveyor may take that which 
a man has provided for his own proviſion, but of that which 
is to be ſold, the king ſhall have the buying at reaſonable prices. 
Noy 101, Stockwell's Caſe, cites 47 E. 3. 18. 11 H. 4. 28. Mag. 
Chart. cap. 21. and in 25 E. z. B. R. Rot. 27. The ſervants of 
the marſhall were preſented for taking 12 carts to carry the king's 
priſoners, where one ⁊uould have ſufficed, and they had levied 10 
marks for the redemption of their carts and horſes; for which 
they were committed to the marſhalſea, &c. 


3. 12 Car. 2. 24. Par. 12. Enacts that no money be taken, rated, Hawk. Pl. 

C. 114. cap. 

N . . 47 {. 3- lays, 

and that no perſon by whatever authority, by colour of purveying for that the 
L the 


4 


1 
N 
N 
2 


127 Furveyance, 


laws before fe ting or queen, Sc. ſpall take any thing anatſcever from any 
eng ft yo but with his Free aud full co. 250 nt; that no carriages be taken 
nd by  ev:thout like be * no pre-enittian be claimed, c. and the of 
Experience fender, at the requejt of the party grieved, to be committed by any 


107 to hay 
ner 10 ave" eig blos uring, juſtice of the peace, or the con/?ables of the place where, 


ſu Rciently 


vided” c. till the next ſeſſions, there to be procceded againſt for the ſame, 
an the 
of nerſons employed for making proviſions for the king's houſehold, carriages, &c. 
unis enz been obliged to lubinit to ſundry compolitions for .their redemption, 
1s act vas made. But ſect 6. ſays, that this univerſal and abſolute reſtraint having 
be dn ent, 1* was enacted by 13 & 14 Cat. 2. 20. which has been often continued 
by et tae Officers of the navy may prels carriages for che uſe oi the navy aud 


cc, Puriuant to tac e regulaz: 1015 therein preſcribed, 


F228 } 


Pays 5 Quare Incumbra pit. 


8 ial writ, 
and *hall 

i ſſuc oat of 
the Chan- 
cery, and 


not ou 6f ; . . ; | 

c. B. f. N. (A) Lies in what Caſes, and where, 
R. 48. (C) | | 

S. F. For 1. QUARE "EW 5 ought to be ſt ued in the county where the 


ry: — lurch ir, becauſe the wrong is done here. F. N. B. 
ſnal be 48. (D) 

ouſted, and | | 

the clerk of the party put in. Per Yelverton, Br. Quare Incumbravit, pl. 4. cites 38 H. 6. 15, 
S. C. Cited 7 Rep. 3. a. but ſays that in tue caſe of the king it is otherwiſe, and cites 4 E 9 5. 


And fo by 2, Per Thorp, if the b;/b9p mncumbers where no debate or diſpute 
2 _ in, yet this writ lies. F. N. B. 48. (D) in the new notes there 
incumber (a) cites 17 E 3. 74. b. 21 E. 3. Quare Incumbravit. 3. 


within the | 
fix months, though no plea be pending, which was admitted by Hill and Pole, and that there 
ſhall be a ſpecial count, aud not of a eco. very. F. N. B. 48. (D) in the new Notes there (a) 


cies 18 E. 3. 17. b. 


3. The king may ſue a quare incumbravit in B. R. although the 
record of recovery be in C. B. but a common perſon cannot do ſo. 
F. N. B. 48 (E) 

4. Quare incumbravit may be ſued in C. B. although the 
record be removed into B R. by a writ of error, or into the trea- 
ſury; but if the record be in B. R. it ſeems then that the party 
ſhall ſue the Quare Incumbravit there, &c. F. N. B. 48. (F) 

5. After the ne admittas delivered, if the 6 months paſs, the 
bi 4 0 may preſent his clerk for lapſe, and ſhall not be charged by 
uare Incumbravit for that preſentation 3 but it ſeems he 
cannot = the clerk of the other man after the 6 months paſt, 
for that ſhall be againſt the writ of ne admittas delivered unto 
him ; and alſo if the biſhop do preſent the clerk of the other party =! 
| £ 


Quare Iucumbravit. 


the 5 prehs, „ nad preſented unto him before, that preſent- 
ment makes t. itle 0 rhe varty, although it be after the 6 months; 


by which it ſeems that the Quare Incumbravit lies then for che 
party. F. 'N B. 48. (L) 

G. If a man hath a writ of right of advow/on pending betwixt him 
200 an0t4er, and the church voids pending the writ, the plainti® 
tall not have a ne admittas to the bithop, nor the writ of 
Quare In: beer ar. although the biſhop incumbers the church; for 

the h 1andait ſhall not recover the preſentment upon this writ, 

but th ca onen; and if he hath title to preſent, he may pre- 
ſrt, 20d have a Quare Impedit if he be diſturbed. F. N. B. 
48. (Q 


15 Q Lare Incumbravit doth not lie but where the plaintiff recovers 
by ; doment of Court. F. N. B 48 (E) 

3. At th e bilLop do mcu:ber the church before the writ of ne 
ell, then the party ſhall have a Quare Impedit, and 
no Wie Iacumbravit; for the biſhop cannot have notice 
witi! thc ne admittas be delivered unto him; and if the b:i/bop 
aft's ie admittas delivered unto him admits his clerk, for whom 
it is . by the jure patronatus, yet the other party thall have 
quare incumbravit againſt him. F. N. B. 48. (H) 
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(B) MWben and How, and Proceedings therein. [ 129 } 


1. F. N. B 48 (F) in the new notes there (b) ſays, that in 
Quare Elan it was adjudged per Thorp and 
Green, 1. We. :t one ſhall have her of the record. 2. That one 
ſhall have this writ before judgment. 3. That the writ ſhall be 
returnable in the ſame Court, where the original judgment was 
given. 4. That where the writ ſuppoſes the plea pending touching 
the church, it is good. 5. That the writ thall nt make mention of 
the place were the recovery was had. 6, It need nt mention whether 
he incumbered within, or after the 6 months, but that ſhall come 
by way of anſwer. 7. If one recovers within the 6 months, and 
the biſhop incumbers, he ſhall have a Quare Incumbravit within 
the 6 months, 8. It is no plea that the record is removed by error. 
17 E. 3. 50 54, 74. or that px has received the plaintiff's clerk at 
his nomination, 21 E. 


2. Quare incumbravit doth mt lie until the party hath ſued the 1»j4. in the 


writ of ne admittas unto the biſhop, F. N. B. 48. (H) 


_ New Note 
there d 


cites 19 E. 3. Quare Incumbravit, 2 & 18 E. 3 17. Accordant, 


3. After a nonſuit in quare incumbravit a man may have 2 


another writ of quare incumbravit. Br. Quare Incumbravit, ® 
pl. 5. cites F. N. B. 48. 


(C) Count 


P. F. N. 
48. (M) 


3 


n _—__ 
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E E. 
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129 QODuare Incuwbravit. 


(C) Count. Pleadings, and Judgment. 


wh. mods in- 1. TN 21 E. 1. it was adjudged, that a man ſhall have quare 
CUMDIMrevict . ' . 8 7 2 0 . 8 . 

was brought ; incumbravit without mating mention of any Fecoven y 1/1 the 
by the te- crit, or in the ceunt; but by the rule of the Regiſter he ought 
naut of one to mention the recovery; and that ſcems to be the better opinion. 
Audi a F. NB 8. (K - 

gainſt the N. P. 48. ( ) 


Brjhot Exeter, and counted that the church avoided the 19th of April, by the death of J. S. 
and that debate aroſe between him and Wm. Champernoon, and that the plain ift recov red in 
a quare impedit ; and that pending that ſuit, he delivered to the biihop a prohibition at fuch a 
place, and that the biſhop incumbered within the 6 months; the biſhop pleads and ſhe ws, that the 
quare impedit bore date the qth of April, and to was brought in wrong to the incumbent, led 
non allocatur ; for ſuppoſe it was brought living the patron, it the parſon dies penduug the plea, 
and the biſhop incumber it, and afterwards the plaintiff recovers, a quare impedit lies; wheree 
upon the biſhop, taking no notice of the prolubition ſerved on him, pleads, that the church had 
been void 12 months, and that 6 months paiſed before the recovery, whereby the biſhop pre- 
ſented as ordinary, abſque hoc, that he incumbered within the 6 months. and reſolved that what 
is ſaid of the time of the avoidance ſhall not go to the incumbrance ; wheretore Pole. &c. took 
Me, whether he incumb-red within 6 month: ter the argidance, &c. F. N. B. 48 K) in the Notes 
tacte a, CES 18 E. 3. 17, 


2. The plaintiff need. vt count that the biſhop refuſed his clerks 
for the incumbravit is a refuſal, F. N. B. 48, (H) in the new 
Notes there (d) cites 18 E. 3. 17. b. 
3. Note; this crit has been adjudged good, 7vithout ſaying be- 
fore what fujtices he recguered. F. N 1 48 (L) in the new Notes 
there (b) cites 18 E. 3 17. 
4. Quare incumbravit was brought by T. againſt the Biſhop of 
Excter, it was feurd by verdict of inqueſt, that the biſhop had in- 
cumbered the church after the prohibition of ne admittas delivered to 
him, ard within rhe 6 months after the widance, to the damage of 
200 marks, by which it was awarded, that he recover the da- 
mages taxed by the inqueſt, and a 4vrit for the plajntiff awarded 
130 J difencumber the church, directed to the biſhop, and Thorp prayed 
that his reimporalities ſhould be ſciſed for the contempt preſented by 
the verdict; but the Court denied it; contra in attachment upon 
4 frofibition, if the biſhop be attainted thereof; and firſt the 
bithop would have zzreſted the inqueſt, alledging that he had 
received the clerk of the plainti, and at his nomination had in- 
ſtituted him, et non allocatur, per Cur. quod nota, Br. Quare 
Incumbravit, pl. 1, cites 21 E. 3. 3. | 
er din . In quare incumbravit the plaintiff counted that he brought a 
ths writ is profubttisn ts the Liſhop ſuch a day not to receive the clerk to the church 
pending a plea in the Common Pleas not diſcuſſed, after which day he 
way the pro. incumbered the church, and the defendant ſaid that he did net de- 
bn on nas liver he prokibition to him the ſame day, but another day afterwards, 
abc bejire which day he bad received T. C. to the fame church, be- 
whether he Cauſe he did not know of any plea, ab/que hoc, that he received T. 
mounber'd C. after the provibition delivered, priſt; and upon this the iſſue 


4 #34 n . 


Br la was taken, and found for the bithop, and the other brought 


j» , pt. attaint, &c. Br. Quare Incunibravit, pl. 3. cites 21 L. 3. 42+ 


21 E. 2. 43.— The 14e in that caſe ſhall net be on the day that the prohibition was deli ered, but 
ET g whether 


Quare Jacumbravſr, 


130 


whether he received the clerk before the prohibition delivered or not. F. N. B. 43. H) in the new 


Notes there (c cites 19 E. 3, Quare Incumbravi 2. 


6. The patron need not ſhew the right of patronage to be in him, 
for the ne admittas with the recovery gives him the action, 
though he be not the true patron, F. N. B. 48. (H.) in the 
new Notes there (d) cites 8 R. 2. Quare Impedit 199. 

7. In quare incumbravit he ſhall have judgment to recover 
damages, and alſo his preſentment ; but ſo thall he not have in quare 
uon admiſit, but only damages, F. N. B. 48. (I) 


8. If a man be ned in writ of quare imcumbravit, he 
may have anther writ of quare incumbravit, and may vary from 
his firſt e, and it is a good p/-a in quare incumbravit, that he 
did nit ncumber after the prohiouun delivered to him, F. N. B. 48. 
(MI) N) = 

9. If a man hath a guore impedit depending, and he ſues a ne 
admittas to the bifhop, and afterwards the biſhop 1ncumbers the 
church within the 6 months with his chaplain, or with the de- 
fendant's chapluin, then the plaintiff ſhall have quare incum- 
bravit. F. N. B. 48. (O). 


For more of Quare Incumbravit in General, See Preſentation 
and other proper Titles. 


Quare non Admilt, 


(A) Lies in what Caſes, and in what Court. 


1. IF one has judgment in a quare impedit, and a writ is 
awarded t the biſhop, and the biſhop refuſes fo admit the 
plaintiff's clerk, the plaintiff upon this collateral matter of re- 


fuſal may have a writ of quare non admiſit, 8 Rep. 142. b. ?' 
in Dr. Drury's Caſe——cites “ 26 E. 3. 75. b. Per Wilby and g. 


Hill. 

2. In Quare Impedit by the grantee of the next preſentation, the 
Plaintiff recovered, and had writ to the %, who returned that 
the firſt preſentee of the diſturber had refioned, and another is in, and 
the plaintiff would have taken averment againſt the biſhop that ne 
reſigna pas, and was not ſuffered ; for the biſhop is only an officer 
in this cafe, and has no day in Court to plead, nor the Court 
cannot compel him to anſwer to the averment of the party with- 
out an original, upon which the Court bid him ſue writ of Quare 


non 


F. N B. 48 
(I) in the 
new Notes 
there (c 
cites 21E. 3, 
accordant. 


Br. Quare 
Incumbra- 
vis, pl. 5. 
cites . E. 


® This 
ſhould be 
24 E. 3. 75+ 


97. 
See (D) pl. 
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Br. Aver- 
ment, pl. 23. 
cites S. C. 
—r. N. B. 
47. (I) the 
note in the 
marg. cites 
21 N. 7. 3» 
S. P. 
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non Admiſit if he would. Br. Quare non Admiſit. pl. 2. cites 
7, . 

Tf the zs 3. If a man recovers an advowſon, and hath a writ unto the 
ee us bithop to admit his clerk, and he will not admit him; then the 
e party nay ſue an alias and pluries, or attachment, & or may 
B. vet he ſue a writ cu? of the chancery, or out of C. B. at his election, de 
pul, 5 OQuire non Admilit, as well iz ihe term time, as in the vacation 
72:5: in but the beſt is in term time to ſue in C. B. F. N. B. 47. (C) 

B. RK. be- 

fore himſelf. F. N. B. 47. D) 


4. If the biſhop ref:/es the Eing's preſontee, and afterwards 
edmits him, yet the king thall have Quare non Admitit againſt 
him for that refuſal; and / ſhall a cammen þer/on in like manner 
have, as I conceive. F. N. B. 47 (L) 

5. If a man recovers in a Quare Impedit his preſentment unto a 
chapel, which is &native, then I think that he ſhall have a 4vrif 
to the ſheriff to put the clerk who recovered into poſleſhon. F. 


N. B. 48. (A) 
(B) Againſt whom. 


1. F the vicar- general refuſe to admit the clerk, the Quare non 
Admilit ſhall be brought againſt the biſhop for that r-- 

fuſal; and it the biſhop do refuſe the clerk, and afterwards dieth 

Quare non Admiſit is maintainable agaivſt the guardian of the 

Hiritnalities for this refuſal made by the biſhop. Tamen quzre, 

F. N. B. 47 (I) 

2. Quare non Admiſit was maintainable againſt the Sfr 


ofecicl, FN B. 47 (N) cites Mich. 9g E. 3. 

3. In a N Impedit the plaintiff had judgment, and a writ 
awarded to the biſhop 3 if upon this writ the biſhop makes a falſe 
return, the plaintitf may have a Quare non Admitit againſt him. 


D. 260. a. pl. 21. Paſch 9 Eliz. Bailett s Cale, 


8 


» Sec (A) (C) * When, and where; And Proceedings therein. 


Pl. 3. 


So were I. IN Quare non Admiſit the ſheriff at the diſtreſs returned nihil, 
proceſs t  ® Ke. and per Richil, becauſe the biſhop has aſſets in Wales, to 
a ec which this county where the proceſs iſſued is adjining, therefore he 


adjoining t a . 
the — ſhall be amerccd, becauſe he might have diſtrained there, Br, 


Palatine. Proceſs, pl. 30. cites 3 H. 4. 4. 
Which all 
the juſtices denied, upon which the plaintiff ſaid that the deſendant had aſſets in London, and 


prayed proceſs there, and hed diſtreſs there; nota. Br. Proceſs, pl. go. cites 3 H. 4. 4. Br. 
Froce's, pl. 132. cites S. C. 


2. If a common perſon do recover in a Quare Impedit in C. B. 

and the record is removed by a writ of error into B. R, and there 

ſ 132 ] affirmed, then he ſhall have a writ unto the biſhop there, and 
ought to ſuc Quare non Admiſit againſt the biſhop there 2 


* 


Quare non Admiſit. 132 


the record, otherwiſe not; after the record removed by a writ 
of error, the plaintiff, who recovered, ſhall not have Quare non 
Admitit until the judgment be affirmed in B. R. F. N. B. 
47 (E | 

3. One defendant fool nat have cyer of the record. F. N B. (E) 
in the new notes there - ſays vide hic 48 F. 16 E. 3. Quare non 
Admiſit 3. But by Hill, if the record be in another place, the 
ſelſtices ſball furceaſe till they have inſpected the record. See Accor- 
dant 17 E. 3. 55. by Shard, in a Quare non Admiſit in the rolls; 
tor the reverial of the firſt judgment is a reverſal of the 2d; 
but cites 26 E. 3 35. contra, and fays quzre hic, if it be a new 


original. Note alfo 26 E. 3. 75. accordant. J 
4. The Quare non Admiſit ought to be ſued in the county where 7 Rep. 3. 
the biſhop refuſed the plaintiiF's clerk. F. N. B. 47. F. 8. C. cited, 


and that it 

ſnall not be brought in the county where the church is; for damages only are to be recovered, 
and the retufal is the commencement of the tort and ground ef the action, and ſo is the book 
ad judged in 38 II. 6. 14 & 15. D. 40. pl. 69. cres 38 H. 6. 14. b. 15 E. 4 19. 3. 40 E. g. 
7. a. where the plaintiſi recovered in quare impedit in the county of Devon, and dehvered the 
writ to the biſhop in Middleſex, and he refuſed the clerk, and it was ruled, that becauſe the quare 
non admiſit was brought in Devon it abated, and that it ſhouid have been brought where the ts 
fulal was; for chere commenced the plaintiit's grief. 


(D) Pleadings and Judgment. 


I IF a man recovers in Quare Impedit againſt him aul has na- 
thing, the very patron may diſturb the execution, and by 
this the biſhop ſhall be exculed in Quare non Admiſit. Br. 
Quare non Admiſit, pl. 4. cites 7 H. 4. 25. | 
2. If the biſhop admits a clerk, it is good “ plea for him in g. p. p, 
Quarenon Admiſit, that he has admitted theclerz of the plaintiff, and N. B. 27. 


; 6 8 I „ (4) But 
made letters to the archdeacon to induct hin, without ſuyiug that he is pitgherbert 


iuductel;: for it is a good excuſe to the bithop, though the arch- ſays, he 
deacon refuſes to induct him; for there the plaintiiF ſhall have his conceives 


. 4 . "Re or that it tne 
fuit againſt the archdeacon in the Spiritual Court, and recover ,,.y.a..con 


damages againſt him; for the induction is ſpiritual. Er, Quare refales s 
111 | | INGUCE the 
non Admitit. pl, 3. cites 34 H. 6. 14. cle 
the clerk ſhall have an action on the caſe againſt the archdeacon, becauſe the induttion is a tem- 
aer act; as if the ſheriti upon habe re lacias ſeifinam will not admit him into poſſe ſſion, he ſhall 
ave an alias & pluries, and attachment againſt him; but ſome have ſaid, hat he ſhall have a 
citation againſt the archdeacon in the Spiritual Court, and puniſh him there; for perhaps he 
may alledge a ſpecial cauſe, for which by the ſpiritual law he ought not to be inducted, which 
cauſe cannot be determined in the Temporal Court. Ideo Quzre. Ibid. 


3. If a man recover againſt J. F. in Quare Tmpedit, and has a * bog 
writ to the biſhop, and he refuſes to admit his clerk, and he 3p. 2 
brings Quare non Admiſit, and the biſhop ſays, that e church by Friſot to 


it litigious betaucen the plaintiff and a ſtranger, this is a good plea. ah 
Br, Quare Impedit, pl. 12. cites 33 H. 6. 12 & 32. 34 U. 6. nd une of 
11. 38. and 35 H. 6. 18. E. 2. quod 
| nota; tor 
there recovery ſhall not bind the biſhop nor the ranger, and it may be that the recovery is by 
covin, or without title; but as to him againſt whom the recovery is had, it is no plea, that it 18 
litigious between them, for lites illæ ſunt determinate ; by the recovery of which, the "= 


1324 Quare non Admiſit. 


(as it ſeems) is bound to take notice ; quod nota, a good caſe. Br. Quare non Admilit, pl. fs 
Cites 34 H. 6. 41. 


4. In this writ he muff recite the recovery. F. N. B. 47. (C.) 
5 In the quare non admiſit he ſhall recover ny damagesy 
and ſhall not have his clerk admitted by this writ, F. N. B. 
47. ( 
133 | 6. The biſhop is vet bound to admit the clerk, if the church be 
And note, ful] of the preſentment f another party who is not party to the reco- 
halt be ex. very. F. N. B. 47 (K) 


cuſed, it he 
return the , whole) matter on the writ ad admittendum clericum ; whereupon the party may 
have a quatre non admiſit againſt the biſhop, to try the truth of the return; and alſo a ſcire 
facias againſt the incumbent, to try his title. F. N. B. 47. Rin the new Notes there (a) cites 
9 Eliz. Dyer 260. a. Baflet's Cate, | 

Aiſo, if the biſhop be inhivited by the archbiſhop to admit the clerk, he ſhall be excuſed, 
and a writ ſhall iſſue to the preſident of the Arches, F. N. B. g7.'E) in che new Notes there (a) 


cites Parl. 22 E. 3. N. 63. 


7. In a quare non admiſit the biſhop may /ay, that he did pre- 
ſent by lapſe. F. N B. 47. (M) 
8. Archbiſhop of York refiſed the preſontee of E. 1. becauſe the 
Pape, by way of proviſion, had conferred it on anther ; whereupon the 
Ling brought a quare non admiſit. The archbiſhop pleaded, that 
the pope had a long time before provided to the ſaid church, as 
one having ſupreme authority; and that he neither dared, nor had 
power to put out Bim awho was in poſſeſſton by the pipe's bull. But for 
this contempt, in retuiing to execute the king's command, the 
lands of his biſhoprick were ſeiſcd into the king's hands, and 
loſt during his life. 5 Rep. 12. in the Caſe of the king's Eccle- 
ſiaſtical law, | 
# This is 9. If one has judgment in a Quare Impedit, and the defendant 
muſprmed, reverſes the judgment, and after the plaintiiF in the Quare Irapedit 
ED brings a writ of Quare non Admitit, the defendant may plead 
75. pl. 97. nul tiel record. 8 Rep. 142. b. in Dr. Daury's Caſe, cites * 26 
And there E. 3.75. b. Per Wilby and Hill. | 


Stouf. ſaid | 
that if the party relinquiſhes his damages. and takes a writ to the biſhop, who refuſes the pre- 
lenter, in ſuch caſe. it the quare non adimiſit cannot be maintaiued, the party ſhall never refort 


back again to have his Gemeges. 
For more of Qnare non Admiſit in General, See Preſentation, 


and other Proper Titles, 


* Nue 


113 J 


* Is as much 
* CJ! 1 as to ay, 
Que Eſtate. whole * 
he has. Co. 
Litt. 121 a. 
| —It refers 
: - as well to 
(A) Pleadable of what Things. the eſtate as 
to the ter- 
a F : en; and fo 
1. FN fie of rent, he who preſcribes in him and his anceſtors, is the com- 


and in thoſe whoſe eſtate he has, ought to ſhew deed of mon _; 
tend ment in 


the rent; for que eſtate cannot be of rent without deed, upon pie ding a 
which the plaintiff ſhewed a deed of the grant of the rent to his que eſlate. 
anceſtor, but did not ſhew any deed of commencement of the ry 
rent, and therefore ill by the beſt opinion; for a man may pre- 2 OM 
{cribe in him and his anceſtors, &c. without thewing deed, but Humphrey. 
not in que eſtate of a thing which cannot be granted without — — 
deed, unleſs he ſhews deed thereof, Contra, of ecquitial in him, in rent in 
and thoſe whoſe eſtate the lord has in the ſcigniory, or of common bim and in 


oppendant, or eftrvers appendant, &c. there he may preſcribe, | 134 J 


T7 N | . : 3 thoſe que 
by Que Eſtate without ſhewing deed. Br, Preſcription, pl. 29. late fe 1a 
cites 24 E. 3. 23, 39. in the eme 

rent, and 


it was not accepted. Br. Preſcription, pl. 68. cites 6 E. 4. 3.— Br. Aid, pl. 128. cites S. C. 
ButBrooke ſays, See Litileton thereof, tit. Rents, that he ought to ſhew deed where he 
preſcribes in a thing which cannot paſs by graut without deed, as appears there, Br. Preſcrip- 
tion, pl. 68. 


2. In formedon the tenant may rebut by warranty by Que = * 
. * * 750 W * 1 . O. 
Eſtate, without ſlenuing how he has his gate. Contrary, of vouchee vites 4 La 


Br. We Eſtate, pl. 5. cites 42 E. 3. 19. S. C. 
3. In replevin it was ſaid by Fineux and others, that a man S. P. Co, 


cannot preſcribe in a thing which * goes by grant by a que eftate, as _ : 2 _ 
, B * . — * cr 
a leet, + hundred, rent, common, &c. Contra, of a thing which Coke. 2 


may be t parcel of a manor, er «ppendant to a mauer er ge, there Bullt. 228. 


LAY 3 : Faich. 12 
* 7 — 1 : 
he may preſcribe in the principal by que eſtate, and then the ii Jac. 


cident or appendency goes with it. Br, Que Eſtate, pl. 30. cites Cafe of Ba- 
14 7. 16. 18. bington v. 


Matthews. 
— . P. Sid. 298. Mich. 18 Car. 2. Coates v. Wade. — Lev. 190. S. C. 

S. P. But contra of lands, Br. Titles, pl. 3g. cites 18 E. 4. 10. 

+8, P. Br. Preſcription, pl. 62. cites 12 H. 3. 13.— S. P. Per Kingſmill. Ow. 146. Paſch. 
40 Eliz. in the Caſe of Gootey v. Pot. — S. P. Per Hale Ch. B. Hard. 459. in the Caſe of the 
Attorney General v. Meller. 

t S. P. Mod. 232. Hill. 28 & 29 Car. 2. C. B. James v. Johnſon.— 2 Mod. 144. S. C. 
Of all things which lie in grant, and whereof a man cannot h diſſeifed againſt his will, a man ſhall 
not plead a que eſtate, Per Williams, who calls it Littleton's ruie, Owen 146. Paſch. 40 Elia. 
C. B. Gooſey v. Pot. But in ſuch caſe he ought to entitle himſelf by the grant. Arg. 
Bridgm. 94. Hill 13 Jac. in the Caſe of Mande v. French. But when the thing that hes in 
grant is but a Conveyance to the thing claimed by e ton, there a que eſtaie may be alledged ; as 
lor inſtance, a man may preſcribe, that be and his ance/lors. and all thoſe whoſe eſtate he has in @ 
hundred, have time out of mind had a /eet, &c. this is good, Co. Litt. 121. a. S. P. Per 


Bridgman Ch. J. Cart. 32. Trin. 27 Car. 2. C. B. in the Caſe of Gold v. Barnſſy. — cites the 
Abbot of Strata Marcella's Caſe. 
If one ſays, that he was ſci/ed of a manor, and that he and all thoſe whoſe eſtate he has Pa 
| * 


134 Que Eftate. 


kad a court heros, that would be a void preſcription, becauſe a court baron is incident to @ mare? 
of courſe, and this is the reaſon of Laxe's Cafe. Per Holt Ch. J. 12 Mod. 573. Mich. 13 W. 3. 
in the Cale of Hayward v. Kialey, 


S. c. cited 4. A que eſtate of an intereſt in a ferm fer years from one A. B. 
Ov. 16. 3 ö . 88 

to the plaintiff, by way of title, was held not good. D. 171. b. 
Eliz. in 172. a. pl. 9. Mich. 1 & 2 Eliz, Anon. 
Thurſton's Caſe. h | | 


S. C. cited 5. In ztryfion brought in the Exchequer, the defendant 
8 2 pleaded a que eſtate of a term from an abbot to one A. B. and from 
Elz. C. B. A. B. to imſelf. The attorney general maintained the intruſion, 
in Jura- and traverſed the leaſe from the abbot; the defendant had a 
SE Ang Verdict. Upon motion in arreſt of judgment it was held, that 
alſo cited in the pleading the que eſtate was ill in this caſe, becauſe in intru- 


P. 122. a. ſton the defendant muſt make title; but the attorney not having 


2 . . 
png demurred to it, the queen cannot now take advantage of the 
gin of pl. badneſs of the plea, D. 238. b. pl. 37. Paſch. 7 Eliz. Attorncy 
37- where General v. Hudſon, 

the defend. 

ant in ej ctment pleaded a que eſtate from the Jeffer for years of an abbot, without ſhewing how 
he came to hrs eitate; and the Court heid it a 30 exception, and that he muſt ſhew how he 
came to an ettate in the term, becouile it cannot be but by jawtul means. — Hob, 322, in the 
Caſe of ELwis v. the Azcuprsnor or Vork, lays, a term never bears a que eſtate. One 
cannot plead a que eſtate of a leaſe for years, or at will, Co. Lt. 121. a. (%- But Sid. 298. 
Mich. 18 Car. 2. Cor ES v. Wap, is, that one may plead « QUC eſtate of a term for years, a8 
well as of any other particular eſtate, — Lev. 195. 5. C. 

In covenant the famtff ſets forth a fe aſe mage by fre queen to G. N. and brings the ret erfion to 
himſelf by dreers mejne conveyances, and the reſidue of the term to the defendant by the que eftate, by 
ſe eral meſne conveyances in general, concurrentibus his qua: in jure requiruntur, and aſſigned 
divers breaches in not repairing the premiſes. The defendant pleaded non infregit conventioncs. 
The plaintiff demurred. It was adjudged, that the pleading an cſtate in a term in another per- 
ſon under whom he does not claim, but who is a ranger, is good, for he is not privy to the 
eſtate and conveyances to a ſtranger ; but to plead an eſtate in himſelf, or in any other under 
whom he claims, is not good, and cited Hill. 18 E. 4. pl. 29. and D. 238. pl. 6. and that ſo it 
was adiudzed Mich. 18 Car. 2. B. R. Cor zs v. Wand. And that ſo are Co. Litt. 121. a, 
and 3 Cro. 22. to be intended. 3 Lev. 19 Paſch. 33 Car. 2. C. B. Pitt v. Ruſſcl. 


DL 135 J 6. In treſpaſs for rating an amerccment the defendant pre- 
ſcribed for a turn ar hundred court, and did nat fhew any, or what 
Hate he had therein, or before whom it was held; the Court held, 
that a preſcription to a hundred by a Que Eſtate is not good 
becauſe an hundred is not manurable, but lies in grant. But 
the defendant ſhould have alledged, that the king, and all they 
who were ſeiſed of the hundred, have had, and time out of mind 
have uſed to have a Court, &c. 1 Brownl, 198. Paſch. 9 Jac. 1. 
Darney v. Hardington, | 


(B) Pleadable of what Ellates. 


Br. Affſe, 1. IN e the tenant pleaded gift in tail of the anceflor of the plain- 
po AT tiff to J. N. with warranty, que eftate he has, and held no 
a8 & zo. Plea, but the aſſiſe awarded; for he cannot have the eſtate of the 
Bui iu Alliſe tenant in tail, contra, of feoffment with warranty, que eſtate, &c. 
E Quere, if he had averred the life of the tenant in tail. Br. Que 


. „ : 
„ that 4. Eitate, pl. 28, citcs 40 Aſſ. 28. 


tenant 


Que Eſtate. 135 


tenant for liſe, the remainder to B. in tail, leaſed to the paint, and died, and B. entered, que eſtate 
of the ſaid B. the tenant has; and admitted for a good bar by que eltate of the tenant in tail; quod 
nota ; and yet it ſhall not be averred in his life, Br. Que Eſtate, pl. 7. cites 2 H. 4. 20. 

A man may make a bar by que eftate of a tenant in tail, if he avers his life, and otherwiſe 
not. So of other particular eſtates of ſranktenement, Br. Que Eitate, pl. 29. cites 5 H. 7. 39.— 
Br. Barre, pl. 72. cnes 3 H. 7. 38. S. C.—S, P. Co. Lit. 121. a. (r) 

It was agreed by the juſtices, that a man cannot convey an intereſt by a que eſtate of a particular 
eſtate, as tail for life or for years, without ſhewing how he has hrs eftate, be it on the part of the plain= 
tiff or defendant, but ſhall ſhew how he has the particular eſtate. Br. Que Eſtate, pl. 31. cites 

E. 6. 

: In treſpaſs preſcription was made by a que eſtate to 69 acres omni tempore anni, and iſſue was 
taken upon the preſcription; and becauſe the eftate in one Vavaſor, who claimed from the crown, 
under whom the defendant did claim, was an eftate tail, the preſcription was held not good 
which ſounded in fee ſimple; and in that cafe he ought to have layed the preſcription in the 
crown. And it was further held, that a que eſtate cannot be of a tail. Clayt. 30. pl. 52. Sir 
Willam Savile v. Gnn{ditch, | 

A que eſtate cannot be pleaded of an eſtate in tail; for“ none can have his eſtate, and the books 
5 H. 7. 35. a+» 7 E. 6. tit. Que Eſtate. Br. 31. 15E. 4. 16. a. 2 H. 4. 20. are to be recon- 
ciled on this difference, that if a common perſon, being tenant in tail, grants totum ſtatum ſuum, 
this is good during his life; and ſuch grantee may plead it, and aver the life of the tenant in tail: 
but he cannot plead it by a que eflate, 1 Rep. 46. Trin. 42 Eliz. in Altonwood's Caſe, 
For it is an incident inſeparable to his perſon and blood, and cannot be transferred to any 
other. Cro. C. 428. Mich. 11 Car. in the Caſe of Stone v. Newman. 


2. In treſpaſs, if the defendant has recovered rent, or the like, But Ibid. 
againſt J. S. he cannot ſay in pleading, per Needham, that he pl. 48. cites 


has his eſtate; for he is in the poſt, and yet he has his eſtate and 4 
more. Br. Que Eſtate, pl. 41. cites 39 H. 6. 24. where it 18 


ſaid for law, 
that if a man recovers land againſt J. S. or diſſciſes J. S. he may plead that he has his eſtate, yet 
he 1s in the poſt. And Brooke ſays, that this is the beſt law. 


3. A que eſtate may be pleaded of any e/tate of freehold, with 
an averment of the life of him whoſe eſtate, &c. and ſo the books 
are to be underſtood, but not of a /eaſe for years, becauſe ſuch an 
eſtate cannot be gained but by lawful means. But a que eſtate 
cannot be pleaded of franchiſes, becauſe they are things that lie 
in grant; but otherwiſe if they are appurtenant to a manor, 
And ſo is Crompton's Juriſdiction of Courts to be underſtood, 
Per Hale Ch. B. Hard, 459. Paſch. 19 Car. 2. in Scacc. in Caſe 
of Attorney General v. Moeller. 

4. Though an eſtate in b-rough Engliſh be a cuſtomary eſtate, 
vet a perſon that is ſeiſed of ſuch eſtate may preſcribe, 5 Mod 
206, Paſch. 8. W. 3. Richards v. Hill. | 


(C) Pleadable. How. And Traverſable in what # 136 J 
Cafes. 


1. IN afſiſe the defendant ſaid that J. N. recovered damages in treſ- 

paſs againſt the plaintiff, and had this land in execution by elegit, 
que eflate of the ſaid J. N. the ſaid defendant now has judge- 
ment, &c, Br, Que Eſtate, pl. 44. cites 38. Aff. 4. 

2. In aſſiſe the tenant pleaded in bar by fine levied by a ſtranger 
to P. and S. and to the heirs of P. que eflate T. his father had 
who died, and the land deſcended to the tenant, and gave colour, 
Brook ſays, mirum of this que eſtate; for H. 2 E. 6. it was 

Vol. XVIII. M agreed 


S. P. Co. agreed in B. R. that the“ que eſtate hal not be alledged in ont 
8 1 who ts meſne in the conveyance, but ſhall be alledged in the tenant 
that fome Himſelf, viz. que eſtate the tenant has; and yet it was permitted 
— are above; and the plaintiff ſad that one S. was ſoiſed in fee, and infeoffed 
kan eo him, and /raverſed abſque hoc, that T. had the eflate of P, and S. 
and allowed; and yet it is ſaid elſewhere, that the que eſtate ig 
mt traverſable, but where he who traverſes it claims by the ſame per- 
for by awhom the uther claims and here he ſays one 8. and does 
not ſay the aforeſaid 8. nor he mentions nothing of P. and yet 


permitted, but nothing is ſaid to it. Br. Que Eſtate, pl. 8, cites 


11 Hl. 4. 81. | 
3. A man pleaded villeinage in the plaintiff; and the plaintiff 


nid that at another time F. N. lord of the manor of D. to auhich he ir 
ſuppoſed to be willein regardant, pleaded willeinage in another action 
ogainft the now plaintiff, in which the now plaintiff was found frank, 
qne eſtate of the ſaid F. the nw defendant has in the ſame manor, and 

a good plea, Br, Que Eſtate, pl. 45. cites 9 H. 6. 67. 
Br. Arb. 4. The defendant avowed and alledged ſeiſin in F. P. of the ſervice 
ry, pl. 58. 10 was tenant in fee /emple, que eſtate the plaintiff has; and the 
„ vg plaintiff ſaid that R. was ſeiſed in fee, and leaſed to him for term of 
the d-/end. years, by virtue of whoſe poſſeſſton, &c. abſque hoc, that the plaintiff 
art avowed vas ſciſed in fee tempore captionis, and the others e contra. Fulth. 
ON ent, faid the {ſue ſhould be, abſque hoc, that he had the gate of the ſaid 
PlaimnitF ſaid > D. ten pore Captionts 2 But Port. ſaid no; for it may be that 
that J. S. he is in by diſſeiſin, and then he has not his eſtate, and yet he is 
Held tenant as to the avowry; quod Newton conceſſit. Br. Que Eſtate, 


the manor of 6 
D. and of © pl. 13. Cites 22 H. 6, 34 


the 20 acres FE 
in which, &c. as farc thereof, and 1»jroffed by this deed, which here is, N. before the flatute, to kol4 


db» fealty only for all /. roices, que tſtate of T. in the manor the defendant has, and que eſtate of IV. tn 
the 20 acres the punti ras, and ue was joined that 7. had nothing in the manor at the time of b 
ferffment, and found for ths defendant, by which he had judgment to have return, and none took 
que cſtate. Br. Que Iſtate, pl. 14. cites 22 H. 6. 30.— Br. Avowry, pl. 


exception to the 


60. cites S. C. 


Br. Iſſues 5. Where a man pleads, that thoſe who were parties to the fine 
ee or thing had at the time, &c. but J. N. 4was ſeiſed, &c, que eftate he 
* Tia, he ſhall conclude, et de hoc ponit ſe ſuper patriam, and the 

ether ſhall ſay, et ipſe ſemiliter, without other refoinder, Br. Repli- 
| cation, pl. 5. cites 33 H. 6. 21. 
Br. Que 6. It was ſaid, that where the demandant and the tenant claim 
Eitate, Fl. by one and the ſame perſon, there the que eſtate alledged in the 
87. pleading is traverſable. Br, Traverſe per, &c. pl. 221. cites 


S. P. Br” 6 E. 4. 12. 


Traveric 


r, &c. pl. 231. cites 10 E. 4. 6. n writ of entry in nature of affiſe the tenant ſaid in effef 
that J Ss feiſed and died ſeifed, and C. his daughter and heir ade ot wes ſeiſed in fee, &cc. 


Que eſtate the tenant has, and the ftlaintrff claiming by C. &c. where nothing paſſed, &c. entered, upon 
whom the trnant r:-entered, The demandant ſaid that this ſame J. S. was ſeiſed, and died ſeiſed, and 
C. entered as heir, and to to baron N. wiltcin in groſs of the demandant, and fhewed how by preſcrip- 


5 0 
tion, and had i ſue D. and died, and D. entered a; FA by which the demandant entered as in und be- 
longing to his villein, and was ſeiſcd, and diſſeifed by the tenant, abſque hoc that the tenant has, or ere) 
had the eſtate of the faid C. prout, &c. and fo has iſſue upon the que eſtate ; and ſo ſee the que eſtate 
traverſed, and yet the demandant does not claim in a manner by him by whom the 


[ 137 ] wan clauas, but he claims of himſelf in the poſt, by rcaloh of the villeiuage A. his 


— — 


Que CEffate, 


villein, Br. Que Eſtate, pl. 11. cites 19 H. 6. 55. 
19 H. 6. 56. 57. S. C | 


7. In entry the plaintiff in the replication may convey to the tenant 
the poſſeſſion by que eſtate, without thewing how he has his eſtate, 
Contra in conveyance ts himſelf, as in replevin a man avows upon one, 
que eftate of his very tenant the plaintiff has, and there the eſtate is 
traverſable; per tot, Cur. quod Brian and Littleton conceſſe- 
runt; and /% above sf the que eflate of the defend int, this is traverſ- 
able. Br. Que Eſtate, pl. 37. cites 18 E. 4. 29. 

8. In treſpaſs the defendant juſtified for paſture for 100 
ſheep, and preſcribed that they, and all whole ęſtate they had in 
Cridling Park time out of mind, &c. had common, c. and it was 
holden a good preſcription; for although it is now a park, yet 
this park ſhall be intended ty have commencement when it was arable, 
The reporter thinks it had been better to have laid the preſcrip- 
tion as owner of ſo many acres of arable land, &c. Clayt. 64. 
pl. 110. Sir William Savil v. The Maſter and Fellows of Sidney 
College, Cambridge. 


9. If the huſband ſciſed in right of his auiſe pleads that he and all 


137 


Br. Traverſe per, &c. pl. 79. ates 


theſe whoſe eftate they had, have uſed to have a commen appendant, - 


that is naught, for the cſtate is in the wife; but he ought to 
have pleaded that he and his wife, aud thoſe æubgſe gſlates the wife 


hath, or whoſe eſtates they have, have, &c. Per Cur. Noy 66. 


Godbolt v. Mallet, 


10. There is a difference between the allegation of the canvey- 


ence to the matter, and the matter 1tf*lf;, as where one, who is to 


convey a title to himſelf to a leet, preſcribes that he and all thoſe, 
whoſe eſtate he has in the Tired, have had a leet, &c. This 
is good; for the preſcription in the hundred is only conveyance; 
but when he claims any thing which Jie in grant by preſcription 
criginally of itſelf, he cannot preſcribe in it by a que eſtate. 10 
Rep. 59. b. Trin. 11 Jac, in the Biſhop of Saliſbury's Caſe. 

11. If a corporation was founded within time of memory, then in 
preſcribing for a way, they may ſay that ſuch a one was ſeiſed, 
and he and all, whoſe eſtate he hath, have uſed, &c. and then 
from ſuch perſon to derive their title, and ſnew the deed. Per 


Doderidge J. 2 Roll. Rep. 376. Mich. 21 Jac. in Caſe of Slow- 


man v. Weſt, cites 8 E. 4, Abbot of Bermondſey's Caſe. 

12. There is a difference where a preſcription ts to the thing in 
griſe, and where to a** thing incident; for when it is a thing in 
groſs, as rent or avay, it cannot paſs but by deed ; but when a 
way is incident to another thing, as land, in action ſur le caſe 
for ſtopping this way it is a ſuflicient declaration to ſay that the 
corporation was ſeiſed of the houſe or land, and leaſed, &c. and 


ſo to preſcribe by que eitate, is well enough; and though it is 


true that a corporation cannot have land without deed, yet in 

action on the caſe one need not thew how the corporation comes 

to the land; and adjudged accordingly. Per 3. Juſtices againſt 

Doderidge J. 2 Roll. Rep. 397 Slowman v. Welt. 
A | 


13. Though 


Or appende 
ant. Palm. 
337. S. C. 


1377 | Que Eftate, 
13. Though the plaintiff in debt for rent may plead a que eſtate 


in the defendant generally, without ſhewing how, yet where a man 
claims under a que ęſtate, there he ought to he the feveral afſign- 
ments, for the defendant may traverſe any of them, Skin. 303. 
Mich. 3 W. & M. B. R. Tucker and Hodges, | 


(D) Pleadable; By whom. 


1. IN ward, the feme defendant conveyed herſc!f to the ſciguiery by 
diwment in Chancery, after the death of her huſband, ah» 
held of the king in capite, and that the tenant and his anceſtors held of 
the baron and his anceſtors, que eſtate ſhe has in ſcigntory by an eter 
feefrinent than he held of the plaintiff, &c. And fo fee a feme, 
who is tenaut in dewer, alledge that ſhe has the eflate of her baron 
by que eſtate, &c. where the baron had the fee-fimple, and the 
tenant in dower not, Br. Que Eſtate, pl. 10. cites 21 E. 3. 41. 
2. Aſſiſe of 105. rem, the tenant ſaid that A. que eftate the 
plaintiff has in the ſeignizry, infeffed B. Due eftate the tenant has in 
the tenancy, te hid by 6d. rent per annum, for all fervices, and a good 
bar; quod nota, a gue eſtate f bath parts, Br. Que Eſtate, 
pl. 26. cites 28 Aſſ. 33. 
Tredefende 3. In affiſe the tenant may make title by a que eſtate, awithout ſhew- 
ant may a. ing how he has the eſtate of the other, contra of the title of the 
— „ plaintiff; for he ſhall not make it by que eſtate, but convey it 
#lamriff, but by grant, &c. and ſhew how certainly; note the diverſity. Br. 
ck om; 4 Que Eſtate, pl. 27. cites 29 Aff. 19. | 
title to h ef by que eſtate. Br, Que Eſtate, pl. 13. cites 22 H. 6. 34.—S. P. Co. Litt. 121. 
- 
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„lx. 
But in treſpaſs again the Prior of Saint Jones of goods tten, he {url that C. held of him by 34. 
a falt, and to render the third part of his good at the deut, of whiter tenant, &c. by cuſton, 
&c. and Ae , j-ijin, &c. by the «ſage, and that C. died ferfed, and the plaintiff, his executor, 
took the goods, and the defendant took them in part of the third part, judgment ſi actio The 
plaintiff faid, that one J. S. gue eſtate the d:-fendant has in the ſcig nor), nf offed one W. R. Cue 
eftate he has in the tenaicy, to hold ty 45. only, for all fervices, and ſh:wed the deed, ro which the 
prior was compelled to anſwer ; note, a que eſtate all-dged by the plarntrff, and the reaſon ſcems 
to be ina much as the defendant has offirmed himſelf tenant, and he is not to make title to the land 
here. Br Que Eſtate, pl. 6. cites 2 H. 4. 13. 

So in atotury for 105. the plaintiff ſuid that J. N. que eſtate the d:fendant bas in the feigniory, con- 
fFrmed ta S. then tenant, &c. Que eflate the Plant ha in the tenancy, all his eſtate to hold by gd. 
tor all lervices, and allowed; the rcaſon ſeems to be inaſmuch as the plaintiff after avowry is in 
effect d-tcndant, and the avowant is actor, but not a plaintiff; and the lord was feed to traverſe 
the que eftate in the ſeigniory. Br. Que Eltate, pl. 47. cites 30 H. 6. 7.— S. P. Br. Que Ellate, 
pl. 1. cites 2 H. 6. 10. 

Bu? in quare impedit the plaintiff ard that four were ſerſed of the land, to which the advoteſον was 
abpendan* in fee, and preſented, and after the church voided, que eſtate 0 3 he had at the time of 
the vacation, by which N ee 4. and the defendant diſturbed him, and by the opinion of the Court 
h s count is not good; tor the plaintiff or de nandant ſhall not make title by que eſtate, but contra of 
the aetendant or tenant, Br. Que Eſtate, pl. 1. cies 2 H. 6. 19, — Br. Titles, pl. 41. S. C. 

$9 in tic /, the d-ferdant {FiPed for common af pendant, and the plaintiff farid that H. was 
ſciſed of the one land and of the other, in the time of H. 4. Que eſtate ke has, and becauſe the plaintiff 
conveyed the land to himlelf by a que eſtate, and did not hew how he had the eſtate. The opinion 
of Court was, that the plea is not good, upon which he amended the plea, and ſhewed how, 
viz. by teoftment, quod nota, as well in treſpaſs as in action real, of the part of the plaintiff, Br. 
Que Eltate, pl. 18 cites 9 E. 4. 3. 

A que eſtate may be pleaded by a plaintiff who is a flranger to the eſtate; as when a leſſor brings 
an action of debt againſt a third or fourth aſſignee of leſſee for years for rent arrear, he may de- 


clare upon the Icaſe made to the firſt tenant, que eſtate the detendant hath ; becauſe he m_ 
| ; 19 Ww 


Que Citate, 138 


know how the defendant comes to the eftate, nor by what conveyances, not being privy to them; 
per Hale Ch. B. Hard. 459 in Cale of the Att. Gen, v. Meller. — But if que eſtate be ; leaded by 
. deen dant, he mult ſkew Low he came by, Or to the eate. Owen. 16. Thurſton's Calc. 


4. In formedon the tenant vouched J. ach entered into the war- 
ranty, and pleaded releaſe with warranty of the anceſtor collateral of 
the demandant wwheyje heir he is, made to W. N. then tenant, &c. Yue 
| ate he has, &c. and a good plea; for he is tenant by the war- 
- ranty, and tenant in law, though he be not tenant in fact; quod 

nota, and it ſeems that he had the eſtate of the ſaid W. N. be- 
fore the gift in tail. Br. Que Eſtate, pl. 12, cites 22 H. 6. 13. 


% 5. A man may aver the eſtate of one who was ſeiſed in fee © 139 J 
50 by di ciſin; for if he diſſeiſed him he has his eſtate and fee- ſimple, 4 Gillceitor, 
Fl though it be by tort, and may plead a deed made to the diſſeiſſee, _—— 7 
A but he cannot wouch nor d-raign warranty, but plead in bar. Que coverer, or 
1 Eitate, pl. 33. cites 6 E. 4. 12. per Moile. — —_ 4 
in in the poſt ſhall plead que eſtate. Co. Litt. 121. a. (t) — Where pleading a que eſtate is but con- 
veyance to the freehold, he that has a freehold ma plead it, even in caſu revis, and though the 
d pleader came to it by d %. Hard. 459. Attorucy General v Meller. —Cites 7 E. 6. 26. D. 
e, 238. Bro. Que Eltatc 64. | 
ah 6. Leſſee for years aſſigned over his term, and there were divers 
he meſne aſtenments. In debt for the rent he ought to make mention 
it of all the mean aſſignments, and becauſe the plaintiff could not do 
r. it, he was compelled to diſtrain and avow for the rent; for he can- 
not ſay he let the land to one whoſe eſtate the defendant hath; 
E ſo it is in waſte. Cro. E. 22. pl. 5. Mich. 25 Eliz. C. B. Anon. 
= 7. Treſpaſs againſt two for breaking his cloſe, and killing his 
4. fowl in his free warren; the defendants as to all, but killing 
5 the fowl, plead Not Guilty; and as to that they ſay, that the 
[he dean and chapter of Exeter were ſeiſed in fee of the manor of 
Due Brampton, of which the ſaid warren is parcel, and that they and 
ht + all whoſe eſtates, &c, had liberty for themſelves, their farmers and 
* tenants, to Hul in the ſaid warren; and that they made a leaſe of 
parcel of the ſaid manor to the defendants, for 21 years, re- 
2 ſerving rent, and ſo juſtify as tenants, &c. The plaintiff replied, 
1 De injuria ſua propria, upon which they were at iſſue, and found 
erfe for the defendants; it was objected in arreſt of judgment, that 
my this preſcription was unreaſonable, it being for the dean and 
was chapter, and every one of their tenants, and they cannot pre- 
e of ſcribe for a free warren in alieno ſolo, But it was anſwered, that 
2 though this preſcription might have been ill upon a demurrer, 
| yet it is well enough after a verdict; and in this caſe it is net too 
we general, ſo as that there may not be enough for the lord; be- 
EY cauſe it is a profit apprender in alieno folo, and for ſuch a profit 
10Wy the tenants of a manor may preſcribe by a que eſtate, excluſive of 
Bro the lord. And of that opinion was the Court, and fo the defendant 
inge had his judgment. 3 Mod. 246. Mich. 3 Jac. 2. B. R. Davis's Caſe. 
de- 8. Action on the cafe by lee for years of a corporation, for Palmer 387. 
3 being hindred of a ſoot- aꝛuay from the houſe to the water- ſide, and 8 


counted by a que eſtate, and had judgment. It was moved in &. C. by 
| 3 arreſt, 


139 Que Cftate. 


name of arreſt, that a corporation cannot preſcribe but in him and his 

— pow predeceſſors. And that in ſhewing a que eſtate it muſt be by 

2 Roll. R. prefert of the deed, becauſe it cannot be without deed, But per 

397- S. C. 3 J. contra Doderidge J. It was held good notwithſtanding, 

becauſe the action is by the leſſee, who has not the deed, and it is 

but a conveyance io the actian, which is grounded upon the diſtur- 

bance done to him in poſteſſion; but if he had claimed vent, or 

common in greſc, which cannot paſs without deed, it had been 

otherwiſe. For there he could not ſhew que eſtate, without 

ſhewing the deed how he came by the eſtate, Cro. J. 673. 

Mich. 21 Jac, B. R. Slackman v. Weit. | 

Carth. 432- Os Termor for years can? declare on a que eſtate. 1 Salk. 363. 
8. C. dy Paſch. 9 W. 3. B. R. Dorne v. Caſhford. 


name of 


Dawney v. Caſhford. 


C140 ] (E) Pleadable; How. Vithout ſbewiug how be 
came to the Que Eftat A 


Ar hers . IF a man pleads fi. fcient matter in bar by a que efiate wwhich he 

d ede has, he need not ſhew how he has his eſtate. Br. Que 
7 : x 

R. by j. Eſtate, pl. 34. cites 7 E. 4. 26, per Markham Ca. J]. 

Que eftate he | 

A; for the recovery is ſuicient matter, and the 742 ate is only conreyance, Thid, — So of releafe 

made “o another. Ibid. Ard it is a good plea that J. S. infeofred l. D. Que eitate he has, and 

ue ſhall not be of the gue etat?, but of the jeofment, Ibid. But it is no plea to ſay that J. S. was 

ei ſed in fee, que eftate he has, but he ot to ſoy how he has his eſtate, Ibid. 


So in affe,. 2. In aſſiſe the tenant pleaded the relcaſe of the anceſtor of the plain- 
N tiff, whoſe heir, &cc. with ⁊tarranty to A. B. then tenant, his heirs 
eff nent of and afſigns, which A. dicd, and his heir entered, que eſtate he has, 
rg rd and good, without ſhewing how he has his eſtate, or made 
uf, 8 aſſignment, and the other was compelled to anſwer to the deed, 
J. M. in fee, Br. Que Eſtate, pl. 25, cites 26 Aff. 8, 
o eflate he EP | | 

„ judgment, &c. and the plaintiff ſaid that he ought to fhew how he has the eſtate of J. N. Et 
non allocatur. Br. Que Eſtate, pl. 40. All. go. 


3. Scire facias of a fine, the tenant ſaid that the parties to the fine 
had nothing at the time, &c. but J. N. was ſeifed in fee, que eflate he 
has, and leaſed tn him for life, Davers ſaid, where the que ale 
75 te one meſne, &c. there he gut to ſhew how D. had the ettate, 
but not where the que eftate is conveyed to the tenant in the actian; 
but Priſot and all the other juſtices held it all one, and a good 
plea, and no diverſity, But per Davers, the diverſity is that 
where this is conveyed to the tenant, he need not to ſhew how, 
becauſe the demandant by uſing his writ has aftirmed him tenant, 
but contra of a metne in the conveyance; & adjornatur. Br. 
Que Eſtate, pl. 19. cites 37 H. 6. 32. 

4. In recordare defendant avowed, the plaintiff pleaded in bar, 
and bound the defendant by deed of one S. que eftate the avowant has 
in the ſeigniory, and did not fhew hw the avowant had his — 

| all 


Que Eſtate, 140 


and yet good, per Cur. Br. Que Eſtate, pl. 21. cites 39 
H. 6. 8. 


(F) Pleadable, How ; Without ſhewing Deed. 


1. IN aſſiſe of rent the defendant made default, by which the plaintiff 
[hewwed to the Court that it was of rent-ſorvice, and the 4ſſiſe 
ſuid that the land was out of the fee of the plaintiff, but that the plain- 
riff and thoſe, que eftate he has, avere always ſeiſed of the rent, and 
he ſeiſed, and the plaintiff in aid of the verdict ſhewed deed, by 
which he purchaſed the rent, but not of the commencement 
thereof, and it was awarded that he recover. Br. Que Eſtate, 
pl. 39. cites 13 Aſſ. 4. 
2. A man ſhall net make title to a rent of which he and his anceſ- 
tors, and thoſe que eſtate, &c. have been ſeiſed time out of mind, with- 


out ſhewing ſpecialty of the conveyance. Br. Titles, pl. 33. cites S. P. Br. 
* Que Eſtate, 


31 A. 33 pl. 23. cites 


22 Af. 53. & 91 Af. 23.— 8. P. Br. Que Eſtate, pl. 16. cites 24 E. 3.— Br. Preſcription, 
pl. 29. cites 24 E. 3. 23. 39.—8. P. Br. Monſtrans, pl. g1. cites 22 Aff. 53-—— Hut in afliſe 
of rent, the plaintiff preſeribed in him and his anceſtors, and thoſe que eſtate his anceſlors had time out 
of mind, and it was adjudged a good title, and error was thereof brought, and the judgment * f. 
firmed, quod nota, without ſhewing ſpecialty of the que eſtate. Brooke ſays the reaſon ſeems 
to be inaſmuch as his ance//or had the eſtate which proved a dying ſeiſed, and deſcent to the plaintiff, 
Br. Que Eſtate, pl. 24. cites 23 Afl. 6.—Br, Titles, pl, 26. cites S. C. 


Br. Rents, 
pl. 23. cites 
S. C.— 


3. But it is good title to the rent that he is lord of the manor of *| 141 ] 
D. and that he and his anceſtors, and theſe, que eflate he has in the S. P. Br. 


manor, have been ſeiſed of the rent as parcel of the manor time out of IJ * 
mind. Br. Titles, pl. 33. cites 31 Aſſ. 23. 22 Alf 2g. 
| | ; & 31 Afl. 


23.—8. P. Br. Monſtrans, pl. 91. cites 22 Af. 23. And ſays the reaſon why rent may be 
claimed by que eſtate without ſhewing deed, where it is claimed as parcel, or appendant to the 
manor or land is, becauſe the manor or land may paſs by livery without deed, and then the rent 
goes with it.—So preſcription for common appendant, eftovers abpendant, and the like, or in acquitral 
ezainft a lord, and thoſe que eſtate the lord has in the ſeigniory, &c. is good without ſhewing 
deed. Br. Que Eſtate, pl. 16. cites 24 E. 3.— Br. Preſcription, pl. 29. cites 24 E. 3. 23+ 39- 


4. It is a good title that he and all the lords of the manor of D. 
have been ſciſed of the rent time out of mind. Br. Titles, pl. 33. 


cites 31 All. 23. 


5. A man cannot convey to rent, advowſon, common, &c. Br. Aon. 


itrans, vl. 


which lies in grant only by deed, without ſhewing deed; contra of |. 
land, and things which may paſs without deed. Br. Que Eſtate, S. c. 
pl. 36. cites 18 E. 4, 10. per Littleton. 


For mote of Que Eſtate in General, ſee Preſcription (J) Re- 
plevin, and other proper Titles. 


ä 4 


—_ eee 


„ re 


= — Alc $6 a. 4," 2 (74 1 *.£ 
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Co Brfove th 
day —— : bond, though the ſurety is not troubled or moleſted for the debt, 


Lage ] 


Quia Timet. 


Quia Timet. Relief, In what Caſes. 


I. WARRANTIA chartæ, or a writ of meſne may be 

A + brought before the party take loſs. Hob. 217. in the 
Caſe of Crookhey v. Woodward, 

2. Suits quia timet only are proper in law and equity; it is at 
law of a warrantiz charte; in equity, as where A. grants a rent 
charge of 1001, per annum in fee, and deviſes to B. for life, 
remainder to C. in fee, and dies; C. exhibits his bill to compel 
the tenant for life to pay the arrears, elſe all will fall on the re- 
mainder, and this has been decreed ; and the firſt cauſe about 
contributicn was between and | 
where A. had mortgaged the manor of Guildford for 2500/1, and 
then deviſed to B. for life, remainder to C. in fee; C. preferred 
his bill to force B. to pay his ſhare of the mortgage money, and 
decreed accordingly, and there have been 20 caſes ſince of the 
like nature. Chan. Caſes, 223. Hill. 25 Car. 2. in the caſe of 
Hayes v. Hayes. ; 

3. A. granted 2 ſeveral leaſes to B. B. aſſigns them to C. in 
conſideration of a bend of 3oo/. penalty, 4 pay B. 291, per annum 
for life, and all the rent, as it ſhould grow due, to A. The 
rent was 150/ in arrcar to A. and the leciſs forferted thereby, and 
A. entered; but on payment of the arrears by C. and his filling 
up the leaſe, A. in the fine allowed C. the full value, notwith- 
ſtanding the forfeiture. C. ſuggeſted in his bill a danger of evic- 
tion, by reaſan of a ſecret tru}? for the children of B's former wife; 
but B. offering to indemnify C. againſt the claim of the children, 
though they had exhibited a bill concerning the premiſes, the 
Court decreed payment of the arrears of the 20/7. per annum to 
B. and to continue payment, B. giving ſecurity to indemnify C. 
to be approved by the maſter. Fin. R. 49. Hill. 25 Car. 2. Powell 
v. Morgan and Crofts. 

4. There is no inſtance of a prohilition, quia timet. Arg. 
Vent. 313. Trin. 29 Car. 2. B. R. in the Caſe of Baker v. 
Baker. ; 

5. Money brought into the Exchequer was embezzelled, the 


ſucceeding remembrancer, fearing a ſequeſtration, brought his bill 


againſt the executor of the former, and a demurrer to the bill 
was diſallowed, and that the plaintiff might proceed in Chan- 
cery, Chan. Caſes, 300. Mich. 29 Car. 2. Ayloff v. Fanſhaw. 

6. At any time after the money becomes due on the original 


this 


Quta Timet. 142 


this Court will decree the principal to diſcharge it, though the ment Per Sit 

ſurety has a counterbond, Per Ld. Keeper, Vern. 190. Mich. as 8 

1683. in the Caſe of Ranelagh v. Hayes. Lqu. K 69. 
7. Covenant was to fave harmleſs from payment of the rent to 

the crown, plaintiff ſuggeſted that he was ſued in the Exche- 

quer, but it was not charged in the bill here, or proved there, 

that the rent was behind, yet decrecd in ſpecie, and the Maſter 

to tax damages, 2 Chan. Caſes, 146. Mich. 35 Car, 2. Rane- 


lagh v. Hayes. 


(B) Quia Timet. Aclions in Nature of it. 


i. HEN a man recovers in præcipe quod reddat by default, And if is 


he ſhall not have writ of right, nor quod ei deforceat till the 3 


demandant 25 entered. Br. Petition, pl. 26. cites 5 E. 4. 118. tenant 
vouche; one 
who enters into the warranty, and cannot bar the demand ant, by which he has judgment againſt} the 
fenant, _ 2 tenant over in value, the tenant ſhall not have in value till the demangext has ſure exe- 
cutton, Ibi ; 


2. A man fhall not have a curia claudenda till he be damnified. ay ne in- 
71 e VEXES 


Br, Petition, pl. 26, cites 5 E 4 118. till the lord 


trains, which two laſt caſes were denied afterwards, and that a man ſhall have them betore his 
vexation ; quia timet, Ibid. 

The jur me of damages in the curia claudenda, nor of the diſtreſs in the ne injuſte rexes is not 
traverſable. Ibid. 


3- Where a man recovers upon falſe verdict, attaint does not 
lie till execution be ſued z contra, in writ of error, Br. Petition, 


pl. 26. cites 5 E. 4. 118. 


4. Writ of warrantia charte lies before damages and recovery 4nd writ of 


cue, hes 


pro loco & tempore. Br. Petition, pl. 26. cites 5 E. 4. 118. likewiſe 


quia timet diſtringi. Ibid. And after return awarded in replexin the plaintiſf may have ſecond * 
lverance, before return be made to the defendant, Ibid. 


5. A, ſells a thing to B. with warranty to pay for it at a day 
to come: if the thing ſold is corrupt, the party may have his acbion 
of deſceit before the day of payment, becauſe it is in A.'s power to 
bring his action. Arg. frowned. 122, Trin. 11 Jac. in Caſe of 
Freeman v. Shields; cites 9 H. 7. 


Quid 
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Quid Juris clamat. 


(A) Lies againſt whom. 


Br. Attorne I. UTD Juris clamat does not lie againſt tenant in tail after 
ment, pl. 10. Palſibility of iſſue extinct, though it be but an eſtate for 
eutes S. C. life in effect. Br. Quid Juris clamat, pl. 1. cites 43 E. 3. 1. 

2. If the tenant dies after grant of the reverſion by fine, where the 
remainder was over to another for life, before which he attorns, the 
grantee never ſhall have action of waſt, nor diſtreſs for the rent; 
for it was his own folly that he had not ſued a quid juris clamat, 
and ſhall not have it now againſt him in remainder, as where 
the remainder was over for life, the reveriion to the leflor. 
Per Moile and Aſhton. Pr. Quid. Juris clamat, pl. 21. cites 

H. 06.6. - | 

, 3. Where a man /eafes for life, the remainder for life, and after 
grants the reverſion by fine, and the tenant for life or grantee dies 
before attornment, if he in remainder for life attorns, it is good; but 
he is not compellable by this writ. Per Choke; and therefore 
it ſeems that quid juris clamat does not lie againſt any but againſt 
bim, 2who was tenant at the time of the nate levied. Br. Quid Juris 
clamat, pl. 21. cites 34 H. 6. . | 


(B) Vrit good, and Proceedings. 


1. IN quid juris clamat the proceſs is diſtringas ad attornandun:. 
Br. Proceſs, pl. 137. cites 21 E. 3.1. 

2. Quid juris clamat by 4, by reverſion granted to them and the 
heirs of the one, and the one of them who had nothing but for life died 
pending the awrit, and the tenant pleaded it; judgment of the aurit, 
and upon good argument, becauſe nothing is to be done but 

attornment, which may be made to the ſurvivors, and alſo be- 
cauſe he who died had nothing but for term of life; therefore 
the <5 was awarded good, Br. Quid Juris clamat, pl. 8. cites 

43 E. 3. 32. 
Br. O.id On uid juris clamat againſt two, the ſheriff returned that the 
Juris cla= one is a clerk, and has nithing in lay fee, and the other anſwered 
ne * that he is ſole tenant, judgment of the writ, and yet diſtringas 
And they iſſued againſt him who was returned nihil in the ſame land; for 
would not iſſue cannot be taken in the abſence of the other. Brook ſays 
Sad quod vide grand miſchief for the other, who is tenant in fact, 
| as to the iſſues returned; but he may attorn, if he will. Br, 


2. 
Proceſs, pl. 5 2. cites 38 E. 3. 28. 


4. In 


Quid Juris clamat. 1143 


4. In quid juris clamat by 2, if the one is nanſuited, yet the ether Contra in ate 


all take the whole attornment, and the «ther ſhall nat be ſevered, and 2 


r * 42 4 al * i 
. ——— —— ů—².¹d 


the fine /hall be engraſſed of the while, Br, Quid Juris clamat, pl. one wal be | g 
8. cites 48 E. 3. 32. 8 bt! 


ſhall ſue forth ; and ſo this writ varics from all others. Ibid, 


5. Where fine is levied, the quid juris clamat ought to be ſued before S. P. And | | 

it be ingroſſed ; for after the engrofling no quid juris clamat lies; ne 1 
and then he ſhall not puniſh the wait, nor make avowry with- [ 144 } | 
out having attornment, which cannot be compelled without jngroffed | 


writ of quid juris clamat. Br. Quid Juris clamat, pl. 14. cites when the 


e 


hi — 
22 H. 6. 13. Per Newton & Cur. "hens 
| inCentures | 
of the fine, and delivers them to the party to whom the-conuſance is made, and after that the f 


conuſee ſhall not have quid juris clamat againſt the tenaut tor life, F. N. B. 147. a. 


(C) Pleadings. 


oh a. — — 88 " - 
i A ut RO es NES. eee 


I UID Juris clamat again/? a feme as tenant in dower, who The courſe 
ſaid as to parcel that fhe held for term of life of the leaſe of one no 38 to ö 


ad mit the 


T. who obliged himſelf to acquit and to warrant ; judgment, if ꝛuith defendant 
cut confefſing the warranty and acquital ſhe ought to attorn. Green in quid juris 


ſaid, you hold in dower as the note ſuppoſes, Priſt, and the „ 
others e contra; and as to the reſt, ſhe ſaid that ſhe held in E "or 


dower, and that the plaintiff had purchaſed the reverſion for make attor- 


term of life only, whereas we have warranty againſt the grantor, oy 4. 
who has aflets to render to us in value; judgment if to you we EY N 


ought to attorn; and of this plea the Court took day to adviſe, ally where 


and upon ſuch iſſue the feme may make * attorney by bill. Br. - pleads 
uch a plea 


Quid Juris clamat, pl, 13. cites 21 23.4 that he ſhall 

| forteit his 
eſtate, if it be ſound againſt him, &c. then it is clear that he ſhall make attorney after the plea 
pleaded. F. N. B. 147. (A) 


« „ Ne * 


rr 


. ö „ 0 


2, In Quid Juris clamat the tenant, wiz. K. ſaid, that fine was 
levied to D. for life, the remainder to K. for life, the remainder to the 
right heirs of the ſaid D. and that D. granted ts K. by the deed which 
he jhewed, that he might cut and ſell the trees at his pleaſure ; and 1 
after D. died, and J. his heir granted by fine t9 the plaintiff z and , 
ſaving the advantage of the deed, he is ready to attorn. And 1 
per Cur. this is a good grant; for though D. cannot have action, ö 
becauſe he has only for term of life in poſſeſſion, yet if K. dies, 
then a fee ſhall be veſted in him; and therefore he may alien ; 
the fee by feoftment in the life of K. But per Thorp, contra | 
of releaſe, Br, Quid Juris clamat, pl. 16. cites 24 E: 3. 32, 
3. In T% Juris clamat, the tenant ſaid that the conuſor gave 1 Quid Juris 
him in tail by the deed, Sc. Judgment if he ought to attorn, and clamattoat- 
ſhewwed the deed; the plaintiff ſaid that the tenant held for term of life, rn —_ 


' : ne levied o 
as the note ſuppoſes, Priſt, & non allocatur z upon which he = _— 


3 els — — 


ſaid.ſurther abſque hoc, that the coniſſor gave in tail, & non alloca- for of the 
tur. 


144 Old Juris Clamat. 


tevant for tur. Finch. ſaid, you ſhall anſwer to the deed, as that riens 
_ _ paſſa by the deed, or the like, upon v hich he /aid that the tenant 


that before held for term of life, as the note ſupp: 9055 at/que hic that the conufor 
the note le- gave by the deed provt, &c. Pritt, and the others e contra; ; and 


þ 

— ut ſo note, —_ he was compelled to anſwer i the deed, and yet a 
died whi ranger. Br, Quid Juris clamat, pl. 11. cites 38 E. 3. 20. 

de fhecved, 

424 . lt in eie, all his right, judgment ſi actio. Belk. offered to arer t he held 
S for fern e, 283 e note Pp ee, 1 on allocatur ; upon which be ſa! a that he he! A gh CON ue 
fer fer I, 'e th. dey of the ns ies ed, Age lic, that he re eleajed before the note, Prijt, and admitted 


tor a god pics, Without Saving. expreſs fy not the dred of the conufor ; for he Th denied u, as 2 

Rrauger man deny a d-ca. whe creupon the iſſue was et ved, and the tenant alledged the deed 

at L. and tge other proved ne where the land is, & non allocatur, but was of 1. and pro- 

- was made ag-intt the wi ellos as it was ſaid. Br, Quid Juris clamat, pl. 3. cites 44 
3. 2+ 


4 Juris clamat agarn/? baren and fore upon the note of a 

Hue, Wife ” was, that where the defendant held for term of 8 yearsy 

of the grant of. F, and which after the term ta him ought to revert, to 

remain ts the plaint if, Kc. (And fo fee that it is admitted to lie 

. as well pen a leaſe for years as upon a leaſe for life e 3) the defendant 

F 145 | faid, that a ranger was ſeiſed, and le:fed 15 him for 8 years, and 
Orig. is dried, and the tenements deſcended to S. and MW. who relea ſed to the d= 
9 fendant in fre, at/que hec that the conufer had any thing in the tene- 
edition: of ments the day of the note levied; and a good plea, without ſhew— 
Brook, but ing that he Was ſeiſed at the time of the fine ; for this is proved 
EE by the plea, and is not * double, viz. that the releaſe ſhall give 
Book bat fre, and that the conuſor had nothing; for the one is the plea 


n hows be and the ether is the traverſe. Br. Quid Juris clamat, pl. g. 


Do bie cites 3 H. 4. 3. 

Aud juris SM Quid Taris clamat the defe endant claimed fee, and the 
— * * 7 mamtained that he held for term of life the 2 ry of the note 
row ard fue, Jevied, ac/que bc that he was ſeiſed i in fee the day of the mte levied ; 
who 5 and it was faid, that in the books ſuch iflue has been received, 
min: 2 


, and in ſome books the tenant ſaid that he was ſeiſed in fee, 
lend, e abſque hoc that he held for term of life prout, &c. Br. Quid 
were o2ſkes, Juris clamat, pl. 20. cites 1 H. 7. 27. 

ene pon : 
the y ſaid that at the tine " the fine lewed they weve ſeiſed in fee ; and this is no plea, without anſwer 
eng of they held for liſe. 67 rot; for it is only argument, upon which they ſaid, ab/que hoc that they 
7 2 for term of { i/e he A of ihe nate levied. And a good plea per tot. Cur. quod nota, without 
— kew ther, W (+ ra in ſee. And per Littleton, if it be found that they have only for term 
#f |, they hail ioie ihe lang, becauſe they claimed fee. Br. Quid Juris clamat, pl. 1. cites 
** "= 4 28. —— Br. Quid Juris clamat, pl. 22. cites S. C. 


For more of Quid Juris clamat in General, Sce Attornment, 
and other proper Titles. 


Quod 


1 


Quad ei * Deforceat. 


1. Weſt. 2. cap. g. NACTS, that when tenant in dower in 
13 Ed. 1. frank-marriage, by the courteſy, for life or 
in tail, Iiſe their land by default, and the tenant is compelled to fheww 


® Deforciare 
is a word of 


art, and 
cannot be 
expreſſed 
by any o- 
ther word ; 
for it ſigni- 


his right, they may vouch the reverſrner, if they have warrenty ; and tieth to 


then the plea ſhall paſs betwixt the tenant and the warrantor, accord- 
ing to the tenor of the writ by which the tenant recovered by default ; 
and ſo from many ations they ſhall refort to one judgment, viz. That 
the demandaut fhall recover that demand, and the tenant fhall g9 
uit. 
By this flatute, in place of a writ of right, a quad ei deforceat is 
iven to tenant in dower, in free marriage for life and in tail, upon 


lofing by default. 


forceor holdeth it ſo faſt, as the right owner is driven from his real præcipe, where 


withhold 
lands vr 
tenements 
from the 
right owner, 
in which 
caſe either 
the entry of 
the right 
Ownrr 1s 
taken away, 
or the de- 
in it is aid, 


unde A. eum injuſte deforceat, or the detorceor fo diiturbeth the tight owner, as ke cannot enjoy 


his own, Co, Lit. 331. b. 


(A) Lies for whom, and againſt whom. 


I, IF tenant fer life leſes his land in a ceſſavit brought againſt 

him by default, yet he ſhall have a quod ei deforceat by 
the ſtatute of Weſtminſter 2, F. N. B. 156. (A) cites H. 5 E. 
3. & M. 9 E. 3. 

2, Quod ei deforceat was brought by the feme, who pretended 
to be tenant in dower, who loſt by default in ſcire facias, where her 
baron was not party to the Iaſt. And ſo ſee that it lies for him 2vho 
was net party to the lying ; and per Belk, it lies againſt one 20hs wvas 
mt party to the lying. Br. Quod ei deforceat, pl. 3. cites 41 E. 3. 30. 

3. Quod ei deforceat was brought by 7209 men as heirs in fail in 
gavel-kind, which they claimed to hold to them and the heirs of 
their bodies iſſuing; and awarded good, notwithſtanding that 
they cannot have iſſue of their bodies. Br, Quod ei deforceat. 
pl. 5. cites 46 E, 3. 21. . 

4. If two coparceners, tenants in tail, loſe their land by default, 
they hall join in a quod ei deforceat 3 and yet the default of the 
one 1s not the default of the other. F. N, B. 155. (H) cites M. 
46 E. 3. | 

5. It tenant for term of life, or tenant in tail be diſſeiſed, they 
may have quod ci deforceat as well upon recovery by default, 
for the fatute of Weſtminſter 2. gives it upon recovery by default: 
but there was quod ei deforceat at common law, and be it upon 
difſeifin or recovery by default, all is one; for neither the writ nor 
the declaration make mention of any recovery. Br, Quod ei deforceat, 
pl. 1. cites 33 H. 6. 46. TE - © 


[ 2146 3 


S. P. 2 Inſt. 
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146 Qnuod ei Dekorccat. 


Ib the bu 6. If a man be ſciſed in jure uxoris, and another recovers againff 


band 2nd 1 - a = 
a”; 1 4 him by default, and the baron dies, the feme ſhall have a cui in 
e of had Vita, and not quod ei deforceat. Br. Quod permittat, pl. 9. cites 
Pn the right : | | 
of the wife 2 E . 
for the life of the wife, and they loſe the land in a præcipe quod reddat by default, yet they ſhal! 
have a quod ei deforceat, &c. F. N. B. 156. (A) 

Ss if a wore2n loſe by default, aud taketh lioand, ſhe and her linj22nd ſhall! have the quod ei de- 
forceat, F. N. B. 155. F) | 


Ibid. inthe 7. The quod ei deforczat lies againſt a ftranger is the recovery: 


ret ry if a man recovers by default, and makes a feoffment, the quod 


fays, See 44 ei detorceat ſhall be brought againſt the fegee. F. N. B. 155. 
E. 3. 43- (F) | 


accorcant | 
but it is doubted 11 E. 3. & 16 E. 3. For by Pulton, if the feoffor recovers in a writ of right, 
the feoffee cannot tender ſuit and deraign, &c. 

2 Inſt. 352. Lord Coke favs, it may be brought againſt the alienee of the recoveror, becauſe 
the words of the ſtatute are :ndefinite; and unleſs the writ did lie againtt the alienee, the de- 
mandant could not have the ettect gf his luit, viz. the reſtitution of the land, — Br. Quod ei de- 
forceat, pl. 3. cites 41 L. 3.5. S. P. 


S. P. 2 Int. 8, If tenant in tail laſes by default, and dies, his Heir ſhall not 
351. have the quod ei deforceat, but a formedon; for that is his writ 
of right. F. N. B. 155. (F) N 
A tenantior g. It tenant Gy receipt upon the default of tenant for life appears, 


term of litc . . : , 
eee and is received, and pleads, and afterwards /ofes by action tried, 
fault in yet the tenant for life ſhall have a quod ei deforceat; for the 
. judgment is given againſt him by his default. F. N. B. 156. (B) 
whereupon | | 

he in reverſion is received, and pleads to iſcue, and it is found againſt the tenant by receipt, and 
Judgment is given for the demandant, the teaant ſhall have a quod ei deſorceat; for albeit there 
is a verdict given, yet the judgment is given upon the default. 2 Inſt. 351. 


S. P. Bu:if 10. If the Zenon? for life in præcipe vouches, and the voucher 20 
e 4 1 oppear, by reaſon whereof the tenant Igſet by default, he ſhall 
the rouckee have a quod ei deforceat -by the ſtatute of Weſtminſter 2. albeit 
effeers and the judgment be not given for the proper default of the tenant ; 


the warn for the ſtatute ſays, per defaltam generally, and not per defal- 


ty, and after- tam ſuam. 2 Inſt. 351. 

wards 4%. 

2 default“; now if the tenant loſe by the default of the vonchee, he ſhall not have a quod ei de- 
orceat, becauſe 4; Ie? ua ment to reconer over in value againſt the vouchee, for the deiault of 
the voucher, fo as he ſhall have :2compence ; but if the vouchee doth not appear, but makes de- 
fault, then he ſhall loſe the land by che default of the vouchee ; but that is not the default of the 
tenant, and therefore quære ot that cate, F. N. B. 156. (B) 


( 147 J (B) Lies in what Caſes, and when, 


2 Toft. 251, 1. FEME brought writ of dower againſt tenant for life of the rent 
aca and recemered by default, and the tenant for life who Ig. by 
default brought quod ei deforceat againſt the tenant in dower, and re- 
covered by default ; upon which the tenant in dower brought another 
qued ei 4 orceat ;, and ſo fee quod ei deforceat upon quod ei de- 


forceat, and that upon recovery by default in quod eideforccat, 
en” he 


Quod ei Dekorceat. 147 


he who loſes may have another quod ei deforceat. Br. Quod ei 
deforceat, pl. 13. cites 13 E. 1. and Fitzh. Voucher 286. 

2. Attaint lies h recovery by default in aſſiſe, and therefore it See the mar» 
ſeems that quod ei deforceat does not lie upon ſuch recovery by En ot pl. 4 
default; for it is by jury, and not properly by default. Br. 

Quod ei deforceat, pl. 14. cites 17 E. 3. and Fitzh. Attaint 69. 

3. Quod ci deforceat was brought upon recovery in aſſiſe againſi S. P. a Inſt, 
the heir of him vhs recovered, and he wouched to warranty W. N. 32 cites 
and prayed that for his nonage the purol demur, and the woucher ſtood, * * 
but the age wes ouſted; becauſe he could not have had his age 
in the firſt action. Brooke ſays, and ſo ſee that it lies upon re- 
covery in aſſiſe, and that the fenant may wuch in this action, and 
alſo the demandant may vouch by the flatute of Weſtminſter 2, cap. 

4. ac þþ efſet tenens ; but he ſays, it ſeems that this is after that the 
tenant has maintained the title of his firſt writ, and pleaded the 
recovery; and he wonders that it lies upon recovery in afjiſe, for 
this is by jury, and not by default. Br. Quod ei deforceat, pl. 4. 

Cites 44 E. 3. 42. 

4. In waſte it was ſaid, that wpþor writ of enquiry of waſte, if In an aſſiſe 
the defendant leſes the land waſted, he may have quod ei deforceat. _—— 
Per Hank. To which there was no anſwer. But Brooke ſays, ow 
The law ſeems to be contrary; for there it was agreed per tot. makes de- 
Cur. that attaint lies, and the party may challenge; and there- — * 
fore this is a recovery by verdict, and nat by default, and then quod verdict 
ei deforceat does not he. Br. Quod ei deforceat, pl. 7. cites given, and 
2 H. 4. 2. But the challenge is denied, 21 H. 6. But per po 
Newton and Paſton J. there, and Markham and Portington judgment is 


Serjeants, attaint lies. Ibid. given in 
both caſes, 

and therefore there no quod ei deforceat lies. 2 Inſt. 251,-F, N. B. 155. (E) S. P. 

S. P. Ow. 101. Paſch. 33 Elz. C. B. Elmer v. Thatcter, =——Cro, E. 263. S. C.- And 


271. pl. 279. S. C. 


5. If tenant in tail, or tenant in dawer, or by the courteſy, or The Regife 
for term of /ife, loſe their lands by default in a præcipe quod reddat ie * 
brought againſt them where they avere ſummoned according to law, tenant bets. 
&c. then they have no other remedy but this writ of Quod ei the courteſy 


deforceat. F. N. B. 155. (B) * equity 


of the 
Statute of Weſtminſter 2. But if the tenant in tail, or ſuch other tenant who hath a particular 
eſtate, loſe by default where he is not ſunimoned, &c. then he may have a writ of diſceit or a quad 
ei deforceat, as he pleaſeth. F. N. B. 155. (D/ 


6. If a man 4% any land ly default in a writ of right in a court 
baron, he may remove that record into C. B. and then have a 
quod ei deforceat upon that record; and ſo he ſhall have a quod 
ei deforceat, although he do not remove the record; but then 
it ſeemeth that the quod ei deforceat ſhall be ſued in C. B. or in 
the Court-baron, where he loſeth the land, as he pleaſeth ; 
Tamen quære. F. N. B. 155. (E) 
7. In a præcipe quod reddat if the tenant for life, or in tail appear But if te- 
and after depart in diſpite of the Court, he thall loſe his land, and nant in tail 


zt he ſhall have a quod ei deforceat; for that recovery is by his 148 1 


4 «clavlt, 


3 
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or tenant 
for hfe, 


Aſter the miſe | : 
Joined in a writ of right depart in deſpite of the Court, he hall loſs his land, and there he ſhall 


Quod ei Dekorccat. 


default, becauſe he did not appear when he was demanded. 
F. N. B. 155. (I) | 


not have a quod ei deforceat, becauſe a judgment final ſhall be given agaialt lam in that caſe, F. 
N. B. 255. (I) — S. P. 2 Inſt. 351. 


As if the 
judgment 
by default 


8. If A. and B. be ſeiſd if lands, and to the heirs of A. and a re- 
covery is had againſt them by default, A. ball have a writ of 
right of his moiety, and B. a quod ei deforceat upon the the ſtatute 
of Weſt. 2. and when they recover, they ſhall be jointenants 
again, 2 Inſt. 35 1. | 

9. Upon a ni dicit no quod ei deforceat lies. 2 Inſt. 35 l. 

10. Though the demandant in the quod ei deforccat after the 
recovery pleaded cannot wuch, yet the quod ei deforceat is main- 
tainable. 2 Inſt, 352. 


11. If recsvery by default be in ſuch an action where no voucher 


Les, yet the quod ei deforceat is maintainable. 2 Inſt. 352, 


be in a ire ſaciat brought upon a recovery or fine, or in a writ of entry, or in the qu1bus brought 
«gainit the diiicrior himſcit, there lies no voucher, and yet a quod ei deforceat is given by the 


Stat. of Welt. 2. upon ſuch a recovery by default, 2 Inſt. 352,—*S., P. Br. Quod et deſorceat, 


pl. 3. cites 41 E. 3. 3. — 8. P. And it the r covery was in B. R. then he may ſue the quod ei 
ecforccat in C. B. F. N. B. 155. (G) 


S. P. 2 Iuſt. 
351. cites 
5. C. — 
S. Y. per 
Danby. Br. 
Quod £1 de- 
torc cat, pl. 


9. cites 2 


E. 4 11.— 
In de quod 
ei deforceat 
the de- 
mandant 
counted that 
he was ſc: .- 
ed for life, 
or in tail, 
without 

me wing of 
whoſe leaſe 
or git, for 


that tne 


(C) Writ and Pleadings, and Judgment. 


. IF lands are given ſo baron and feme in ſpecial tail, the remain- 
der to the baron in tail; and after the feme dies without iſſue, 
and after the baron [ſes by default in precipe quid reddat, he fhall 
have quod ci deforceat, quad clamat teuere ſibi et heredibus de corpore ſus, 
for the firſt tail was determined by the death of the feme with- 
out iſſue, and then the baron being in effect but tenant for life 
by the ir, this now ſhall merge in the remainder ; and therefors 
the ſecand tail was executed at the time 170 the recovery by default. 
Br. Quod ei deforceat, pl. 11. cites 5 E. 3, 4. per Middleton. 

2. It was agreed that in quod ei deforceat the wwrit hall not 
mention of whoſe gift it was, though it be quod clamat tenere ſibi et he- 
redibus de corpore ſus exeuntibus ; contra in cui in vita. Br. Quod 
ei deforceat, pl. 6. cites 48 E. 3.8. 

3. In Quod ei deforceat it was agreed, that the writ nor the 
count did not make mention of any * record or recovery; and Needham 
ſaid, that in Wales it is uſual in quod ei deforceat to count in 
nature of what action he will {in a plea of land | quod nota, by 
cuſtom there; and after the tenant pleaded that there is not any 
record, by which it may appear that the tenant ever recovered the land 
againſt the demandant by default, et hoc, &c. And a good plea, 
per Danby, Moile, and Needham, though the writ nor the 
count do not make mention of any recovery, becauſe the action 
is given by the ſtatute upon recovery by default, where no ſuch 
action was at common law; but Aſhton, Chock, and Davers 
contra, and that is no plea, and ne deforceat pas is no plea in 
this action, per Cur. and after Aſhton agreed with —_— 

| | Moiſe, 
3 | 
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Duod ei Deforceat, +148 


Moile, and Needham; for it was agreed, that m9 gud ei defor- ation is 
ceat was at common law; quod nota, Br Quod ei deforceat, r 
pl. 9. cites 2 E. 4. 11. poſſeſbon, 
4. And after the tenant pleaded nul tiel record, &c. as above to and al dyes 
one foot of land, and the demandant demurred upon it, and he the 
pleaded to the reſt, that F. was ſviſed, We, and infeoffed the tenant and that 
and J. S. the baren, and the demandaut, and J. S. died, and this the 3 
tenant ſurvived, and the demandant, as his feme, claimed ber, ao EY 
and entered upon him, and the tenant auſded her, &c, Quzre of this witout, 
plea. Ibid. making any 
5. And after it was ſaid anno 10 E. 4. that he hall ſay that 149 J 


there is ny record or recovery, by æuhich it may appear that the land — 
qvas recovered by default againſt the demanJant ; for it may be that and tien the 
he leſt by default by wurit of right in Court baron, which is ngt any tenant may 
record, and yet this is a recovery by default ; which fee anno 10 = gu 
E. 4. 2.—Ibid. —Br. Quod ei deforceat, pl. 10. cites 10 E. 4. 2. demandant, 


and ſays it is a good plea by the opinion of the juſtices. Kc. and cis, 


| ther ſhew 

how he recovered againſt the demandant by formedon, or other real action; and in the purc:ofe 
of his plea ſhall ſay, that ipſe paratus eſt ad manutenendum jus & titulum ſuu prædict. per do- 
num predict. &c. unde petit judic:um, whereby the defendant in the quod ei detorceat is be- 
come actor, and in el: & revives the tormer action, and the demandant in the quod et deforceat 
is become in manner of a tenant tothe tormer action, and may vouch as if he were tenant to the 
former action, becauſe if he hath but an eſtate for lite, it is not ſ fe for him to plead in chief but 
to vouch him in the reverſion; theretore he can vouch no other but him in the rev ron; or if 
the defendant notwithſtanding, upon the title of the former recovery, ptcad fome other bar, then 
the demandant in the quod «© deforceat ſhall not vouch at all, becauſe th former action is not re- 
vived ; and if the defendant plead the former recovery, the demandant may traverſc the title, or 
plcad any thing in bar of the title. 2 Init. 251. 332. | 

In quod ei deforceat the tenant ſaid, that the demandant did not ſhew record; judgment; 
et non allocatur; for it lies witlout Hiewins record; whereupon he challenged that the writ did 
not lie for the baron; et non allocatur, pon which te demanded the view, and was ouſted; for 
the ſtatute is general; quod nota, Br. Qu0d ei deforceat, pl. g. cites 41 E. 3. 38. 


6. Quod ei deforceat again? ane by tao, and the tenant pleaded 
as to that which belonged to the one, a recovery had again)? bath, the 
title of awhich aurit he is ready lo maintain, and demanded judgment 
if as to him action, &c. aud as ts that which belonged to the other he * 
pleaded releaſe, &c. and it was debated if he ſhall have both, be- 
cauſe the recovery goes to all, quiere. Br. Quod ei deforceat, 
pl. 8. cites 36 H. 6. 29. | 

7. In quod ei deforceat the demandant vouched a flranger, and Br. Vouch- 
3 queſtions aroſe, if he ſhall ſhew cauſe, or if he ſhall vouch © Pl 262. 
him who has nothing in the reverſion, or if he ſhall recover in — 
value, or that it be only in licu of aid prayer; per Frowicke he cideto.ceat 
ſhall nat ſhew cauſe, as appears by the ſtatute, nor vouch a ranger . demands 
by reaſon of the ſaid ſtatute, and he Hh recover treble value; for wack 
| inaſmuch as this ſtatute gives voucher, he ſhall have that which his couches” 


appertains to the voucher, Br. Quod ei deforceat, pl. 16, cites ©" roach 


over, Br. 
14 H. 7. 10. Quod ei de- 
| forceat, pl. 

ey, cites 10 H. 7, 29.— 2 Inſt. 332. S. P. cites 8. C. & 50 E. 3. 25. Nor by the words of 
the Statute of Weſtm, 2. cap. 4. can he vouch any other beſides 29 reverſion. 2 Inſt, 552. 
22 Rep. 62. b. in Dr. Foſter's Caſe. 

The tenant and demandant may bell vouch within the abt of Weſtm. 2. by reaſon that it gives a 
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voucher, and by conſequence he ſhall recover'in value. 2 Inſt, 352. —“ This flould be 10. II. 5. 


10 b. pl. 23. 


As the te- 8. It is 2 of ne. . ty that the defendant in the writ of quod ei de- 
nant may 
* forccat do plead the fermer recover y, but he may plead any other 


> iS 


of 2/1 the bar. 2 Init, 2 35 2. 


gt 4. 

Zinſt the demand: wok, quod nota. Br. Quoe ei Geforceat, pl. o. cites 2 E. 4. 11,—In every 
qu. od ei deforccat the tonunt may bl: ad 1m bar, as in other ape quod reddat, or may plead reco- 
very if he w, * and eie tenant f ie ads necorery, tnen may Ve demundant e by te Hutut- ac fe ej 
lenens, but contra if another bay 1s plead ied. 4 i <corery, aud fo prima facie it is no . Tin 

quod ei deforceat to plicad nul el record; hor it may be tounded upon other cauſe, but after 
recovery ple 44 ed 1111 | tis 1 record 40 L pod pt 4 ; per Lutticton tor law, which laymg none de: ed 


nor affirmed. Br. Quod ei dctorceat, pl. 1. cites 33 H. 6. 46.— Br. Voucher, pl. 10. ces §. c. 


_ Hy 9. G. and M. his wife 6&5 ought a general writ appointed by the 
SY . Ste ute of 12 H. 1. of Rutland, called Quod ei deforceat, againſt 
ly. the defendant for lands in Cardiganthite, and mad» preteſlation 10 
profecute it in nature of a Quad et deforceat at common law; and _ 
was for one metſuage, 29 acres of land, &c. which J. S. gave 
M. and the heirs of her body; and that the defendant 8 
them, and declares, that the faid J. S. was ſeiſed in fee, and gave 
the lands to M. in tail, and that fhe married G. the de mY gi 
that the defendant de for cd them; the tenant plead. d in abatement of 
[ 150 ] the writ, 75 at quod ei deforceat was a writ formed by the Statute 
Weſtm. 2. cap. 4. which was ſubſequent to the Statute of Rut- 
land, and therefore the demandants cugh to have brought a ſpecial 
2vrit of quod ei detorceat, according to the Statute of Weſtm. 2. 
and not a general writ according to the Statute of 12 E. 1. 
And judgment was there given that the writ ſhould abate, 
whereupon G. and his wife brought a writ of error; and per 
Cur. that judgment was reverſed; for that this general writ of 
quod ei deforceat is good; and they all agreed that fince the 
Statute of Rutland appoints fuch general writ pro placito terre, 
and directs a ſpecial proteſtation to ſuc it, it ſhall not be ex- 
tended only to actions which were at common law, or to any 
ſrarute before 12 Ed. 1. but alſo actions given by any ſubtequent 
ſratutes, and therefore it extends to a quod ei deforceat given by the 
Statute eim. 2. therefore the judgment in Wales being re— 
verſed, a rule was made that the tenant thou!ld plead next term, 
Jo. 380. pl. 12. Hill. 11 Car, B. R. Griffith v. L 
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Quod Permittat. 


(A) Lies. In what Cafes. 


I. RECIPE quod reddat was brought , a bailiavicb, and 
well, and yet properly a quod permittat lies of ſuch a 
thing. Br. Demand, pl. 43. cites 34 E. 1. and Fitzh. Brief, 855. 
2. Of common of paſture quod permittat lies, Br. Demand, F. N. B. 


. . ef = F 123. (Þ) — 
pl. 42. cites 4 E. 2. and Fitzh, Brief 792, 793 O, 
mittat lay always of common, be it common certain, or uncertain, and not precipe quod reddat; 
but practpe guod reddat lies of paſture for 20 beaſts, but not of common tor 20 beaſis, per Fitaher - 
bert; note the diverſity. Br. Quod Permittat, pl. 1. cites 97 H. 8. 12. And praecrpe does not 
lie of common certain againſt pernor of it, any more than againit tenant of the ſoil, Br, Ibid, 


3. If a man ought to grind, and has uſed time out of mind to 
grind toll free at the mill of D. and the miller takes tell, action lies 
vi et armis; but if the tenant of the franktenement of the mill 
takes toll, in ſuch caſe there lies a writ of quod permittat. Br. 
Quod Permittat, pl. 5. cites 41 E. 3. 24. And with this 
agrees 44 E. 3. quod nota, that is to ſay, of the action quare vi 
et armis. | | 

4. A quod permittat ipſum reducer, curſum aque, &c. which 
is miſturned, will well lie. F. N. B. 124. (D) 


(B) Lies; For and againſt whom. 


I. ob permittat lies againſt the owner of the water of a paſ- 
Q ſage over the water. Br, Precipe, pl. 39. cites 4 E. 2. 
and Fitzh. Brief 793. | 
2. It lies of common of paſture, turbary, piſchary, and reaſonable [ 1613 J 
eſtovers, againſt a diſſeiſor of a diſſeiſin made (by him and his # So the 
anceſtors) to the plaintiff, or his anceſtors, and not in other 2 mt 
degree; becauſe (+there) he ought to have a writ in the debet? 
& ſolet. F. N. B. 123. (H) 
3. An abbot may have a writ of quod permittat of a diſſeiſin 
made unto his predeceſſor, and ſhall make mention of the diſ- 
leiſin in his writ. F. N. B. 123. (H) 
51 Tenant in tail ſhall have a quod permittat. F. N. B. 124. 
) 
5. A man ſhall have a quod permittat againſt the tenant of the 
freehold for an act dane, or a diſturbance done by a ſtranger, who 
was not tenant of the ſoil. F. N. B. 124. (E) 


N 2 | (C) Writ, 
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(C) Vit, Proceſs, and Pleadings. 


THE biſnop of Wincheſter brought 4 writs of quod per- 
mittat againſt the abbot of Hide, quod permittat W. 
epiſcopum reducere curſuim talis agu, in ſoka Winton quem T. 
nuper abhas de Hide, predecefior dicti defend. duxerit ad nocu- 
mentum libert tenementi ſui in 8. Winton. And counted that 
whereas he had the courſe of water, which courſe run directly 
4% if milie in S. the abbot has miſturned the courſe of the water, 
ſo that — mills, which ufed to grind fo many quarters of bread 
corn, and ſo many of other corn, by the day and night, now 
cannot grind but only „Kc. and counted divers counts in the avrits 
and in the one writ, becauſe the plaintiff counted Hal it was turn? d 
in his geo time, as nocumentum liberi tenementt ſut ; the defendant 
ſaid that there avas none miſturned in time of the plaintiff, nor any 7. 
abbot of H. in tur time; Priſt, and after he held him to the one, 
that is to ſay, that it was not miſturned in the time of the plain- 
tiff, and becauſe the biſhop could not deny that there was no 
turning of the water in his time, and had counted ad nhacumentum 
liberi tenement: ſui, &c. which hall be intended in his own time, theres 
fore the writ was abated by award, quod nota ; and after, in the 
5 writs, he demanded the view, and had it; quod nota, 
Br, Quod Permittat, pl. 3. cites 2 H. 4. 13. 
I: was fad, 2. In quod permittat the proceſs after appearance is diftringas 


225 S 5 ad re -ſpondend. Br. P roceſs, pl. 28. cites 2 II. 4. 14. 
mates df aft aptrarance in quod r yet the plaintiff ſtall not have 4% r eſt to anſwer ts 
bac default, but to antwer tz the party only; quod nota. Br. Quod Permitat, pl. 2. cites 42 E. 3. . 


3. In quod permittat judgment by the ſecond default ſhall be 
given 75 recmer, per Patton. Br, Quem Redditum reddit, pl. 1. 
cites 9 H. 6. 21. 

4. When commsn of paſture is claimed in the land of any perſon 
certain, then the certain number of cattle are nit put in the aurit, 
&c, but it is habere communiam in N. and ſo many acres of wood, 
&c. quam habere debet, ut dicit, &c, F. N. B. 123. (G) 

5. In a quod permittat of a common the tenant alledged darrein 
ſeiſin in the plaintiff, and it was adjudged a good plea to abate 
the writ. But there the plaintiff counted of the ſeiſin of his 
anceſtor; for a man ſhall have a quod permittat of his own 
ſeifin, as it ſeemeth. F. N. B. 124. (C) 

6. The proceſs in a quod permittat is Summons, attachment, and 
diſireſi, and if the ſheriff at the ſummons return nihil, the Plain 
may pray a capias, and have it. F. N. B. 124. (J) cites II. 


39 E. 2. 


Quo Minus. 


(A) In what Caſes. 


1. PRIOR alien avas made to come into the Exchequer h 5. C. cited. 
aber to the king of his farm, and ſaid, that J. N. held Arg. Had, 


. . , . . £05, Pat 
fart of his gods, avithout WHICH he could not ſatisfy the king; os 507. 
which writ was granted him to make him come ad reſpondendium in $cace. in 
tam nobis dict. prior. Kirk. faid, he ought to anſwer at the com- on of 
mon law to action brought by the prior; and Skip. | awarded ©. v: 
a taped - 4 Litchfield. 
him to] anſwer; for of all that which touches the king, aud may Hos te 
777 


turn to the advantage of him to haſte: his buſineſs, this Court ſhall pri! of 77 
to w.iion 1 
take conuſance; quod nota; whereupon the defendant an- % 


ſwered, and claimed them as tithes, and the other has his tithes, d 


&c, Br. Quo Minus, pl. 4. cites 38 Aſſ. 20. tin peſleſe 
| 4 ns for 2 

rent, was imflraded in the Exchequer for the farm thereof arrear to the hing; and he came and /ar4, 
that the prior of H. had a certain penſion which was arrear by go years, and prayed writ © the hing (whit a 
ſeems to be quo minus) that he might come and anſwer it to the king in part of the fa ment, who come 
and ſaid, that is 15 a franktenement, and a choſe in action; and that this writ docs not lie but 
where one can prove debt to the king, or debt to him who is debtor to the king, and of which 
the king may have writ of debt; judgment if the Court will take conuſance. But Belk. contra, 
and ſo he relinquiſhed it. Br. Quo Minus, pl. 1. cites 44 E. 3. 44- 


2. A monk profeſſed, farmer of the king, or a feme covert farmer Br. Nonabi- 
of the king, her baron exiled, may ſue at common law in the Exche- mY 1 8 
quer; and this ſeems to be by gus minus, for the monk was ſent 
to the Exchequer, Br. Quo Minus, pl. 2. cites 2 H. 4. 7. i 

3. If I have eftzvers in another land, and the tenant cuts or abates = 1 
all the word, I thall have quo minus. Br. Quo Minus, pl. 3. pl. 1 


cites 2 H. 4. 9. "I 
S. C. Per Markham. 


Nut quo 


4. The debtar of the king may have quo minus for his on deb? „ 
to pay the king, but he can nat have quo minus of the debt which in the Ex- 
is due to him as * executor to another, for the king cannot have chequer for 


thereof execution for his debt. Br. Quo Minus, pl. 5. cites 8 92 
H. 5. & Fitzh. Brefe 891. the np 


againſt the executors of his debtor upon ſimple contract by common uſage, Per Davers. Br. Quo 
Minus, pl. 20. cites 11 H. 7. 26. 


(B) Pleadings. 


I, PRIOR farmer of the king was appealed in the Exchequer to 
A anſauer the king of his debt, and ſaid, that F. S. was indebted «+ 


20 him, without which he could not ſatisfy the ling; and prayed pro- 
N 3 | ceſs 


- — 8 - 
ä a foe fs tte. 
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Quo Pinus. 


ceſs againſt him, and had it; and he was awarded to anſwer; 
quod nota, Br. Quo Minus, pl. 6. cites 38 Aff, 20. 
2. If a ment farmer of the king be impleaded for the debt of the 
king, and the a55:t not named, the ſuit ſhall abate if the monk be 
ot named * furmer cf the king; and if ſo, then well; and ſuch far- 
mer may have quo minus againft his debtor. Br, Quo Minus, 
pl. 7. cites 2 H. 4. & Fitzh. Nonability 18. | 
s. 3. The king had granted the temporalties of a prior alien to a monk 
rendering rent, and to account in the Exchequer, and the monk 
S. C. maintained ⁊brit of debt in his au name without his abbot againſt his 
debtor in the Exchequer, g minus debitum ſunum regi felvere nom 
getuit, &c. and well maintainable ; and Dixon clerk of the pipe 
faid, that he had 20 ſuch actions in the pipe. Br. Quo Minus, 
pl. 8. cites 8 H. 5. & Fitzh. Nonability 29. 
Brookefays, 4. A man ſhall net 1wage his law in quo minus. Br. Quo Minus, 
and ſo it was . . | 
faid for law Pl. 5+ cites it as agreed for law. M. 34 H. 6. 


in the time of H. 8. and accordingly Fitzh. tit. Loy. 10 E. 3. and there caſe 66. anno 8 H. 5 
the Gebtor of the king brought quo minus in the Exchequer upon contract, and the defendant was 
oulted of his law for the advantage of the king. Br. Ibid, 


For more of Quo Minus in General, Sce Prerogative and 
other Proper Litles. 


Nape. 


(A) 77þat is or ſhall be ſaid to be Rape, and of 
what Perſons; And Puniſhment thereof, &c. 


Eo. Liit. I. APE 75 when a man hath carnal knowledge of a woman 
223. b. 124. by force and againſt her will; and rapere, to raviſh, 


"Se 5 ſigniſies as much as carnaliter cagnaſcere, and cannot be expreſſed 
there be in legal proceedings by other words. 2 Inſt. 180. 


e miſſio ſe- ö : IS 2 
minis, yet if there be no penetration, viz. res in re, it is no rape; for the words of the indict- 


ment are, carnaliter cognovit, &c. 3 Inſt. 68. cap. 11.—— Hawk. Pl. C. 108. cap. 41. ſ. 1. 
S. P. favs, it muſt proceed to ſome degree of penetration to make it amount to a rape, but that 
it is ſaid however, that emiſnon is prima facic an evidence of penetration. 


Rape was 2. 3 E. 1. cap, 13. The king probibiteth every perſon to ravifh, er 
3 , take away by force, any maid within age, although by her own conſent, 
for which or any wife or maid of full age, or any other w:5man againſt her will; 
the offender and if any one will ſue ſuch offenders within 40 days, the king will 
3 "nag do common right; but if none ſue within 40 days, the king vill ſues 
hefore this and the offender, being convicted, fhall ſuffer 2 years impriſonment, 
at the ol- and be fined at the king's pleaſure ; and if not able to pay his fine, all 


tt, fuer ker urn eil vi rhef 
- | w_ 


Rave, 1153 


ard the puniſhment changed, viz, from death to the % of his members whereby he offended, viz, 
his cyes and his teſticles; lo that at the making this act, it was not felony, A. a in thoſe days, 
al the offender, in the appeal brought by her that wes raviſhed, had been condemned by the 
country, he ſhould without any redemption loſe his eyes and his privy members, untzfs ſhe that 
was ved demanded him for her huſband Lefore judgment, and which was only in the will of the 
woman and not of the man; and the ſaid puniſhment of loſs of members continued till the 
making of this act, which was on purpoſe to make it puniſhable by fine and impriſonment at the 
fuit of the King, unleſs ſhe ſhould purtue her remedy within the 40 days mentioned in the act. 
2 Inſt. 180, 184, —* S. P. 3 Inſt. 60. cap. 11.— St. Pl. C. 21. b. 22. cap. 14. 


3. 13 E. 1. cap. 34. Enacts, That * if one raviſh a married aue- 154 J 


mau, maid, or other, auh does not conſent neither before nor after, *T —— 
IS intende 


he ſhall have judgment of life and member. of an al 


to be brought 5y the party rarr/hed; for if ſhe con'ent either before or after, ſhe ſhall have no ap- 
pea!, which otherwiſe ſhe may hand; and there is no law which gives a woman an appeal of rape 
but this, And hereby the ancient law concerning the election given to her that is raviſhed 18 
taken away, 2 Init. 433. cap. 34.— But for more of appeal of rape, fee (Appeal.) 


So if a man raviſb a married woman, lady, damsſel, or other, al- 
though fhe conſent after, he ſhall have like judgment, if attainted at 
the king's ſuit, and the king ſhall have the ſuit. 

4. 6 Rich. 2. cap. G. Enacts, That achere any woman fhall be ra- * This is in- 
wiſhed, and afterwards * conſent to the raviſber, both the raviſher and \cnded of a 

i : . free conſent, 

raviſhed ſball be diſabled to have er challenge any inheritance, dewer, and a0 by 
cr joint fooffinent after the death of their huſbands or anceſ?ors, and the terror, 
next of blocd reſpectively ſhall have title immediately after the rape, te —_— = 
enter upon the lands of the raviſher and raviſbed; and the huftand parliament, 
of ſuch woman, if ſbe have any, and if no huſband, the father or next &c. pl. 55. 
in bd ſhall have the ſuit againſt ſuch offenders. x 8 * 
quod nota the reaſonable intendment thereof. —Dalt. Juſt. cap. 160.—T his extends not to a feme 
infant under 12 years of age, becaule at uch age ſhe is without diſcretion. Pl. C. 361. a. iu the 
Caſe of Stowel v. Zouch. 


5. Indictment, that J. N. ſuch a day and year, at D. in the 
county of M. al. S. felonice cetit, & cam tunc & ibidem carnaliter 
<nnouit contra wluntatem ſuam, &c. Per Laken, Billinge, and 
the beſt opinion, becauſe it is not felony but by fatute, which 
willr, that if a man rawiſhes a dame or damſel, &c. therefore it ought 
{9 be quad rapuit, and nat only quod cepit. Br. Indictment, pl. 7. 
cites 9 E. 4. 26. 
6. Rape may be committed upon one who before had deen a But it is a 
whore z for licet meretrix fuerit ante, certe tunc temporis non 899d = in 
fuit, cum nequitiæ ejus reclamando conſentire noluit, St, Pl. — — 


C. 22. b. cap. 14. cites Bract. lib. 2. the appellee 


tefore the 


time of the raviſhment {uppoſed kept and uſed her as his concubine. St. Pl. C. 24. a. cap. 14. cites 
Bracton.— Dalt. Juſt. cap. 160. S. P. And in the margin of the laſt edition 366. it 18 ſaid, 


that 1 Halc's H. Pl. C. 631. is contrary. 


7. If the ſeme at the time of the ſuppoſed rape concerves 2with Dalt, hy 
Cap. 100, 


child by the raviſher, this is no rape; for no woman can con- cites S. C. 


ceive, unleſs ſhe conſents. St. Pl. C. 24. a. cap, 14. cites Brit- — and 
| there in the 


ton, fol, 45. i 
; margin of 

the laſt edition is cited 1 Hale's Hiſt, Pl. C. 62 that this is no exception at this day. 

N 4 : 8, W. 
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154 | Rape, 
One of 60 8, W. D. was indicted for the rape a girl f) years old and 


1 no more, ſetting forth quod ipſam felonice rapuit & carnaliter cog- 
ed 22 lac. novit. Upon not guilty pleaded, he was found guilty; but the 


for the rape Court doubted whether a child of that age could be raviſhed; if 
oO! a Zirl 8 b 
„ an ſhe had been g years old ſhe might; for at that age ſhe may be 


ot 7 ears 


ol and no endowed. Dyer 304 pl 51. Mich. 13 & 14 Eiz. Anon. 
more, and The doubt in the caſe before mentioned was the cauſe of making 


= any the following act for the plain declaration of the law, 3 Inſt. 60. 
ap areiit cap. 11. 

evidence of 

divers + omen, and a ſurgeon, and of the damſcl herſelf, and was pages D. 304. pl. 51. 
Marg. Anon, 


NI. P. was 9. 1 8 Elia. cap. 7. enacts that He benefit ef clergy i is taten away 
indicted at from fuch offenders as fhall be guilty of rape. And it is further de- 


Newga. c 


' ſelliors t red, that if any perfon ſhall unlawfully and carnally know and abuſe 


155 | ary woman child under the age of 10 years, he fhall be adjudged guilty 
that caraa= of felony without benefit of F 995 whether it be done with the con ſent 
hter coguo- of ſuch child or net. | 


vit one A 


M'. an infant under the age of 10 years ; and becauſe upon evidence to the j Jury at his arraign- 


ment it was not proved that he entered into the ,es body (but the contrary), although he very 
much had abufed ner, the jury would not nnd him guilty ot the felony ; whe reupon, "by advice 
of Juſtice Jones and Juſtice Berkley, wo heard the evidence, and conceived it a foul te&t and 
fit to be pun ſhed, an indictment of battery for abuling the ſa:d infant, in lying with her, was 
preferred and found; and he was thereupon tried this term at the bar; and belt g found guilty, 
was adjudged for the mii demeanor to be committed to prilon, there to ab.de during the king's 
pleaſure, to be fined 200 majks, to ſtund upon the pillor in Chancery- lane in Middleſex, near the 
place where the fact was committed, with a paper upon h:s head ig wtying the cauſe, and to be 
bound with ale ſureties to the good behaviour durtag fe. Cro. C. 232. pl. 17. Mich. anno g Car, 
in B. R. Maitya Page's Caſc. 


Bratton 10. In conſpiracy for a rape, it muff be laid that there was 
— crank ecens proſecutt, otherwiſe it will argue a conſent ; and therefore 
Iy alter the  becauie the defendant did not indict the plaintiff for the rape in 
fat ſhe convenient time after the rape ſuppoſed to be done, but con- 
_ n cecaled it for half a year, and then would have preferred an in- 


and cry 2t dietment, it was held to be falſe and malicious. Godb. 444. 
the neigh= pl. 5 11 Mich. 4 Car. in the Star-Chamber, Taylor v. Tomlins. 


| bourin; 


towns, "end ſew the marks of violence to perſons of reputation at leaſt. St. Pl. C. 22. a. cap. 14. 
—Hawk. Pl. C. 10 fl. cap. 41. f. g. lays, it is a ſtrong, but not a concluſwe preſumption agaiuſt a 
women, that ſhe made no complaint in @ reaſonable time after the ſact. 


A woman went for her huſband to a bailiff's houſe, and 
being thewed the rooms by one Sarah Blandford, in the com- 
pany of Leefing who lodged in the houſe, the faid Blandford 
locked them in a chamber, and went away laughing, and then 
Leeſing ravithed her. 'The evidence was Mrs. May the woman 
herfelf, who cried out, and no body came to her aſſiſtance, and 
when the door was open ſhe immediately complained of the in- 
jury; but the evidence for the priſoner was, that ?mmediately after 

the came down ſtairs there ewes an open familiarity butwwixt ker and 
the priſcner, and therefore it could not reaſonably be intended 
that. they ſhould have a difference ſo lately, which concerned 

his 


ape. 155 


his life; and though a woman cannot be raviſhed by one man 
without ſome extraordinary circumitances of force, yet the jury 
found them both guilty; but they were both pardoned. 2 Nell. 
Juſt. 93. 'Tit. Rape, cites 1 Geo. 1, May v. Leeling. 

12. If a man takes away a maid by force, and raviſbes her, 
and after ſhe gives her content, and marries him, yet it is a rape. 
Dalt. 360 cap. 158. 

13. Scrjeant Hawkins ſays, it is ſaid, that the ſheriff cannot 
inquire of rape, as of felony, becauſe it is made a felony by the 
ſtatute of Weſtm. 2. 34. by which it is enacted, that he who ra- 
viſhed a woman, ſhall have judgment of life and member; but 
if this ſtatute had only repealed the 13th of Weſtm. 1. (by which 
this offence, which was a felony at common law, was made a 
treſpaſs ou) it feems that it would have reſtored the juriſdiction 
of the (heriff's torn over it as a felony, becauſe then it would 
have been a felony by the common law again; but now it being 
a felony only by the ſtatute, it is inquirable as a zreſpaſs only in this 
Court, 2 Hawk. Pl. C. 66, 67, cap. 10. Sect. 52. 


For more of Rape in General, ſee Appeal, and other 
proper Titles. 


Ratthabitio, [156] 


(A) Ratihabitio or Ratification, the Efe# thereof. 


I MNIS ratihabitio retretrahitur, & mandate frve licentiæ 


equiparatur, | 
2. If a bailiff ſeiſet a beaft for a heriot ꝛubere none is due, and the He who 


commands & 


lord agrees to the ſeiſure and takes the beaſt he is a teſpaſſer ab g, be 
initio, and trover or treſpaſs lies againſt him. Cro. E. 824. pl. ze done, or 
25. Paſch. 43 Eliz. Biſhop v. Lady Montague, agrees to's 


treſþaſs, en- 
try, &c, done to his uſe by any without his command, is a principal treſpaſſor ; for in treſpals there 
is not any acceſſary. Br, Treſpaſs, pl. 11g. cites 38 E. 3. 18. 


3. Treſpaſs for beaſts taken contra pacem; the defendant juſ- Br. Juſtif- 
tified as bailiff of the lord for ſervice in arrear ; and the plaintiff ſaid, 3 
that he waf not bailiff of the lord tempore captionts, and gave in H. 4 23. 
evidence that the defendant took them claiming heriot for himſelf, and 8. F. — 
fo could not be as bailiff of the lord at the time, c. And after the He who of 
jury charged, Gaſc. ſaid, that if the defendant at the time of bal of « 
the taking claimed for heriot to himſelf, notwithſtanding the corporation, 

lord agrees after, that for ſervice to him due defendant ſhall be 34%, — 


bailiff, this ſhall not excuſe the treſpaſs; but it he had * make conu- 
or 
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Ratihabitio. 


d &c. if for the lord without his command, and the lord agrees after, 
they agree 


wa zug this is ſuffcient, though he was not his bailift before; quod 
good with- quære inde; for if he was once a treſpaſſor without authority, the 


out deed. agreement after cannot ci; tor an action was veſted before. Br. 
3 Treſpaſs, pl. 86. cites 7 H. 4. 34. | 
caſe was, that one of the corporation d:iſtrained in right of the corporation, and had not their 
deed ; nota, Br. Corporations, pl. 2. cites 2H H. 8. 18. S. P. And fo of another man; fer 
it is not traverſable whether he was bailiit or not, if the other to whole uſe, &c. agrees, Br. Tra- 
verſe per, &c. pl. 3 citcs 26 H.8. 8. 
Diſtrejs is mage by one a+ bail:f who 18 not fo, yet if after he, in whoſe right he does it afſents 
to it, he ſhall not be pumniihea as a tzefpaſſior ; tor that % thall have relation to the time of the 
diſtreſs taken, Per Anderton Ch. J. Godb. 129, 119. pl. 129. Mich. 28 & 29 Elz. C. B. Anon. 
cites 7 H. 4.—S. C. 2 Le. 196. Anon. — Roll. R. 46. Trin. 12 lac. B. R. S. P. Lee v.. 
cites 7 H. 4. 34.— But it the diſtreſs be made of the ſtranger's own head, and no? as bathff or 
fercant, he cannot in an action brought againſt him, excuſe himſelt by ſaying he did it as bai- 


liff or ſervant ; for once he was a tre'pailor, and his intent was manifeſt. Per Anderſon Che 
J. Godd. zi. 


156 


— the di- 4. If J. S. diſciſe A. ts the uſe of B. who knows nothing of it, 
i 4. and B. aſſents to it; in this cafe J. S. was tenant of the land till 
the force is the agreement of B. and afterwards B. is tenant; but both * 


only in J. S. J. S. and B. are diſſeiſors. Co. Litt. 180. b. 
the cod ju- 


tor ; but if B. agrees ſpecially to the diſſeiſin with force, then perhaps B. ſhall be guilty of the force 
alſo. Per Dyer & Weſton J. Mo. 53. pl. 155. Paſch. 5 Eliz. Anon. 

If a ſervant di, A. to the uſe of his matter, the matter not knowing of it, and then the ſer- 
vant nale @ leaſe for years, and then the maſter agrees, the maſter ſhall not avoid the leaſe for 
years; tor now he is in by reaſon of his agreement, ab initio. Per Doderidge J. Godb. 381. 
Trin. 21 Jac. B. R. in Calc of Seignior v. Woolmore.— Keil w. 116. pl. 54. s 


S. P. Or 1 5. If one receives my rents without my privity, I may have an 
436 * account againſt him; for by my conſent afterwards I make a pri- 
[ 157 1. Per Manwood, Ow. 83, 84. Mich. 14 & 15 Eliz, in Caſe 
diſſeiſor. of Tottenham v. Beddingfield. 

12 Mod. 


363. Paſch. 12 W. 3. B. R. in Caſe of Pullen v. Purbeck—cites B. R. Account 22. 


6. In conſideration of 10/7. given by A's. wife to J. S. the faid 
J. S. promiſed the wife to marry her daughter, or clte to repay 
the 10/, In aſſumpſit by the huſband and wife it was objected 
that the payment by the wife was void, and conſequently the 
promiſe z but held that the agreement of the baron made the 
promife good to the huſband, ab initio. Cro. E. 61. Mich. 29 
& 30 Eliz, B. R. Pratt & Ux. v. Taylor. 
Co. Litt. 7. Entry made by a flranger ef his own head, having no right 
245- 2. l. or intereſt, ſhall be good zo avrd a fine, if made and afterwards 
892; £1 aſlented to within the 5 years. 9 Rep. 106, a. in PoDGER's Cafe, 
Ibid. 238. The reporter cites it as reſolved Mich. 38 & 39 Eliz. in Lord 
2. S. P. and AUDLEY's Caſe ; and that of ſuch opinion were all the juſtices 
2 of Serjeant's Inn in Fleet-ſtrect, though an aſſent after the 5 
And fays Years was held by them not to be ſufficient. Contra to Br. Entre 
the relolu- Congeable, pl. 123. 31 UH. 8. 


ton was 


2rounded upon conſirufiion of the Statute of 4 H. 7. cap. 24. 


8. If before the ſtatute a man had 4written down the words of 
| | | a = 


Vatihabitio. 


a nuncupative will without the deviſor's conſent, and afterwards 

he had read it to the deviſor, and the deviſor had agreed to it; 

this had been as good as if wrote by his own appointment, and 

had paſſed lands ſo deviſed. See Cro. E. 100. pl. 3. Trin. 30 
liz. B. R. Naſh v. Edmonds. 

9. An aſſent after 2% a battery formerly done, or 1 a tort pu- 
niſbable by ſtatute, as an aſſent to a riot or a forcible entry after it 
be done, ſhall not make a man puniſhable. Cro. E. 824. pl. 25. 

Paſch. 43 Eliz. in Cafe of Biſhop v. Lady Montague. 

10. If A. and B. as ſervants to C. without C's precedent ap- 
pointment do ſeiſe the goods of D. and the ſaid C. approve of the 
ſeiſure, if A. and B. abuſe the goods, though without his conſent, 
yet C. ſhall be treſpaſſer ab initio. Lane. go. Hill, 8 Jac, in the 
Exchequer. Giblon's Cale, 

11. If A. is bound to pay money at Coventry, and a franger So if a 
unknown to him pays the money, and he agrees to it, by this he ranger in 
ſhall be diſcharged, Per Coke Ch. J. 3 Bulſt. 149. Mich. 13 = — 
Jac. in Caſe of Moorwood v. Dickens. | gagor, or his 
out his conſent or privity) tenders the mortgage m-ney, and the mortgagee accepts tit, this ls 8 


latisfaction; and the mortgagor, or his heir, agreeing thereto, may re enter into the land, But 
they may diſagree to it it they will. Co. Litt. 206. b. 209. a. 


12. The maſters receipt of monty for counterfeit jewels fold by his 
factor, joined with his precedent command to fell them, ſhall 
charge himſelf ; for an aſſent ſubſequent, without any command 
precedent, ſhall charge him as to his own act. Arg, Cro, J. 
470. Hill. 15 Jac, B. R. in Caſe of Southern v. How. Cites 
2 H. 7.1% 2 H. 4. 18. 

13. An agreement afterwards will not make an arreft good. 
Per Haughton J. Godb, 360. pl. 452. Trin. 21 Jac, B. R. in 
Caſe of Randal v. Harvey. 

14. A. came to M. in the abſence of her huſband, and promiſed 
her, The huſband declared that 2. aſſumed to him, and it was 
adjudged that by the agreement of the hiyoand afterwards made 
the aſſumpſit became good to the huſband. Arg. Godb. 36. 
pl. 453, Trin. 21 Jac. B. R. in Cale of Seignior v. Woolmore. 
Cites 27 H. 8, Jordan v. Tartam. 

15, When the ſervant promiſes for the maſter, that the maſter 
ſhall forbear to ſue, &c. and ſhall by ſuch a day deliver the bond 
to the defendant, &c. and defendant promiſes to pay the money 
at ſuch a day, and the maſter agrees to it upon notice, it is now 
the promiſe of the maſter, ab initio; for it is included in his [ 158 1 
authority, that he ſhould agree, compound, &c, and he hath 
power to make a promiſe, Godb. 361. in Caſe of Seignior v. 
Woolmore. | 

16. If one promiſe to a bailiff ex parte quer. that if he would per- sid. 133. 
mit the priſoner to ſtay all night at the houſe of him that made S. C. by 
the promiſe, he would ſee the priſoner forthcoming or pay the _—_— 
debt, the aſſent of the plaintiff afterwards is ſufficient to make French. 
the promiſe good; and his bringing the action proves the aſſent. 
Ley, 98. Paſch. 15 Car. 2. Benſon v. French. 17. In 


: 
\ 
: 
3 
c 
| 
$ 
y 


NY — —zẽ n — — IN 


W 


- * 4 Ag Lon 


- : 
tl 5 42 m1” bay ene 


f. os as 
— 


8 


b 
Sales og 


158 Ratthabitfo, 


Fo if one 17. In many caſ:s where one eners by cher of cntherity uithe 
is, do out any right, yet, if it be {or the good of him that has right, he 
fall be may make that colourable right or act good; as if one enter p37 
— 4 an infant, he may charge him as guardian, or bring diſſeiſin at his 
cr yn — pleaſure. Arg. 12 Mod. 363. Paſch. 12 W. 3. B. R. in Caſe 
owner, it of Pullen v. Purbeck. 
he pleaſc ; 
for it he, to whom a'wrong is done, will take it a3 no wrong. the wrong-doer ſhall not have 
power to hinder himſelf from being charged as one having lawful title and authority ; and his 
ovn acceptance was ſo binding. that though it were all evicted after, yet he had no remedy. 
22 Mod. 363. In Caſe ef Pullen v. Purbeck. 

& in an account for money recerved to plaintiff's uſe defendant ſhall not be admitted to ſay that 
he 1s a Wrong oc r: and there ſote ſuch an action will not lic againit bim. 12 Mod. 363, in Cale 
©. Pullen v. Purbeck. 


18. A precedent aſent of the plaintiff will excuſe an e/cape 
ſuffered by the ſheriff, but an affent ſubſequent will not; and 
therefore he has cither his remedy againſt the ſheriff, or may 
retake the party. 1 Salk. 271. Mich. 4 W. & M. B. R. Scott 
v. Peacock. | | 

19. Executers aſſent to a receipt by a ſtranger of money due to the 
teſtator; this is an appointment, and diſcharges the firſt debtor, 
and the executors bringing his action againit the ſtranger for 
money had and received to his uſe is an aflent, 6 Mod. 181. 
Trin. 3 Ann. B. R. Jenkins v. Plombe. | 


As to the effect of a /ub/equent aſſent, with regard to forcible 
marriages, ſee Marriage (H. a.) The Queen v. Swanton, & Al. 


» 
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For more of Ratihabitio in General, Sce Attions (Z) pl. 10. 
11. Treſpaſs, and other Proper Titles. 
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Rationabili Parte Bonorum. 


c 


(A) Good ; What is. And what Action- lie thereof, 


and when, 


| —— 1 CTION of rationabili parte bonorum ies by the commune 
| 122. (L) law, and is a common law throughout the realm for femes 
| and mfants againſt the executors of the father. Br. Rationabili 
Parte, pl. 6, cites F. N. B. & Lib. Intrationum, in the writ de 
| rationabili parte bonorum, and Fitzh. Derinue 52. 30 E. 25, 
[ 159 J 2. Detinue was brought by T. B. of certain goods, and /hewed 
that the uſage of Suſſex wes, that when the father died poſſeſſed of 
certain goods and chattles inteſtate, that his heir ſhall have hrs rea- 
ſonabie part of them; and that his father died inteftate, being 
MD poſſeſſed 


OY 


Vationabili Parte Bonorum. 


dfleſſed of certain goods and chattles, which came to the hands 
of the defendant, And it was argued, if it be a reaſonable cuſ- 
tom or not; Morris ſaid, ſuch cuſtom has been allowed in Eyre, 
&c. Br, Rationabili Parte, pl. 4. cites 39 E. 3. 9, 10. 

3. A feme brought a 4vrit of detinue of the maiety of the goods of 
ber baron for her reaſonable part by the cuſtom, and the defend- 
ant was compelled to anſwer to it. Br, Rationabil Parte, pl. 3. 
cites 21 H. 6. 1, 2. 


4. The younger ſon brought a writ de rationabili parte bono- p, N. B. 
rum againſt his father's executor, and counted of the cuſtom in the 122. L] in 


county of N. and fhewed all ſpecially, and the concluſion was, Hut 


be detained particular goods of the plaintiff, which appertained to Hin For that the 
as his part and portion: and upon mon detinet pleaded it was writ is noz 


found that the plaintiff was entitled to this action many years —_— 


before the ſtatute of 21 Jac. and that he had not brought his 
action within the time limited by the ſaid ſtatute. The queſtion 
was, whether a rationabili parte bonorum was within the flatute 
of 21 Fac. of limitations, and it was adjudged tor the plaintiff, 
that it was not. 1ſt, Becauſe this action is an original writ in 
the regiſter, and it is not mentioned in the faid act; and though 
the iflue is non detinut, yet 4e is us ation of detinue; for a writ 
of detinue lies not for money, unleſs it be in bags; but a ra- 
tionabili parte bonurum hes for money in pecuniis numeratis, as 
in the book of cntries, rationabili parte bonorum; and this 
action lies not before the debts be paid; and the reaſon is, that 
thereby it might be known for what it ſhould be brought, and 
this in many caſes requires longer time than the ſtatute gives, 
2dly. Statutes are not made to extend to thoſe caſes which ſel- 
dom or never happen, as this caſe is, but to thoſe that fre- 
quently happen; alſo this ſtatute tolls the common law, and 
fhall not be extended in equity. And upon all theſe reaſons 
the Court gave judgment for the plaintiff, Hutt, 109, 110, 
Trin. 6 Car. Shervin v. Cartwright. 

5. The cuſtom of London is good againſt a deed of truft to the 
wfe of a laſt will, Ch. R. 84. 10 Car, 1, Nott v. Smithies. 


(B) Count and Pleadings. 


1. EBT was brought by the baron and feme, upon the cuſtom of 

the county of Nerthampton, againſt the executors of the father 
of the feme to have her portion of the goods of her father, becauſe ſhe 
avas not advanced by her father; and the defendant ſaid, that jhe 
was married in the life of her father, and by her father, and the 
others e contra. Catley ſaid, you ought to ſay that the was mar- 
ried, and had a reaſonable advancement of the goods of her father ; 
upon which the executors ſaid, that ſhe was married by her 
father, and had a reaſonable advancement, Priſt; and after the 
iſſue was taken, whether ſhe was advanced by her father, or 


not? Br. Rationabili Parte, pl. 8. citcs 3 E. 3. & Fitzh. Dette 156. 
2. Detinue 


K 


c att, AS: 


Ratfonabiif Parte Bonoruim, 


In rationi= 2, Detinue was brought by a feme againſt the executors of her 
RE pane baron of the mnety of the gaeds of her baron, becauſe he kad nz children, 
againtt 3 on! counted upon the cuftom of the realm; and therefore it feems that 
executors it is a common law. Br. Rationabili Parte, pl. 7. cites 31 E. 3. 


Cat iby de- & Fitzh. Reſponder 6 & 15. 17 E. 3. 9 & 76. 30 E. 3. 25. 


manded 


„dg men, of Ibid, & M. 30 E. 3. 21. he counted upon the cuſtom of the 


160] realm alſo; and M. 30 H. 6. Ibid. p. gg. the feme counted upon 
the count ; the uſage, but did nt ſay of the realm nor of the ccun ry or county 3 but 
it ſeems that the maety is net by the common law, but the third part. 


for the C 
tom 15 theres a 
that if the Br. Ibid. 


6 ron dies 
without i/ſue, the ſeme ſhall have the moicty of the goodr ; and if he has iſſie, but a third part after the 
dest and funeral expences paid; and the feme plaintiff has demanded the moiety. and has not 


alledged, that the baron died rwithont iſue; and by favour of the juſtices it was amended, Per 
Darby, the plaintiff has as good title to have thoſe goods as to have land at common law, Then 
Cateſby demanded judgment ot the count, becaute the has clarmed by cuſtom, and has aot ſhewed that 
it continued. Br. Rationabili Parte, pl. 5. cites 7 E. 4. 20, 21. | 


By Magna 3- Rationabili parte by a daughter, and counted by cut ＋ 
Charta 18. fe vill of W. that ſons and daughters ſbould have a reaſonable part 
debt for he 5 3 — . 

king ſhall of the goods of the father; and the defendant ſaid, that be has the 
be levied of retegſon of 101, land per aum. by deſcent frim the ſame father, awhich 
the goods, ſhe may ſell to marry her, and fo fhe is ſufficiently advanced; judg=- 


&c. and the * + 
farplus io ment, &c. Thorp laid to the defendant, you have accepted an 


the execu- action which is againſt law; and per Mowbray, the lords in the 


loten ne Parliament do not grant that the action is maintainable, Br. 


wilt of the Rationabili Parte, pl. 2. cites 40 E. 3. 38. 

deceaicd, 

falvis tamen uxori & pueris ejus rationabilibus partibus ſuis; and fee alſo that the writ de ra- 
tionabil: parte bonorum is by the common law by theſc words ſalvis, &c.) And it was ſaid 
for law, Mich. 31 H. 8. that this has been often put in ure as common law, and never demurred 
to; and therefore it ſcems to be the common law. Ibid. pl. 6. Br. N. C. 387. Anno 
21 H. 8. pl. 164. cies 5. C. 


In rationa= 4, Rationabili parte bonorum again? three executors; the plain- 
binn pate tiff counted ſecunduum canfuetudinem comitatus de D. the one executor 
bonorum 4 . 5 L, 4 d / 
agzinſt three appeared and c ed the action, and the other two ma efau 73 
executors and the plaintiff recovered by the equity of the ſtatute, which wills, 
—_— that in action of debt the executor who tirſt comes ſhall anſwer; 
4:4 fai and fo ſee that he counted ſecundum conſuetudinem comitatus, 
and per QOuere, if it be not the common law of all England; and fee there- 
wo * fore the ſtatute of Magna Charta, cap. 18. Br. Rationabili 
Pears all Parte, pl, I, cites 28 H. 6. 4. 

anlvcer. and BE 

ſhall not ſtay for his companions ; for per Choke, where ne urgues executor, ne unques adminiſtered 
as exeiutor is no plea (as it is here), there he who firſt comes ſhall anſwer. Br. Rationabili Parte, 
pl. 5. cities 7 E. 4. 20, 21. 


2 Inſt. 33. F. It appears by the Regiſter, and many other books, that 

* there muſt be a cuſtom alledged in ſome county, &c. to enable the wife 
or children to the writ de rationabili parte bonorum; and ſo it 
has been reſolved in parliament. Co. Litt. 176. b. 


For more of Rationabili Parte Bonorum, See Cuſtoms of 
London, Wiftribution, and other Proper Titles. 
3 Receiver, 
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Veceiver. 


* 
— 


(A) Receivers. And of appointing Receivers by 
the Court of Chancery, and Cates relating to 
them. 


I. ECEIVER is an mdiferent perſan between the parties, After he has 
appointed by the Court to receive the rents, iſſues, or profits = 
of land or other thing in queſtion in this Court, pending the (wich is 0 
ſuit, where it does not ſeem reaſonable to the Court that either be done be- 
party ſhould do it; and he is to account for inch his receipt 2 
. > 5 maſter) the 
when the Court ſhall require him. And to itecure his doing ſo, 264 1 
he is commonly ordered to enter into a recegnizance with ſureties in Court upon 


ſuch a ſum as the Court directs. P. R. C. 299. motion, and 
affidavit of 


notice of the motion, and certificate from the Maſter, that he has accompted, &c. wail order &'c 
recug ni æuuce to be diſcharged. P. R. C. 298. 


2. Truſtees for an infant of ſeveral collierics of great value ap- 

pointed J. S. to manage the ſame during the minerity of the ceſiy que 
truſt, and allowed him a ſalary, ſometimes more, tometimes 
leſs as they ſaw occaſion, F. S. paſſed his accompts regularly 
every half year, and the fame were from time to time allowed 
by the truſtees; he ſhall not be obliged to accompt over again 
when the infant comes of age, Chan. Prec. 535. pl. 339, Trin. 
1720, Clavering's Caſc. 

3. A. is made receiver of the rents of an eſtate, out of which 
an annuity is payagle quarterly to B. who orders the money to be lodged: 
in F.$.'s hands from time to time, for her uſe; A. lalges money with 
J. S. before the day of payment, and at the day J. S. fails. Decreed 
per Lord Macclesfield, that this was no payment to B. A. having 
power over the money in the mean time till the time of payment, 
and therefore as between him and B. he muſt bear the loſs ; but 
as to the owner of the eſtate and A. he thought that A. (on 
making up his accompts with the owner, an infant, when he 
comes to age, ) would be allowed it the ſame as if he had been 
bringing up the money, and had been robbed of it, Ch. Prec. 
558. Lady Shaftſbury's Caſe. 

4. A. at the inſtance of all parties concerned was by the Court 
appointed receiver; after in the midſi of a vacation he commits augſte; 
all parties concerned ſerve him with a paper, diſcharging him from 
being receiver on that account; on a motion for attachment for 
turning him out, he being appointed receiver by the Court, the 
Chancellor ſaid, though the general propoſition may be 2 

that 
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Receiver. 


that an attachment is to go where a perſon appointed receiver by 

" the Court is turned out, yet it may be otherwiſe when attended 

| with theſe circumſtances; ſo denied the motion. Caſes in Equity 

" in Lord King's time 59. Mich. 12 Geo. 1726. Bell v. Spere- 

man. 

5. A, by will charged cepyhold lands in fee 2with payment of his debts, = 
The lands lay in England, but the teſtator's heir avas an infant 
ond lived in Scotland. On a bill by the creditors for payment the 
heir appears, but was in contempt for not anſwering: but as the 
proceſs after an attachment is for a meſſenger to bring up the 
body to anſwer, which in this caſe could not be, the defendant - 
being in Scotland and an infant; (whereas had he been of age, 
the plaintiff might proceed to a ſequeſtration of the land, and 
ſo have remedy) Ld. Ch. King ſaid, that the Court ought to lend 
its aſſiſtance to prevent a failure of juſtice; and for want of an 

_ anſwer would ſtop the rents in the tenants hands, and directed 
that an anſwer be put in by ſuch a time, or cauſe ſhewn why 
proceſs ſhould not iſſue againit the defendant as if of age, or 
why a receiver ſhould not be appointed of the premiſſes. 2 Wmns.'s 


Rep. 409. Paſch, 1727. Legg v. Turnbull. 


For more of Receiver in General, See Account, and other 
Proper Titles, 


L 162 J Keccital. 


(A) Mat is or Amounts to a Recital. How much 
| neceſſary, and the Effect thereof. 


1. FF a man makes a grant, and afterwards confirms the ſaid 
1 grant, reciting it, yet if the deed of grant is lg, the deed 
} of confirmation will not be ſufficient pleading, even though the 
; confirmation is of record, See Br. Faits, pl. 21. cites 12 U. 
4 23» 
hy Indenture between lord and tenant, reciting, that the 
tenant held of the lord by homage, fealty, and 10s. rent, the lord 
confirms his eſtate ſalvo antiquo dominico & ſervitio; and it was held 
that though it was indented, and both ſealed, yet becauſe it is 
a recital, and all the words of the lord only, therefore it ſhall 
not e/iop the tenant to plead hors de ſon fee. Br, Faits, pl. 4, 
1 cites 35 H. 6. 34. | . 
i: 3. Recital cannot make a firſt leaſe good, nuhich was not good be- 
1 fore, or in a better condition than it was before; becauſe = 


Recital, 


firſt leſſee is a ſtranger to the ſecond deed, and therefore cannot 
take advantage of it; and by the hetter opinion recital of a deed 
is not material. Dal. 13. pl. 23. Pafch. 7 E. 6 Anon. 

4. No one is bound in his declaration to recite more of a re- 
cord than induces his action, and mates for his purpoſe. Jenk. 
323 Pl. 34- | 

5. Recital of itſelf is nothing, but being conſidered and joined 
with the reſt of the deed is material; and fo a recital, that 
* evherens he i poſſefſed, Wc. amounts to an agreement or under- 
taking that he is poſſeſſed. Per Clench. Le. 122. Trin. 30 Eliz. 
B. R Severn v. Clark. 


* Lutw. 493 
to 496. Hu- 
ton v. Smith 


80 _— 
ception in 

a leaſe a- 
mounts to 


an agreement, Le. 117. pl. 158. Trin. 30 Eliz. B. R. Arg. in the Caſe of Page v. Paxlin. 


2 brownl. 213. Hill. 7 Jac. Arg. in the Cale of Proctor v. Johnson. Contra. 


—— Recital 


ſhall not make a covenznt, Arg. 2 Freem. 4 Trin. 1676. in the Cate of Sir Francis Hollis v. 


Sir Robert Carr. 


6. Bond vas conditioned 79 pay 100. being for a rent of certain 
lands; defendant al edged, that the obligee (the plaintiff) had 
entered on the land, and fo ſuſpended the rent, whereupon the 
plaintiff demurred, and adjudged for him; for this being but 
2 recital that it was for rent, it is not material; it ſeems the 
ſame though he had applied it by pleading to the leaſe, &c. Hob. 
132. pl. 170. Trin. 11 Jac. St. John v. Diggs, 

7. Teſtatum exiſtit is only recital. 2 Salk. 515, Paſch. 2 W. 
& M. B. R Woodward v. Clit, | 

8. A having a wife and 7 fons deviſed gol. a-picce to 6 of 
them, viz. A. B. D. E. F. G. omitting C. and dies, R marries 
the widow, but by articles before marriage reciting that A. 
father of the ſaid A. B. C. D. E. F. and G. had by his will be- 
qucathed culibet ipſorum predict. A. B. D. F. and G. (mit- 
ting C.) the ſum of gol.) covenants with 5, (a friend of the 
wife) to pay to the aforeſaid A. B. D. E. F. G. /eparales legationes 
vel ſummas 50 librar. R. paid A. B. D. E. F. and G. their ſe- 
veral 50/ but the breach was afligned in not paying C. gol. 
when he had expreſsly covenanted to pay the ſaid C, and the reit 
the ſaid feveral legacies or ſums of 50/7. fed non allocatur; for 
in the recital of the ſaid requeſt there is nothing mentioned to 
have been bequeathed to C. and though he covenanted to pay 
C. as well as the reſt, yet it is legationes vel /ummas prædictas, 
and there being no legacy to C. and that appearing by the re- 
cital of the will, the covenant {hall not oblige R. to pay him any 
thing. 2 Vent. 140. Hill. 1 & 2 W. & M. C. B. George v. 
Butcher. | 

9. It was inſiſted that if a patent recite a former grant, one 
muſt prove the grant to be ſurrendered ; but it was anſwered, 
that if they took advantage of the recual, they muſt admit all that was 
recited, as well the ſurrender as the grant; and of that opinion 
was the Court. 2 Vent. 171. Paſch. 2 W. & M. C. B. Earl of 
Mountague v. Lord Preſton. x 


For more of Recital in General, ſee Eſtoppel, Grant, 
and other proper 'Titles, 


Vol. XVIII. Mi Recog- 
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Kecognizance. 


— 


Fol. 393- (A) Ibo may take Recognizance ; a? what Place; 
4 and How to be made Perfect. 


Recogni- I. FF a mafer of the chancery takes a recognizance of J. S. yet 
ene 8 it is void, if it be not afterwards mrll-d in chancery. M. 
Chancery 8 Ja. B. between Auckerfield and Butterfield, Per Curiam.] 
arc com- 
monly acknowledged before a Mater. P. R. C. 300. Though the Court may permit the enrolling, 
a recognizance after the time elapſed, yet it is always done with caution not to prejudice any inter- 
rening purchaſor. Per Lord Chancellor, 2 Vern. 751. Hill 1-16. Bothomly v. Fairfax, —— 
Wrms.'s Rep. 334 to 349. S. C.—2 Vern, 234. Trin. 1691. Fothergill v. Kenrick, 

And whenever they are inrolled after the 6 months, the ſpecial order is to do it ac pro tunc. 
Arg. ſaid that this is the courſe of the petty bag. Wms.'s Rep. 349. in the caſe above. 


[2. S: if any juſtice of any of the courts at Weſtminſter takes a re- 
cognizance, if it be not afterwards iurolled in Court, it is void. 


Hobart's Reports, 273.] 
In the 3. Thejuftices of the courts at Weſtminſter may take a recog- 


"pt Wo nizance in any place in England, Hobart's Reports, between Hall 
4. recognte and N inkfield. 204.] 

Zarice was | | |; 

taken at Rippon in the county of York, the 28th of September, anno 4 H. 5. which is out of 
term, and leveral ſuch like records are in C. B as well out of term as in term, and out of 
court, in the time of H. 4 H. 5. H. 6. and almoſt all other kings; quod nota, and ſee the en- 
tries thereof, M. 4. H. 5. Ro. 119. & H. 13H. 13H.6. 320 & P. 27 H.6. Ro. 125. Br. 
Recognizance, pl. 20. ſays that Hill, 4 Mar. it appeared by (carching the records of C. B.— 
—S. C. cited Hob. 195. in the Caſe of HALL v. WixCxF1ELD, and that it was agreed that the 
ſeveral had ges may take recognizance out of term in any part of England, as it was reſolved 4ts 
Mariz upon view of precedents.— S. C. cited Vaugh. 103.—Arg. Vent. 360. cites S. C.— 
Brownl. 69. S. C. but not S. P. — Mo. 883. pl. 1241. Mich, 15 Jac. S. C. but uot S. P. 


Br. Recoz= 4. A judge or juſtice may take recognizance of the party, but 
mizance, t the * ſheriff cannot take any thing more than an obligation; per 


, cites 8 we * . 7 . 
3 Littleton, 7h2ugh it be upon ſupplicavit of the peace; but mou 
Juſtice or contra, the reaſon ſeems to be inaſmuch as the ſupplicavit to the 


Judge of : Juſtices of peace, and to the ſheriff, is as a ſpecial commiſſion to the 


record ma l —Y 
take recog- beriſt, and commiſſrners of record may take recognizance, as it is 


nizance. Br. ſaid elſewhere. Br. Judges, pl. 11. cites 9 E. 4. 31. 


Recogni- 
zance, pl. 8, cites 1 H. 7. 20.— Any judge of B. R. or C. B. might take a recognizance by the 


common law. Per Holt Ch. J. 2 Lord Raym. Rep. 1141. Paſch. 4 Anne in the Caſe of Fan- 
ſhaw v. Moriſon. — S. P. Per Holt. 11 Mod. 53. pl. 27. Paſch. 4 Ann. B. R. Anon. 
16 [ he ſheriff may take ſurety of the peace before him by recognizance, becauſe he is 
4 } aconſervator of the peace by the common law, and alſo his authority is by commiſſion 
of record, quod voet rex, &c, A. B. ſalutem; commiſſimus vobis cuſtodiam B. &c, And yet the 
pl-as which he holds in his county, which are not by writ of juſticies, are not of record ; quod 
nota, a d therefore guære of this opinion; but /eets and tourns are courts of record, and the like 
in the Old Net. Brev. in the writ of ſi recognoſcat, after the writ of audita querela, that the 
ſheriff may take recognizance in the county; and if he does not pay, and writ comes to the ſheriff 
of ſi recognoſcat, and the party upon this confeſſes the debt arrear ; the ſheriff ſhall diſtrain him 


for the ſame ſum, Br, Recoguizance, pl. 18. cites F. N. B. 81. 
Is 


Recognizance. 164 


In «ion brought Before the ſhersF in the county, if the defendant comes and acknowledges himſlf to 
ewe ſuck a ſum to the plaintiff, writ ſhall go to make execution ther-of, and {o a recognizaiice in 
the county, which is no court of record; qu -r- of this at this day; for it app ars there that hrs 
acknowledgment 21as upon plra before the ſheriff by writ, nd it ſeems to be by juſtices, and then the 
ſherifk rs juſtice by comm:ſ/zon ; tor juſtians is a commiſſion. Br. Recogmzance, pl. 16. cites F. 
N. B. 132.—F. N. B. 132. B, 133. (A) 


5. The parliament ſitting may take recognizance; and the caſe & of the 
was of the lords and not of the houſe of commons and therefore — f 
quzre of the houſe of Commons; it ſeems all one. Br. Recog- The 
nizance, pl. 8. cites 10 H. 7. 2. 

6. he king himſelf cannot take recognizance; for he cannot S P Br. 
be judge himſelf; but ought to have a judge under him to take NH —_— 
it, Br Recognizance, pl. 14. | 9 

7. None can take recognizance but juſtices of record or commiſſion, S. P. 2 
as juſtices of the 2 benches, juſtices of the peace, &c. for conſerva- Hawk Pl. 
tion of the peace, which is by the cuſtom of the realm, cannot take * 5 
5 5. 1. 26. 
ſurety of the peace by recognizance, but by obligation, And /o of 
conſtable, Br. Recognizance, pl. 24. 

8. Recognizance may be taken by comm:ſſien of the king, Br, But every 
Recognizance, pl. 17. cites F, N. B. fol. 266. o—_— been 


recognizance as it ſeems ; tor their power is expreſſed certainly in their commiſſion. Br Recog- 
nizance, pl 8. cites 1 H. 7. 20. But every one, who has commfi to ſit in juſtice for the commons 
wealth, as juſtices of peace, &c. may take recognizance. Ibid. Contra it feems of commiſſoners be- 
tween party and party to examine witneſ/es ; quæte if they are of oyer and ter miner. Ibid, 


9. A recognizance was made to Sir Nicholas Bacon the keeper of 
the great ſeal and 2 others, and the recognizance was taken before 
himſelf; the juſtices held, that it was void as to Sir Nicholas 
Bacon, but good as to the others. D. 220. b. pl. 14. Paſch. 

5 Eliz. 

10. In debt on a recognizance taken in London the plaintiff s. C. Le. 
declared, that the mayor there had uſed there to take recogni- 130. pl. 178. 
zances by cuſtom of all except infants and feme-coverts, and 
upon any day except Sundays, and certain other days ſpecially 
named, and that this recognizance was taken there before the 
mayor; it was objected, that this was an unreaſonable cuſtom ; | 
becauſe it does * not except perſons non ſanæ memoriz z and it 2 
was farther objected, that none can take recognizances but and ſays 
Juſtices of record, who have authority by patent, &c. as the they _— 
juſtices of the Benches and of the peace have by commiſſion z pf OY 
and that the mayor is not a judge of record, but by cuſtom z ſed able con- 
non allocatur ; for the cuſtom is good; and the cuſtoms of Lon- _—_— of 
don are confirmed by act of parliament. Another exception was phat 
taken, that this cuſtom extends as well to ſtrangers as citizens, S. C. 
for matters within the city ; and for this reaſon Gawdy held it 
was not good. Cro, E. 186. pl. 11. Trin. 32 Eliz. B.R. Cham- 
berlaine v. Thorpe. | 

11. It was argued, that a recognizance taken in the Court of 
Admiralty to ſtand to the order of the Court is void, and Ser- 


Jeant Harris ſaid, that it had been ſo adjudged z and Warburton 
O 2 ſaid, 
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—_ Recornnizance, 


ſaid, that it is not a court of record, Nov. 24, Record v. Core 
nelius Jobſon. 
S. F. Arg. 12, It muit be entered upon the rell; for till then it is not a 
a; e perfect record; but when it is entered, it is a recognizance 
of Perry v. from the acknowiedgment. Hob. 195, 196. pl. 248, Hall v. 
Bowes, Winkkficld. 
13. A recognizance cannot be taken by oa» 2f1cer out of court, 
without a ſpecial cim. Reſolved. Freem, Rep. 355. pl. 446. 
a Mich. 1673. Cane's Caſe. 
14. One juſtice F peace may take recognizance for the peace, 
alſo /r the god behaviour (by the commiſſion) and this he may 
L 165 ] take, either upon diſcretion, or upon complaint made to him, or 
upon a /upplicavit delivered to him, So one may bind by recog- 
nizance ſuch as do declare any thing againſt a feln, to appear at the 
aſ/izes or ſoſſrons, there to give evidence againſt the offender; and 
ſo in diverſe other caſes. And one may bind by recognizance 
ſuch as keep any common houtes or places for unlawful games 
that they keep the ſame no longer; and alto ſuch as play at un- 
lawful games contrary to the Statute of 33 H. 8. cap. 9. that 
they uſe the fame no more. 50 one may bind by recognizance 
to appear at the next ſeſſions, to anſwer their ſaid offences; and 
perſons convicted for taking or deſtroying any pheafants, par- 
tridges, fowl, or hare, that they offend not thereafter in any of 
the particulars any more. Dalt. Juit. cap. 166. 
15. One of the clerks of the inrellmente, or a deputy, is to attend 
the acknowledging, vacating, or cancelling all deeds and recog- 
nizances, P. R. C. 300. 5 
16. A coroner cannot take recognizance, Sec 2 Hawk. Pl. 


C. 33. cap. 8. 8. 5. 
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1 | | (B) Entered into. By whom, and How. 


I. AN leaſes, grants, recognizances, and deeds by ce/ly gu 
11 uſe fhall bind the fraſttes, becauſe it is warranted by the 


1 ſtatute; as if he make his will that his executors, or J. 8 and 
| W. B. thall ſell the land. And ſee 7 H. 7. 6. That a ſtatute 
14 merchant or recognizance, or elegit ſued againſt ceſty que uſe, 
it : {hall bind the feotfees, and ſhall be taken by the letter of the 
if ſtatute of R. 3. which wills that all feoffments, leaſes, grants, 


! releaſes, &c. by ceſty que uſe, ſhall be good; quod nota per 
. Keble & tot Cur, Brook ſays, quod miror ! for the ſtatute of 
19 H. 7. cap. 15. which provides execution to be made againſt 
the feoffees of ceſty que uſe of the land in uſe, to have execu- 
tion upon recognizance, ſtatute merchant, ſtatute ſtaple, &c. 
rehearſes that men were defrauded of their executions in this 
caſe before the ſaid ſtatute, Br. Recognizance, pl. 13. cites 
9H. 7. 26. ; | 
2. A recognizance may be acknowledged upon condition; but if 
it be acknowledged ſimply, and after they will have condition, this 
cannot 
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cannot be; but they may mote thereof defeazance by writing ; and 
this may ſerve as well as a condition would do; quod nota; and 
it is ſo in uſe, Br Recopnizance, pl, 11 cites 36 H 6. 6. 
3. Arecognizance may be payable af * drverſe days, and moy be 2Inſt. 398. 


727 , , - 2 4 p 17 > = 1 T 9 * 5. P. aud 
S. C. c + —- As if two acknowledge a recognizance of 1091. quilibet eorum in folido, that 1s 


jointly and ſeverally, the conuſce may fue ſeveral icire tacias's againſt the conuſors upon this ze- 
Copmzance, 2 Init. 303. 


4. A ſpecial recognizance may by expreſs words bind the lands 
of the conufor in one county only. 2 Init. 395. | 

5. An informat!911 filed ao, recoynzance entered into by the 
party is ill; but the Court cannot take it off the file. 12 Mod. 
154. Mich. g W. 3. B. R. King v. Lambert. 

6. In civil actions it is not neceſſary for defendant to join in a 
recognizance of bail, And in criminal it may be diſpenſed with 


by the Court. 1 Salk, 3. pl. 7. Trin. 1 Ann, B. R. Smith v. 


Villers. 

7. If a man upon a writ of error would enter into a recogni- 
rance in more than double the ſum, it would be good, Per Holt 
Ch. J. 2 Ld. Raym, Rep. 1141. Paich. 4 Ann, in Caſe of Fan- 
ſhaw v. Morriſon, 

8. Though by the ſtatute of 16 & 17 Car. 2. cap. 8. (for pre- [ 166 ] 
venting arreſts of judgment, and ſuperſeding exccutions) execiztors 
are not obliged to enter into recognizances #972 writs of error 
brought by them upon judgments chtained againſt them, yet a recogni- 
Zance entered into conditioned to proſecute the writ with effect, 
and pay, &c. was held good, and judgment accordingly in C. B. 
and the ſame was afterwards attirmed in B R. ] or per tot Cur, 
if a man will v/untarily enter inis ſuch a recogn:zance, it is good at 


common law. 2 Ld, Raym. Rep. 1459. Hill, 13 Geo B.R, 


Johnſon v. Laſerre. 


(C) Recognizance forfeited, though not accord- 
ing to the Letter of it, 


I, THE cognizor of a ſtatute was taken in execution, and yy, 39. 
brought an audita querela, ſuppoſing the ſtatute to be Barnes v. 
void by the ſtatute of uſury ; and he entered into a recognizance Worlic, S. 
with ſureties to appear in Michaelmas term, &c. t quod flaret © 
Juri in ea parte proſecutur” cum effeftu ; iſſue being joined upon 
this ſurmiſe, it was afterwards adjudged inſufficient to diſcharge 
him; and thereupon a ſcire facias was brought upon the recog- 
nizance; and the breach aſſigned was, that the cogniſor had 
not paid the condemnation-money, nor rendered himſelf to pri- 
ſon, & ſic non ſtetit juri. Upon demurrer it was objected, that 
the breach was not well aſſigned, becauſe the recognizance was 
only for appearance, et ad proſequendum cum ette&tu, and /ays 
nithing of rendering himſelf, or paying the condemnation-money. 
O Adjudged 
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166 Becoguizance. 


Adjudged that the recognizance being ad comparendum & 
ſtandum juri, it ſhall be taken according to the courſe of the 
Court, which is not only to appear, &c. but to pay the con- 
demnation- money, or render himſelf to priſon; and ſuch con- 
ſtruction ſhall be made of thoſe words ad fardiuwm: uri; for other- 
wiſe the plaintiff, who had execution, might be defeated of his 
debt; for to appear and to proſecute with effect is no more than 
to appear and proſecute without being nonſuit; and ſince the 
Statute of 11 H 6. cap. 10. made to remedy this miſchief, the 
practice has been to find ſureties in this manner, ad ſtandum 
Juri, which ic intended to ſatisfy the condemnation 3 and the breach 
was held well aſſigned. Co, J. 67. pl. 8. Patch. 3 Jac. B. R. 
Worlich v. Malley, | 
The party's 2. One was bound by Fleming Ch. J. 72 appear in B. R. Croke 
not af per. moved the Court to have his appearance reſpited, in regard that 
ans = _ he was arreſted in the interim at the ſuit of another, and impriſoned ; 
recogni- ſo that he could not appear. Williams ] faid, if a man be bound 
zance is by recognizance to appear in a court of record, if before the day 
3 of for- of his appearance he is arreſted at the ſuit of the king, and before 
cure . 1 27 . . 
thereof, let the day of his appearance he is impriſoned, this ſhall diſcharge 
the cauſc or his recognizance; but if he be arreſted at the ſuit of another, 
—_— and impriſoned, fo that he cannot keep his day, he by this hath 
be wiatit broken his recognizance; and this is the difference to be ob- 
will. 10 ſerved for good law. But the reſt of the Court ſeemed to in- 
* cline that in this caſe he ſhould be diſcharged, becauſe he was 
Ann B. R. arreſted and impriſoned before the day; ſo that it was not in 
in Caf- of his power to appear. Williams J. ſaid he might have entered 
a; 7 bail upon the ſecond arreſt and impriſonment, and ſo have en- 
 larged himſelf, and appeared; but the other judges contra, that 
by reaſon of his impriſonment he is to be diſcharged of his ap- 
| pearance, 1 Bulſt, 170. Trin. y Jac, Anon. | 
[ 167 J 3. The detendant entered into a recognizance to try an indict= 
ment removed. The recognizance is not forfeited, unleſs the 
proſecutor gives rules, 1 Salk. 370. pl. 4. Trin. 5 W. & M. B. R. 
The King, &c. v. Ball. 
S. P. the de- 4. So if one gives a recognizance 79 proſecute a writ of error 
e with ect, the defendant muſt give rules and nonſuit the plain- 
it zivea g : > 
rule below, tiff; or otherwiſe there is no forfeiture, 1 Salk. 370. in Caſe 
to _— of the King, &c. v. Ball, 


the recor 

in caſe it is not certified, and then nonſuit him for want of certifying it; or in caſe the record is 
certified, he does not forfeit his recognizance, unleſs you nonſuit him here above. 2 Ld. Ray in. 
Rep. 1140. Faſch. 4 Anne. B. R. in Cafe of Fanſhaw v. Morriſon, 


5. If a perſon enters into a recognizance 4% g to trial of an 
indictment, and by his own act procures a wrong venire faciat, 
by which the indictment is quaſhed; Holt ſaid this was a for- 
feiture of his recognizance, it being a 7rifling with the Court, and 
an ill practice in putting the proſecutor to a great charge, 11 
Mod. 4. pl. 20. Paſch. 1 Ann. B. R. Anon. 


(D) Diſcharged 


Vecognizance. 167 


(D) Diſcharged, Reſpited, or Compounded ;. In 
what Caſes. 


I, R ECOGNIZANCE may be diſcharged 20 jears after, and if = Ce 
the party comes and admits ſatisfaftion, the recogmzance ene 5. &. 

Hall be ſtruct out of the rolls, notwithſtanding the parties have not 

day in Court, as it is ſaid there; to which there was no anſwer ; 

the cauſe may be, becauſe recognizance may commence by aſſent 

of parties without proceſs, and by the ſame reaſon may be {truck 

out, and vacated without proceſs; and to ſee that it is admitted 

there, that recognizance may be /ruck out of the rells, Br. Re- 
cognizance, pl. 1. cites 50 E. 3. 18. 

2. One who ſets up ſtalls in his yard for bone- lace makers, So where 

and took ſo much per ſtall, was indicted as for iſing a market, and bf 
had entered into a recognizance to tryz but upon — 1 


guilty, and uon ſubmitting to the fine, the recognizance was diſ- indictment 


the defend- 


charged. 12 Mod. 23 FO Mich. IO W. Jo The King v. Moor. ant entered 


into a recognizance to try it at the next aſſiſes, which he could not do, by reaſon of the in- 
fition of ſome of the witneſſes ; this appearing to the Court upon afd:zit, a rule to ſtay the ettreate 
ing the recognizance was granted, upon payment of coſts, and entering into a rule to try ut at 
the next affiſes following; eſpecially ſince the proſecutor can get nothing by the eſtreat of the 
recognizance, but now he gets the coits. 8 Mod. 288. Trin. 10 Geo. 1. The King v. Smart. 


3. A, was bound by recognizance to appear, for printing a ſe- 
ditious libel concerning the Scots colony at Darien ; and it ap- 
pearing that an ind:Fent had been find againſt him at the Old 
Bailey, which he had traverſed, and was to anſwer there, his at- 
tendance was diſcharged here. 12 Mod. 348. Paſch. 12 W. 3, 
The King v. Bell. | 

4. J. S. and others of the city of Coventry were bound by 


recognizance, and appeared for 2 terms, and uo proſecution being 


had againſt them, it was moved to diſcharge the recognizance, 
or diſpenſe with their appearance. But the Court ſaid they 
could not do it, and all that they could do was to reſpite the 
recognizance, Farr. 97. Mich. 1 Ann, B. R. Anon. 

5. My lord D. ſtood bound by recognizance to appear here 
the firſt day of this term; and Sir Simon Harcourt excuſing his 
non- appearance by reaſon of ſickneſs, moved that his recogni- 
zance might be diſcharged, the attorney general having orders, L 168 
and being in court conſenting thereto. But Holt Ch. J. ſaid, not- 
withſtanding ſuch conſent, my Ld. D. not appearing in perſon, the 
Court could not diſcharge the recognizance, but ſaid, they could 
reſpite it till the next term, which was done accordingly. 11 Mod. 
200. pl. 1. Hill, 7 Ann. B. R. The Queen v. Lord Drum- 


mond 


6. R. entered into a recognizance with ſureties to appear the 
firſt day of term, ad reſpondendum, &c. (and in the mean time to 


his good behaviour) and not to depart without licence of the _ 
| * 
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168 Vecogutzance. 


An een on is Preffr red againſt R. by che attorney e ard, 
for ſome defect in the pleading \ entered n nolle 2 ů0 equi, and then 
exiibited ancther. The Court was of opinion that the recagni— 
zauce extended to all crimes whatſoever, that. he ſhould be charged 
with, and that if it ſhould have relation to any articular crime 
only, it mutc be mentioned in the recognizance, Whicn in this 
caſe is only ad reſpondendum, generally; that the meonvenience 
is not ſo great as is pretended, the bail in this cafe being bound 
in a ſum certain, and not to ſtand in the place of the principal, 
as in civil caſes; and that the nolle proſequi is n-:ther a bar nor 
diſcharge, 10 Mod. 152, Patch. 12 Anne. B. K. The Queen 
v. Ridpath. 

7. If a recognizance is reated into the Fxchequer, becauſe not 
punctual:y complied with, yet, it the party appears. and takes His 
trial next Non, he may compound for a very tmail matter in the 
Court of Exchequer z becauſe the effect, though not the exact 
form of the recognizance, is complied with; judges of oyer and 
terminer are the proper judges whether recognizances ought to 
be eſtreated or ſpared; and it is for the advantage of publick 
juſtice that they ſhould have ſuch power, if upon the circum- 
ſtances of the caſe they fee fit. 10 Mod. 278. Hill. 1 Geo, 1. 
The ing v. Tomb. | 


(E) What IWrit or Aion lies upon it; and 
where Proceedings and Pleagdings. 
A releaſe of I COIRE fe facias upin a rec 8 of debt in Chancery, the de- 


2 recog fern ant pleaded a releaſe of all actions real and verional, 
_—_— "Y and a good plea; and the plaintiF denied the derd, and iſſue was 


nie enzn;e joined thereupon, and thereiore the record and all the iſſue and 


tionem ſcire proceſs was ſent into H. R to try, and there they were at the niſi 
arg prius, and of the day the plaintiff 204 W and after brought 
naught; for anctoer dae xe ias in the ſame Bench, and well, quod nota; for there 


n might be is the record; but contra if the tenor of the record only had 
dees frank and not the record itſelf. Br. Scire Facias, pl. 128. 
action cites 24 E. 3 T Zo 

brought, 


and he plea truc, end then the releaſe is void. 10 Mod. 87. Paſch. 11 Ann. B. R. Rogers v. 
Wood, — Cites 3 Co. Rep. 70. Hoe's Caſe. 1 Inſt. 2 265. Goldſb. 160. Moore. 469. 


Br. Confe's 2. A man may avoid recognizance by ſaying that there 1s another 

1 perſon of the fame name, Brook ſays, quierc, if a fine may be 

2 avoid: 41 in 2 ame manner. Br. Recognizance, pl. 6. cites 
21 H. 7 . | 

S. C. 2 Le. 3. Queſtion was, whether a ca. a. would lie upon a recogni- 

ws. © hoo zance taken in Chancery, a ſcire facias being returned upon it. 


83. Man- All the barons were of opinion that the proceſs was well award- 
wood Ch. able, and maintainable by the common law; for it being a debt 


1 on record, there is no reaſon but his body ſhould be liable to ex- 


rule, that ecution upon it, as upon a common obligation; and this capias 
is 


Recog ! tance. 
Is not by the Statute of W. 2. cap. 45. or 25 E. 3. but by the 


courſe of the common law, and the courie of Chancery; and 
precedents are ulually there after ſcire facias, and their * courſes 
are to be maintained as of other courts. Cro. E. 164. Mich. 
31 and 32 Eliz. in the Exchequer. Ognel v. Palton, 


169 


where there 
is no capias 
ad reſpon- 
dendum, 
there is no 
ca. ſa. But 
then that 


ought to be intende in caſes where there is 2n original, and meſne proceſs pefore judgment; 


and that it is a good rule that it is a debt upon record, and theretore a capias hes. 
p! 428. S C. — 8. C. cited Arg. Godb. 403. as Ognell's Cale. 


Mo. 274. 


la the Common Pleas, 


upon @ recozmzanc- entered into there, a fer fucias, or elegit may go. but nv ca lies; but 


Patch. 4 Aun. B R. Anon. 


4. A recognizance is ſuable in the courts at law, either by 
action to be brought on it, or m re properly by an original in 
C. B but if it be entered into purſuant to an order of Chancery, 
it muſt be ſued only by a fcrre fucius in Canc, Per North K. 
Vern. 313. Paſch. 1 Jac. 2 Grant v. Stone. 

5. Debt brought on recognizance cognovit ſe deberi was held to 
be well. 12 Mod, 600. Mich 13 W. 3. B R. Beech v. Trevors, 

6. In debt in B. R. the plaintiff declared of a recognizance 
taken in the Court of C. B. coram Georgio Treby mil, & and the 
defendant pleaded nul tiel record, and the record produced was 
talen befere juſtice Newvil in his chamber in London, and by him 
brought and delivered int; Court, Adjudged that the plaintiff had 
failed of his record; tor in pleading the record muſt be deſ- 
cribed as entered on the roll, which in this caſe was before 
juſtice Nevil in his chambers. In B R. they enter all recogni- 
zances as taken in Court, but C. B. enter them ſpecially; fo 
that their recognizances bind from the caption, but thoſe of B. 
R. from the time of entry, and upon thoſe in C. B. a ſcire facizs 
may be brought either in London or Middleſex, but on thoſe in 
B. R. in the county of Middleſex only; therefore theſe differ in 
ſubſtance, And as to the uſage of declaring this way which was 


inſiſted on, the Ch. J. ſaid it was againſt law, 2 Salk, 659. C 


Mich, 2 Ann. B. R. Chetley v. Wood. 


ot / ertoiſe in this Court a capias lies; for here the bail is body tor body. 11 Mod. 45. pl. 7. 


6 Mod. 42. 
K C 
S. C. 2 Selk. 
564. pl. 4. 
by name of 
Shuttle v. 
Wood, — 
S. C. 2 Lord 
Ravm. 
Rep. 966. 
by name of 
Shettle v. 
Wood. 
Irin. 2 Ann. 
Aud it being 
urged at 
another day 
that the pre- 
cedents in 
B. are 
all as this 
count 15, 


Holt Ch. ]. anſwered, that if they proceed hand over head, that is nothing to us; and that they 
ſhall not ſet up a preſcription againſt law, upon pretence of their uſage, And Powell J. 


agreed. 


If a recognizence appears to be taken at a judge's chambers in Fleet-ſtreet, &c it makes it local. 
Per Powell J. Quod fuit conceflum. And the Court ſeemed to agree that it is a record where it 
is taken, and ſo local. 11 Mod. 224. Paſch. 8 Ann. B. R. in Cate of Buſton v. Ridley. 


(F) Execution. In what Caſes, and How. 


I. FOXECUTION upon a recognizance ſhall be ſued by elegit. 
Br. Recogizance, pl. 7. cites *38 Aſſ. 5. 


Upon 2 re- 
cognizance 
the creditor 


| Recognizance, pl. 4, cites 24 E. g- 37.— Br. Entry Cong. pl. 77. cites S. C. 


prayed elegit of the land that the conuſor had the day of the conuſance, or ever after, and it was not 
denied but that he ſhould have it. But it is ſaid elſewhere, that if the ſher:F return that the conuſor 
had nothing the day of the recognizance acknowledged, but purchaſed after, then he ſhall have it, as is 
prayed above, but not befar- ſuch return; and with him agrees the ancient tenures, tit, Tenant 
by Elegit ; but at this day it is uſual to have of the one and the other at firſt, as I take it. Br. 


2. In 


„„ 
+ : 


169 Recogntzance.. 


Br. Recog- 2. In ſcire faciat upon a recognizance the defendant wor returned 
— dead; whereupon there was another garniſbment againſt the ter- 
: tenants, who were returned warned, and they did nat come, upon 
which plaintiff had elegit. Brooke ſays, and fo ſee execution 

againſt them upon the firſt garniſhment; and fo is the law. 

Contra it ſeems upon a mhil returned. Er, Scire Facias, pl. 86, 


cites 38 E. 3. 13. | 


[ 70 (G) Equity. 


1. THE defendant acknowledged a recognizance, which was 
taten away privately; the plaintitF had relief, either that 
the ſaid plaintiff ſhall have his money, or elſe the recognizance 
to be inrolled. Toth. 267, cites 22 Eliz. Charnock v. Char- 

nock. 22 Eliz. li. A. 
Fe recegni- 2. A recognizance without condition, in 20 years inrolled, 
"gs _ G Lust inrelled-in 20 years] yet upon affidavit, (that be who acknowledged 
after fo it was living) the Court ordered that it ſhould be inrolled. 
months Toth. 263. cites about 40 Eliz, fo, 195. inter roll & roll, & Long 


_— er & Owen, eodem termino, fo. 205, li. a. 11 & 12 Eliz. 


Court fee fit to grant it upon motion in open Court. P. R. C. 302. 


For more of Recognizance in General, ſee Bail, Statute, 
and other Proper Titles. | 


cents of * Record. 


every court 

are the mot 

effectual — ————— ——  —  — — — _ — — — 

proofs of the 

aw 

tins (A) Records. Defeating Records. [Or Can- 
k Court. celling them for Covin or Deceit. 

on fre. g them for C Deceit.] 

24 & 10 Liu. ſr, IJFa man brings aſſiſe againſt another, and the ſenant to the 

Caſe of intent to abate this writ cauſes a writ of a higher nature to 


_ 4 brought in the name of the plaintiff, and makes anſwer for him as 
his attorney, upon ſewing this deceit to the Court the record ſhall 
be cancelled, 17 E. 3. 12. b. 51. b. 

2. If a man ſues another by aurit of debt to the exigent, upon which 
be is outlawed, and a man raſes the original and the three capias's 
end the exigent, and makes part in London and the reft in Middleſex, 
and writes in them M. B. for F. B. this is adjudged felony by the 
ſtatute of 8 H. 6. 12. which is, that if a record in any of the banks, 
er in the exchequer, be flolen, carried away, or avoided, by which 


judgment ſhall be reverſed, that this ſhall be inquired by clerks 7 thoſe 
aurts 
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Corrts and others, and ſhall be judged by the juſtices of thoſe Courts, 
and ſhall be ordered as felony; and this raſure avoids all the record, 
ſo that it eannot be redreſſed by error; and it is a greater offence 
than if part only had been avoided, and all who afſent to it are 
felons; but becauſe part was made in London, and part in Mid- 
dleſex, and London cannot be joined with any, and alſo ſpecial com- 
miſſions ſhall be in London for felony there, which cannot be by this 
ſtatute becauſe it gives the trial by the clerks of thoſe Courts and 
others, and the judgment to be by the juſtices of thoſe Courts 
and not commiſtioners in London; therefore the offenders were 
not arraigned of felony, but were puniſhed for mi-priſon; for in felony 
there is miſpriſon; quod nota. Br, Corone, pl, 173. cites 2 R. 
9. 10. 

5 4 At the iſſue venire facias iſſued, and the ſheriff returned nul [ 171 
reve, upon which it 4vas entered of record that the ſheriff non Br. Venire 
miſit breve, and after Here id an alias wen fac. and jury returned _ 
and paſſed for the plaintiff, and after the firſt ven. fac. was found | 
upon the file; and by advice of all the juſtices it was ouſted as ty 
ſuſpicious, and the plaintiff recovered. Br. Record, pl. 2. cites 5 
26H 6. 16 

4. He that is to defeat a record, muſt always commence his 
ſuit againſi him that is privy to the record; but when he has 
reverſed it againſt him, he ought to have always a /cire factas 
againſt him that is tertenant ; for it may be he hath ſome mat- 
ter to bar him of execution; and otherwiſe he ſhall not be 
bound, unleſs he be made privy by a ſcire facias, or that 2 nihili 
be returned. Cro. E. 471. (bis) pl. 33. Mich. 37 et 38 El. B. R. 
Cary v. Dancy. | 


(B) Good. What is, and when, and what ſhall be 
ſaid a Record, 


1. RECORD it a memorial or remembrance in rolls of parch- 

ment, of the proceeding and acts of a court of juſtice, 
which hath power to hold a plea according to the courſe of the 
common law, of real or mixed actions or of actions quare vi et 
armis, or of perſonal actions, whereof the debt or damage 
amounts to 408. or above, which we call courts of record, and 
are created by parliaments, letters patents, or preſcription, Co, 
Litt. 260. a. 

2. In aſſiſe the tenant pleaded in bar, the plaintiff made title by 
recovery in writ of dower, and the defendant ſaid that ne unques ac- 
couple in lawful matrimony, and the others econtra z and it was 
certified by the biſhop that ſhe was accoupled, &c, and the ie re- 
mained qwithout day, and after was re-attached, and after B. R. 
came into the ſame county, ſo that all aſſizes were adjourned there, 
and the plaintiff ſhewed the record ſub pede ſigili, and pleaded this plea, 
and prayed the afjiſe. Et per tot, Cur. When it comes before 
them ſub pede ſigilli, this is a good record, though it was taken 
before other juſtices, and they ſhall proceedu pon it, Br. Re- 
cord, pl. 42. cites 28 Ail. 52, | 3. Rolls 
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171 | Record. 


3. Rg. li of the commiſſary are not records. Br. Viſne, pl. 17. 
cites 44 E. 3. $822. 


, of 4. Plea in th be Spiritual Ceurt in Þreinch ition, if it be of tithes or 
Oorce in 


Spiritual of the | lay chattle, is tried per patriam; and ſo note that their 


Court, and Pleas are not of record. Br. Record, pl. 2. cites 44 E. 3. 32. 
fo in other 


matters, are not judgments or matters of record. Went. Off. Exec. 48. 


[| Were the Bib certifies th at F. S. is u baſtard, this is no 
record. Br. Record, Pl. 26. cites the printed abridgments of 
aſſiſe, fol. 73. 

6. A'verdi cannot make a record. Br. Repleader, pl. 61. 
Cites 11 II 4 4. 52. 


Br. Frror, 7. It a 77 {Es be aw arded and mark a the ſors 40 7 and 1 
NS = tered in the r 711 or falle Latin, &c. the juſtices may amend it the 


& C. ang fame term; but contra in another term, for then the roll is the 


Curney Ch. record; note the diveriity. Br. Record, pl. 20. cites 7 H. 6. 
J. bid, that _ | | 
" I * 


the ſame 
term that judgment is given, the record is in the care of the juſtices, and not in the roll; for the 
roll the ſame term 15 not the record, but the remembrance of the juſtices.— Br. Am: cudment, 


pi. 32. cites 7 II. 6. 29. S. C. 


f 172 J 8. A fine is a record, though it be not engreſſed, and mall be 
executed, and a quid juris clamat lies upon itz per Newton, 
quod non negatur. Br. Record, pl. 78 cites 22 H. 6. 13. 


Br. Tefta- 9. A teſtament is nit matter of record at the common law, 
ment, Dis 4+ 


ESC ntavith b/tanding the probation ; for a man may de ny the making the 
. P. Br. parties executors, and ſhall try it per patriam. Br. Record, pl. 
Admini- 28. cites 22 H. 6. . 


ftrator, pl. 


11. cites 44 E. 3 16. Br. Ordinary, pl. 4. cites S. C. — Br. Record, pl. 12. cites S. Co 
S. P. Went. Oſt. Exec. 48. 


10. An exigent is a record, though it be nat entered in the roll; 
quod nota, Br, Exigent, pl. 32. cites 38 H. 6. f. 


Br. Mein- 11. It a man finds mainprize, which is ⁊critten in a bill, but is 


on * nit entered in the roll in this term, yet it may be entered after in this 


term or in another term; quod nota, as it happened in the caſe of 
DamPAGE, and fo the bill is a goad record; and the juſtices of 
C. B. accordingly. Br. Record, pl. 58. cites 8 E. 4, 5. 


It was ſaid 12. A man cannot vouch a record of recovery of debt, or ſuch like 
* 1 g #1 a baſe court, for it is nit a record, but a roll, ſcil. Loquela, Br. 
that ofa Failer de Record, pl. 8.cites 9 E. 4. 42. 

record in 

C. B. he might have vouched it there, and had day to bring it in; but contra in court baron, for 
there it is @ recovery but no record; for it is no court of record. Br. Record, pl. 66. 

Where recovery in a baſe court is removed into Bank by writ of falſe judgment, yet this is not of 
record to have execution. Br. Record, pl. 40. cites 39 II. 6. 3. But if the judge's affirm the 
nudg ment or reverſe it, then this is of record when they have meddled with it; and then lies execu- 
tion upon it, or writ of error; and fo fee a good manner to make a judgment of a baſe Court to 
be metter of record, Nota bene. Ibid, 


13. Aflatute is a record, but an obligation is only matter in 
fact. Br. Conſcience, pl, 23. cites 22 E. 4. 6. 
14. After 
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14. After the original the roll is the record, and not the eurit ; Writ of error 
and therefore variance between the diſtringas and the roll can- |; rene 
not be amended, Br. Record, pl. 77. cites 2 R. 3. 11. he 
| is no part of 
it, that remains with the cuitos brevium, but the record with the prothonotary, Jenk. 164. 
pl. 13. cites 5. C. | 


15. Where an ads , parliament or other record is reverſed by 
error or otherwiſe, and after this ig v2uched for a record, there 
the juſtices will certify that there is no ſuch record; for when it 
is reverſed, it is no record. Br. Record, pl. 50. cites 4 H. 7. 
22. at the end of the caſe. 

16. The al in ancient demeſne is m9 record, and therefore the 
writ to remove it ſhalt be loquelam et proceſs, and not recor- 
dum 39 H. 6. by all the juſtices; and yet the form of the Re- 
giſter in this caſe is recordum illud habeas, &c. Br. Record, 
pl. 70. cites F. N. B. 71. 

17. If the ſeal of the ting is put to any patent or writing made 
in the name of the king without warrant, this is matter of re- 
cord immediately, and thall bind the king, Pl. C. 76. a. Trin. 
6 E. 6. in the Caſe of Winibiſh v. Ld. Willoughby. 

18. No bill, anſwer, or other pleading ſhall be ſaid of record, 
or of any effect in Court i it be f/ed with ſuch of the 6 clerks 
with whom it ought to remain. F. R. C. 302. 

19 The eftreat in the Exchequer is not a record, but only 
minutes to make a proceſs upon it for the king. Per Cur. Ld, 
Raym, Rep. 243. Trin. 9 W. 3. Moor v. Riidell. 

20, A recognizance is a record upon the taking it before the 
inrollment. Per Powel J. And he ſaid, that the inrollment was 
by a ſtatute in Queen Elizabeth's time. And the Court ſeemed 
to agree, that it is a record where it is taken, and ſo local. 
Adjornatur, II Mod. 223, 224. Paſch. 8 Annz. B. R. Buicon 
v. Ridley, | | | 

21. An agreement was on marriage to become a freeman of Lon- 
don, and that agreement being entered among the other proceedings 
and orders of the Court of Alderman, (which being a Court of Re- 
cord) is become a matter of record, as much as a fine would be 
if levied there; for it is the concord between the parties. Per 
Lord Ch Macclesfield, Wms's Rep, 715. Trin. 1721. Frede- 
rick v, Frederick, 


C 


(C) Falhjfied or Avoided; By whom. In what see ash 


Recove - 
Caſes. And how. 3 


1. A FINE by colluſion, as where there are 2 of the ſame name, A ne le- 
and the one levies a fine of the land of the other, in this vied, or 


caſe the other ſhall avoid it by plea, Br. Fines, pl. 115. cites 27 2 
Aſl. 53. & T. 33 H. 8. N 
Ot an utu- 


rious contract may be avoided by an averment of the corrupt agreement, as well as any common 
ſpecialty, or parol contract. Hawk. Pl. C. 248. cap. 82. f. 20, | 
| 2. Record 
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173 | \  Becotd, 


2. Record of outlawury of divers perſons was certified in the Ex. ; 
chequer, among whom one was certified cutlanve, and was not _ 
outlawed, and that his goods forfeited were in the hands of 7. N. and 
upon proceſs made againſt him he came, and aid that he was not i 
outlawed, and parcel of the record came by writ of the chancery out of » ; 
B R. into the Exchequer, and Green juſtice of B. R. came into the 0 
Exchequer, and ſaid he ⁊cas not outlawed, but thut it acas miſpri on | 
ef the clerk ; Skipwith ſaid, Though all the juſtices would record | 
the contrary, they ſhall not be credited, when we have recorded < 
that he is outlawed 3 quzre what remedy is for the party; it | 
ſeems it is by writ of error, inaſmuch as there is no original : 
againſt him, but only record of outlawry without original, Br, | t 
Record, pl. 45. cites 38 Aff. 21. f 

3. Capias pluries returned upon the plaintiff auat nonſuited, and - 
the ſame term an exigent iſſued upon the ſame original in another roll, 


the defendant prayed remedy, and it is ſaid that the nonſuit ſhall have | 7 
regard to the day of the writ returned, & curia conceſſit, and the | 2 
ſame day the exigent ſhall be ſaid to iſſue. And per Thirn. and t 
Hank. this matter 7s net ſufficient to avoid a record, and Mark- = 

ham ſaid, that all may be well redreſſed in this place, for erro- Fa 
nice emanavit, et ſic pendet; and ſo it ſeems to be error, and | v 
not void, and a ſuperſedeas ſhall ſerve as it ſeems. Br. Error, P 


pl. 33. cites 2 H. 4. 23, 24. 
A man may 4. In a court of record, where the record makes mention of 


* 1.12.) one manner of judgment, it ſhall not be aſſigned for error that the 
the Court Court gave another judgment, Br. Error, pl. 78. cites 21 H. 6. 43. 

gate one | 1 
judgment, they ought to have given another judsment. Br. Error, pl. 148. cites 7 H. 7. 4. — But 
a man cannot ſay that they did not grve ſuch judgment contrary to the words of the record. Br. Ibid. 


Ver ſay thet the judg ment entered in the roll was not given by the juſt:c+5, but entered in the c 
roll by the clerk, or that the jury was not ſworn as the record ſuppoſes. Br. Ibid. Nor that the 
Jurors gave other verdict than is entered in the roll, Br, Ibid. Nor where the voll is that the jury d. 
gave terdict for the plaintiff, he ſhall not ſay that they gave verdid for the d:fendavt, for a man ſhall & 
not be received to falfify the record. Br. Ib1d, — So where it is recorded that capias was awarded, 
the party ſhall not aſſign for error thit no capias was awarded, or ſay that diſtreſs was awarded, 
for he ſhall not falſify the record. Br. Error, pl. 78 cites 21 H. 6. 43. And if the eri 
returns ſummoned, the party ſhall not be received to ſay that he was not ſummoned, for he cannot r 
contradict the return of the ſheriff directly. Per Fairfax. Br. Error, pl. 148. cites 7 H. 7. 4.— u 
And he ſhall not fay that he was not attach:d, Br. Ibid. But may ſay that which nds with | 
the return, as to lay that he was — according to the law of the land, or not attached by 15 b 
days. Br. Ibid. — Or he may aſſign error in a thing apparent, or matter in fact out of the record: 1. 
but ſhall not falſify the record, as it is ſaid elſewhere, and note a diverſity. Br. Error, pl. 38. _ ci 
cites 21 H. 6. 43- 
| Ardwherea pg. If execution be ſued upon an erroneous record, or if ſuch ſl 
e and record is pleaded, the party has no remedy to avoid it but by Þ 
174 J error; for it is a gend record till it be reverſed; quod nota. Br, 
diverſe de- Record, pl. 4. cites 34 H. 6. 2, | 
faults were 15 _ : 
aſſigned in the record, non allocatur ; for it is good, till it be reverſed by error or otherwiſe. 
Br. Record, pl. 4. cites, 33 H. 6. 
1. 


Br. Deceit, 6. A man may confeſr and avoid matter of record; for in deceit 
Pl. H. 6 tt the tenant ſaid that thoſe who appeared as ſummoners and vejours upon 
ca e. eheir examination denied the ſummons and taking into the hands of 


3 the 


Te. 


|; 
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the king by the grand cape, and were not the ſame perſons, but 
others of the ſame name, Br, Record, pl. 10. cites 35 H. 6. 43. 
7. Error was brought upon rediſſeiſin, and it was alledged for 
error, that the ſheriff had returned that he, with the guardians of the 
peace and the coroners, took the inqueſt at the place where the tenements 
are, whereas the ſheriff came not to the tenements ; per Mordant, it 
is error; for the ſheriff is judge and officer here, and that which 
hc does as judge cannot be contradicted againſt the record, 
otherwiſe of that which he does as officer; now he comes to the | 
land as officer, aud therefore this may be aſſigned for error; | 
and as to making proceſs he is an officer; but the Court to 
the contrary, and that the ſheriff does this as judge, and there- 
fore it ſhall not be contradicted, Br. Error, pl. 148. cites | 
H. 7. 4- | | 
f 8. \here a bill of indictment of felony was found ignoramus, a ja 
judge of record procured it to be raſed, and to be indonſed, billa 1 
vera; this offence is not puniſhable by the law; for that would = 
tend to falſify and avoid a record, Jenk. 162. pl. 7. 3 
9. Though the party cannot falſify a record in error, yet in a Mi. 
collateral action, as in treſpaſs, or falſe impriſonment, he may, 
where he is taken in execution upon ſuch judgment. Sid. 94, 
pl. 20. Mich, 14 Car. 2. B. R. Mullens v. Weldy, 
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D) Produced by whom; How, and when. 


1. N aſſiſe it was ſaid, that he who has nothing in the land ſhall So of other 48 
not plead outlawwry, without ſhewing it immediately. Br. Re- — 9 nj 118 

cord, pl. 41, cites 9 All, 10. For if he i 
fails at the | 

But contra of the outlawry before, Shard. 29 E. 3 


day he cannot loſe any land. Ibid, 
Kerefore quæte. 


2. It ſeem that where a record is pleaded, and the other pleads no 4 
record, it ſuffices to ſhew the record immediately, exemplified _ 7 
under the ſeal, &c. and he ſhall not be put to another day to li. 
bring in the record by certiorari and mittimus, when he has the 4 
record there exemplified ready; quod nota, Br, Record, pl. 43. 4s 
cites 29 Aſſ. 1. | 9 

3. Fa man pleads matter of record, and concludet in Bar, he 
ſhall have day to bring in the record; but if he concludes to the 
writ, he ſhall ſhew it immediately, Per Frowicke Ch. J. Br. | 
Record, pl. 36. cites 21 H. 7. 9. | | 4 


(E) Certified by whom; And how. ( 195 J 


t: WY HEN a juſtice is diſcharged, or his authority ceaſes, he Br. Garrang 
cannot certify a warrant in his hands without certifying it * 
by writ, and fo if be be made juſtice again, becauſe his power was 5. C. 


once 


— * 5 
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Br. Corone. 


pl. 151. 
cites S. C. 


But in debt 
upon a con- 
tract the 
det endan:, 
ter an im- 


Uccord. 


once ceaſed; and / it ſeems other records in his hands. Br. 
Seca, 64. cites 8 H. 4, 5. 

* d:wer the tenant Said that the land is ſeiſed int the hands 
of de Hug: this is no plea, 2w!thout ſoen ing record of it, upon 


which a baron of the Exche quer brought in record of it, where 
upon "hey ſurceaſed; and yet it was certified without æurit, and 


with:ut day in Court. Dr. Record, pl. 71. cites 11 H. 4. 79. 

3. Record of court bar ſhall be rei «dl by all the ſuitors, and 
not by part of them only; quod nota bene in falſe judgment. 
Br. Record, pl. 66. (bis) cites 22 H. 4, 23. 

As If cervitiwed iſſues 1% juſtices of Peace ts fond the i indid ment F. 
N. and in the ſame indietment 20 others are indicted, yet this is a 
good certificate of the record, and the juſtices of the peace dall 
not mention any thing of the hers ; in ther certific ate. Per Markham 
Ch, J. Br. Record, pl. 57 cites 6 E. 4, 5. 

5. Tuffices of the peace Tall net bring 5A B. R. ony tired bat 
that which is executcry, and no acquittance of felony which is 
executed; but this ſhall come in by ⁊urit by cert:ficate theresff Br. 
Record, p! 59. cites 8 L 4. 18. 

6. If a 2 75 is taten before the one juſtice of ße, the clerk of the 
4% ſe nat expecting the coming &f the. athe, * juflice ot alliſe, yet the other 
ji uſtice by certizrari may certify the ſame record. Br. Record, pl. 
81. cites 11 Hf. 7. 5, 

7. In debt upon recovery of damages in afſiſe the d:fendant plead:d 
nul tiel record, upon which the Plaintiff ca! , d it to came into bank 
by certiorari ts be exemplified under the great ſea: ' of England, and ſunt 
into C. B. and ſo well. Br. Record, pl. 82. cites 13 H. 7. 21. 


(F) Failer of Record. The Effect thereof. 


bt; I aſſiſe the bow 4 feme pleaded record in bar, aui fail:d at 
the day, and the afſiſe was agninft them and tau, bert who 
had pleaded nul tert, and upon the failure the plaintiff prayed his 
judgment, and releaſed his dainages, and had judgment notwith- 
Randing the plea of the other two is not tried. Brook ſys, 
quod mirum, if law, for he recovers the land againſt all four by 
the judgment, whereas the plea of the other two is not yet tried. 
Br. Failer de Record, pl. 7. cites 44 E. 3. 23. 
2. In conſpiracy the defendant ſaid, that he was indifed before 


the juſtices of Peace in N. whereupon nul tiel record being pleaded, 


the Court made a writ to the juſtices of peace to certify it; and at the 
day nul breve as returned, and the Court gave day over; and at 
the day the defendant mate default, upon which the Court awarded 
a writ of enquiry of damages; quod nota, Br. Record, pl. 16. 
cites 7 H. 4. 31. 

3. In debt the defendant pleaded out lawry | in the plaintiff, and 
concluded judgment fi actio, &, The plaintiff replied nul tiel 
record, and thereupon they were at ifſue; and before the day 
given to bring in the record, the plaintiff got the outlawwry to be 

reverſed, 


„ 


Record. * 76 


reverſed, ſo that the defendant failed of the record at the day; 2 
and the queſtion was, * whether this failer ſhall be preremptory ? 2 = " 


The opinion of the Court was, that he ſhould anſwer cver. 2 Roll. Bar; the 


Rep. 38. Trin. 14 Jac, B. R. Stubbs v. Denham, W 


tiel record, defendant had a day given to bring it in, but failed to produce it; and judgment was 
given againſt him abſolutely, and not a reſpondeas ouſter. Per tot. Cur. And all the other judges 
were ot the ſame opinion. Cro, C. 566, Hill. 15 Car. B. R. Dawſon v. Lee. 


(G) Of making up Records. And denied in what 
| Caſes. | 


1. A RECORD ought to be made in aſſiſe of every juror ſworn, Br. Error, 
and of every «writ awarded, and of every continuance and Pl. 2 6 

ether thing from day lo day, though the aflite does not take effect 2%. 
the firſt day; and otherwiſe it is error, by the opinion of all the 
Juſtices ; quod nota. Br, Aſſiſe, pl. 104. cites 39 H. 6. 17. & 
38 H. 6. 11, 

2. The defendant was :nd:ed at the aſſiſes for forging the tamps, 
and appeared there upon his recognizance to anſwer the faid in- 
dictment, and pleaded Not Guilty, and upon his trial he was con- 
victed; but upon a motion in arreſt of judgment it was ſet aſide. Af- 
terwards he exhibited a 5 in chancery againſt the proſecutor of 
the indictment, who pleaded this convictian of forgery in bar to the 
faid bill, and now the plaintiff in chancery moved the Court of 
B R. that the record might be made up with the arreſt of the 
judgment: for by a miſtake of the clerk of aſſiſe that was not 
recorded, nor did there any notes thereof appear in his books, 
but only that he was bound over by recognizance to appear at 
the aſſiſes, and that he did according appear and ſaved his recog- 
nizance; all which matter was evident to the Court by the 
records of the aſſiſes; but yet they would make no rule for the 
record to he made up with the arreſt of judgment, becauſe a pre- 
cedent of this nature might be of dangerous conſequence z and 
therefore defired the cauſe might be put into the paper, and 
ſpoke to again, that it might be judicially determined. 8 Mod, 
45. Paſch. 7 Geo, the King v. Self, 


(H) Entry of Record. Power of the Court as to 
Entry or Alteration of Records. And of Records 
being entered upon a wrong Roll. 


I, IN treſpaſs the Court ſuffered ſeveral jurors, who ⁊uere challenged 8 p. Br. 
for their franktenement, to be favorn, 4h had nat 405. per ann, Challenge, 

becauſe they thought the damage lo be but 201. whereas the record was - U. 4 

damages 740“. which the defendant ſceing, notified it to the Court, 

and prayed that it might be tried again; upon which the Court 

would not record that which was done before, but tried all again; 

and then thoſe who were ſworn before were {truck out now for 


Vol. XVIII. inſufficiency 
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inſufficiency of franktenement. And ſo ſee at the ſame time it 
is in the election of the Court whether they will record it or not. 
Br R-cord, pl. 23. cites 19 H. 6 9. 

2 If an exigent be returned outlawed, which iſſed 25 H. 6. and 
the defendaut pleads nul tiel record, and the clerk es ir:/iaute enters 
te cnutlanury in the rall ann? 38 H. 6. this is good; for per Aſliton, 
I; the exigent be returned outlawed, though it be not entered, it 
may be entered at ary time; and per Moyle, if there be ſuch ex- 
igent, it is a good record; quod nota, Br, Record, pl. 68. 
cites 38 H 6. 1. 

177 J 3. In annuity, the parſon defendant prayed aid of the patron ad 
ordinary, who were returned ſummoned, and the ordinary Was 
Migned, and the patron not, nor any d:fault recorded upn hin ; 
and in the roll of pleas mention was that bib were gs, but ne- 
in the roll of effoign ; and by the beit opinion, becauſe it is not ex- 
preſſed in the roll of eſſoign, where it ought to be expreſſed, 
therefore it is not good in the roll of pleas; ere, for it was 
not adjudged. Br. Record, pl. 55. cites 4 E. 4. 26. 
S. P. Per 4. A. judgment entered in the roll of one office, «which ought to be in 
1 the roll if anzther, is not void, but error and voidable. Br, Error, 
n ie. . 
Br. R-co:d, pl. 88, Cites 9 E. 4. 3. 
pl. 31. citcs | "7 | f 
4 E. 3. 9. As in pramunire the judgment was entered in another term. Laken ſaid, it is entered 
in the roll of the filizer, Who ought not to enter any tpecial judgment, but the prothon'n ary 
ought to enter it, and therefore it is no record; for ii the filizer ot ons county enters procets '-! 
ou:lawry in the roll of another county, this is void; and ſo it clerk of the allifes in C. B. enters 
plea in his roll, it is no record; for it does not belong to his othce, Fer Billing and Yelv: :- 
ton, the ſeveral offices were orcained, becauſe men might be ſure where they might fcarch tor 
the ſuit. And all the juſtices ſaid that they did not remember that any jud zent was given, 
but yet becauſe it was entered, and the ting tntilled, the, would rot alicr it. Br. Record, pl. 1+ 
Cites 4 E. 3. 9 


In ejed- 5. During the term wherein any judicial act is done, the re- 
= _ cord remains in the breaft of the judges of the Court, and in their 
being called remembrance z and therefore the roll ig a/terab/e during that 
to contels term as the judges ſhall direct; but 2when that te: m is paſ!, then 
_ So wil the record is in the roll, and admits 19 alte: tian, averment or 
9 „ . 
made de- proof to the contrary, Co. Litt. 269. a. 
fault, which | 
was recorded, which the plaintiff would afterwards have waived, ſuppoſing i: to be in the br-aft 
of the Court during the term. But, per Holt C. |. there ts 2 d/rier/ury betrocen an af? of the Court 
Gone upon record, ard an at of the party recorded by the Court, as nonſuit or default; for in 
the Hrit cafe 12 is in the breaſt of the Court, and may be altered by them during the terin.; bat 
in the latter caſe, a nonſuit, &c. once recorded cannot be altered by the Court, becaule it would 
be a means of introducing falſity of facts into records. 2 5a!k 556. pl. 6. Trin. 2 Anne. B. R. 
Turner v. Barnaby. | 


6. The plaintiff brought an action upon the Statute 21 H. 8. 
cap. 13. for 25 J. for non-refidency by the defendant for ; 
months, It was mymved on the behalf of the defendant, at a 
reco datur might be entered to hinder any alter ati;n of the record; 
but per Cur. that practice is not now in uſe; but Cook chief 
prothonotary ſaid, that the uſe heretaſore of entering a recordat:r 
was ( recordatur, that this record is without ulterution or interline- 

| ation ;) 


Becord. 1 


ation); and then if there were any alteration afterwards, it 
would appear upon the record to have been made after the re- 
cordatur entered. Put now νν practice is to make a rule of Court, 
that all things ſhall continue in ſtatu quo; and then it ſhall be 
tried by affidavit, whether there has been an alteration or not. 
Ld. Raym. 210, 211. Paſch. 9 W. 3. Birt v. Rothwell, 


(I) Removed; In what Cafe ; How and when; 
Or, In wha? Court it ſball be ſaid to remain. 


I, 77 HR the record itfelf remains, there the actian ſball be Ai tive fa 
brought. Br. Record, pl. 30. C145 upon a 

TecOgni "IE 

in Chancery was brought there, and the defendant pleaded releafe of all aTions real and pr font, and 
the plaintiff denied the dec, and tie were at iſſue, upon which all wes font into B. R. viz tlie record, 
the att on, and the price, for the Chancery caunot try iſſue by ;ury, and the P/ wii none 
futed at the miſt privs upon which after he brought another fſerre ficias in B. R. and exception was 
taken that it ought to be in the Chancery, et non allocatur; for no record remains there, but all 
was removed into B. R. viz. the record, and not the tenor of the record. Br. Record, pl. 30. 


sites 24 E. 3. 73.— Br. Licu. pl. 2b. citcs S. C. 


2. In precipe quod reddat, as formedon, in Londin releaſe with L 187 } 
warranty was pleaded, and aſſets in a foreign county diſcended in fee, 
upon which they are at ie, and writ came to remove the record 
from London to Bank, to try the foreign iſſue. And ſo it ſeems 
there, that it ſhall not be removed until iſſue be joined. Br, 
Iſſues Joines, pl. 74. cites 48 E. 3. 21. | 

3. If an amercement is afſeſſed in Banco, and ereated into the Ex- Br. Charter 
chequer to levy the amercement, and they wv» ite for the amercement ; de Pardon, 
yet the record remains in Bank, and not in the Exchequer, and re 4 
there ſhall be traverſed, and there the pardon of it thall be & c. 
pleaded and allowed, and not in the Exchequer. Br. Record, 
pl. 35. cites 36 H. 6. 24. and 37 H. 6. 21. | 

4. Scire facias to have execution in writ of annuity z the caſe Br. Record, 
was, that after judgment in C. B. the defendant removed it by Pl 20.08 
writ of error into B. R. and after the record, among other re- 2 © C. 
cords, was removed into the Treaſury or Receipt; and after the 
plaintiff brought certiorari out of the Chancery, directed to the 
chamberlain and treaſurer, to certify it in Chancery, and from 
thence it came by mittimus into C. B. and the plaintiff prayed 
execution. And per Moyle J. the Court of Chancery writes only 
pro tenore recordi, and not pro record: illß; but in cafe of the 5 
tices of aſſiſi, there they ſhall certify recordum & proceſſum, and not 
tenorem; and when records are removed int9 the receipt, thoſe which 
are of B. R. are intitled ( recorda Regis) and thoſe of C. B. Fre- 
corda de Banco ). Br. Executions, pl. 71. cites 37 H. 6. 16. but 
it ſhould be, 37 H. 6. 16. and 28. b. 39. a. 

5. If a man recovers in afſiſe of freſh _ land and damages, and 
the defgndant has nothing to ſatisfy the damages in the ſame city or be- 


rough, the plaintiff may remove - record by certiorui i into Bank, 
2 


and 
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and there he ſhall have execution of the damages recovered, Br, 
2 


? 


Recognizance, pl 51. cites F. N. B 243. 
/ 


6. In Ji e in B R; the tenant pleadea that the plaintiff has writ 


they were at iſſue; there the defendant ſhall remove the record. 


out if Bank ints Chancery, by certicra i out of the Chancery directed to 
the juſtices of C. B. to certity it into Chancery, and to fend it by 
writ of mittimus to the juſtices B. R. And it ſeems, that in every 
other cafe, where recs d ig wauched in anther Court, it thall come 
in ſuch manner, or by exemplificatizn under the great ſeal. Br. 
Record, pl 74. cites F. N B. 244. 

7. Upon canſauce granted the original ſhall not be removed 
out of the ſuperior Court, nor ſhall the record, but only a tran- 
ſeript; ſo that upon a reſummons, upon a failure of juſtice in the 
inferior Court, the ſuperior Court may proceed. By all the 
counſe] Jenk 31. pl. 61. 

Sid. 466. 8 If there are divers records between the ſame parties, the 
Bridyard v. infe- rr Cou t way remove which they pleaſe, they being war- 
Thomas. . . 
s. C. — ranted by the writ (which expreſſed naue in certain) ſo to do; and 
Ram 189. if judgment (hall be given after the teſte, and before the return, the 
— en record ſhall be well removed. But if judgment be entered after the 
NE eorit is returnable, the writ only is to be returned, and that no 
judgment is yet given. Vent. 96. Mich. 22 Car. 2, B. R. 
Prydyerd v Thomas. | 

13. If the record vary from the writ of error, yet the inferior 

Court ought to remove it, Note, Vent. 97. Prydyerd v. 


Thomas. 


179 J (K) Remanded; In what Caſes. 


But in this I, WHEN a record is removed into B. R. by writ error, this 
caſe H. R. ſhall : b 124 "I Kh 4 
13 all never be remanded, and without the recor 

execution of thoſe of the franchiſe cannot held plea; and yet when conuſance is 


a fine by granted, 79 ſhall not ſend the original but the tranſcript, upon which 


Hire fig the franchiſe ſhall hald plea, Note the diverſity. Br. Record, 


and the bat- k 

lifs of k. pl. 13. Cites 44 E. 3. 37. 

d-manded 

conuſance, and were ouſted for the reaſon aforeſaid; and yet in ancient demeſne, where parol is re- 
moved, inaſmuch as the {-nant claims t9 hola at common law, there after trial it ſhall be remanded. 
Ibid.— Br. Conulance, pl. 13. 8. C. ä 


Brooke 4 2. Foreign voucher in Chefler, and foreign releaſe in a franchiſe, 
— for ſhall be tried at common law, Per Brudnel J. and remanded, 


it ſeems that Br. Trial, pl. 59. cites 21 H. 7, 35. 

this /hall g 

ts the jurijdition; for both the Courts are at common law. Ibid.— Contra of ifue joined in Chancery, 
end ſent into B. R. 0 be tryed lIhid. 
otherwiſe; for thoſe ſhall not be remandeds Ibid.— So per Fineux Ch. J. of record remaved by 
error out of Cleſter, Ibid. = Br, Traverſe de Office, pl. 19. Cites S. C. 


(L) Count 


Or record in C. B. removed into B. R. by wri of error, or 
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(L) Count. Ihe the Count upon a Record 


to be. And Pleudings. 


JN aſſ:\o the enim wid that Je is villein to B. upon which 


the 1177 pes 7 nd the pla intiff brought 2 aff re 
Bim and B. his hid; and 175 fame defendant ple ded ville: 10 ante; 


anc the 2 5 Pl 72 Us "e 4 <h a 71 by the: <q 00 = Fl 4 d< ; * he ſet 4 4 Ta 5 bo 
wad = — A p 
nul tie! , Fa OF | a, cl | 4 . 3 i "C( VI a TUINS Found befor 4 the 75 me juſtices 


emmedintely; an | this i5 Preremptory, per Stoxe. ]. Br, Failer de 


= PRs: pl. g 9. cites 22 A 12. 
2. In debt brought poi recovery of 10 l. damages, in writ of He who de- 
85 £ % „„ clares upon 
entry of land, che plaintiff in his declaration ought to renerrſe , 8 
the original <vrit, al all the ancient record ſuch as it is. Br. Count, fi 76- 
, s 1 0 ; { 7 all 
J. 20. cites 22 H. 6. 28. 4e 
P ad 8 the record 
and He, and ſhall not mention the iTae till nifi prius, but frat! Aero the venire ſacias, and the 


return and ſervice of it. and then mas [ov, nde continuatur proceſſus fer juretor. and well, and not 


before. Br. Count, pl. 17. Cites 31 H. 0.4. 


— 


3. Where parcel of the record nia ber for a man, and parcel againſt 4 
3 Oe, ad- 
him, hc may in "7% plea: rad or in his declaration, 4 take that re 


which makes for him, and relinquiſh the reſt. Per Davers J. cord a man 
1 ' . * . 0 12 Na n. 
which Athton and Priſot denied; for per Aſhton, in pleading all com 
- 4 «4 7 / L menge at 
O; 1 recnns.! 1 man Mall COMePINC? at He oriomalt, and [hal ie t 1117;nal 
/ I 1182 * , 


p tin» of ts. * 2 Jum NS Mt ſe end e) if (1 my TUAS 3 and where: 7299 and hall 


f 


gecover and e. i fur wives, be ſha it] _ mentizn of gh in ſuing his 4 
0 UN 0 ; 
C XKecut! On ; f Gr 4% ery by t () 18 not a recov cry by Olle. Br. von er. ard 


Pleadings, pl. 4 cites 30 II 6. 5 - even writ of 

$1 0 J. and 
ef every continuance, and of „niſhment, &c. Thid. - And in ratiſhvent of ward, and iN quare infedity 
if he {ues execution of v cater Camares; he ſhall make me ion of all the record. Ibid. —— 
And wiere juloment is zen, & 61 {evecutio. vet he mull make mention of this alto. t! nough 
it be agatnſt nim. lbid. 4 1 18 tre Hciasg to one for life, the remainder cf fart t the piame 
%, and the rena 0 cr tis reſt is J. S d he hall make mention ot all in his EXECULLON in 1cie 


Jacias. Ibid, 


In treſpaſs upon the caſe, the plaintiff counted that the defend- | 180 1 


#1 a A {1 O #9; * 777 97 4 I lt Br. Action 
3 e rr 4 1. that he brought ww it of entry again, ſur le Cale, 


FJ. N. and rel orfe . proceſs, the pl ea and the iſſue, & deinde can— pl 5 cites 


in gate proc, Fu betaveen the parties, &c Oct. Hill. quares die, the S 


aefondant alſium 4 upon hunſelf fot rſh a ſum t9 inr the fury and the 
tft prius, and 1 id nt iure it ; jo t that where the | fury P pal/e ed for hum, 
the judgms nt <vas omitted And per Cur. Becauſe he declares 
upon part of the rec;rd, he ought to declare upon all in certain, 
and not (deinde Continuato proceſſu; , quod nota, whereupon, 
dec. But per Adem, he need not to have e gone beyond the 


and no ber ; but where he ju" with the record, he * 
to hie the venire facias awarded, and how it is ſerved, and 
then continuato progeſſu per jur. had been good; and otherwiſe 

: not, 
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no, per Priſot, quod Cur. conceſſit. Br. Record, pl. 5. cites 
F =O 
= dust to F. Note, it was agreed that in B. R. the record is {placita 
the che Cram rege apud talem lacum and therefore when a man pleads a 
Court may record of this Court, he ſhall ſhew where the King's Bench 
have it. di then was, becauſe the day is paſſed, fo that it is certainly known; 
apr d TY 94. beit the ariceſs th e , {t 57 2 7 9363 4 A ol Br 
been Dit the proceſs there is ( woicungue tunc fuerimus in Anglia . 
i com. Mid. Pleadings, pl. 10. cites 34 H. 6. 27. 
Per Cur. 
32 Nd. 5:8. Mich. 12 W. g. Anon. 
1 de 6. In ailife, the pleading of a record is not to ſay that ſuch a 
leads the , 2 . 8 85 0 

retern of the d he purchoſed fuch a writ, but that he purchaſed the ⁊uril by 
Her g. he this teſte ſuch a day and year, and ſhall ut ſay that it was returu— 
1 alle before Sir John Priſet and his compunuiaus juſtices of C. B. but 
hevitt, Kc. That it was returnable before the juſtices of C. B. without naming them, 
returned it Br. Pleadings, pl. 41. cites 37 H. 6. 14. Per Priſot. 


be re Fer 

Jeu Prifot and others his comfantons juſtices, &c. Ibid. 
8 Suey 7. A man cannot wuch a recird of recovery of debt, or ſuch like, 
the ot r in @ baſe Court ; for it ts nit a recerd, but a rell, ſcil. loquelaz and 
uy ror ſay therefore if he declares upon ſuch record, he gught to fhenv it ex- 
* bie. _ 7 . 1123 > 1 4 7 > 4 
cord. but nal emplified; but quære inde, Br. Failer de Record, pl. 8. cites 
bel reren; 9 E. 4. 42. 

for it is no record, and {hall be tried per pais. Br. Failure de Record, pl. 8. cites 9 E. 4. 42. 


17 

10 weg, 8. A patent or record all not be pieaded by rehearſal, but by 
edded in . : . 

tar, it mult Matter in fack. Br. Pleadings, pl. 110. cites 21 E. 4. 44. 

e intirely and certainly recited, becauſe the record only is the matter of the ſubſtance and the 
— of the Bar, which muſt be full and perfect; but if the recital of the record be only conveys 
ance to, and not the effect of the Bar, it need not be fo certainly, Per Montague Ch. J. Pl. C. 
65. b. Mich. 4 E. 6. Dyve v. Maningham. 8 


(N) Averment againſt Records. 


. MAN cannot aver againſt a record, as that a deed in- 
rolled in May, but entered as inrolled in April before, 
was not inrolled in May but in April, Ow. 138, Hill. 30 Eliz. 
Sir Thomas Howard's Caſe, 
A man way 2. Every record imports a truth in itſelf, and though an aver- 
JO n ment may be againſt the operation of a record, yet the Court in- 


Rards with Clined that it cannot be againſt the mater and ſubſtance of the 


the record, record itſelf, Le. 183. Hill. 31 Eliz. B. R. Holland v. Frank- 
and which lin. 

does not 

impugn any thing appearing within the record, and which is only as to the operation of its 
4 Rep. 51. Hynde s Cafe, 0 


( 181 ] 3. In c againſt the ſheriff of” an eſcape upon meſne proceſsy 
plaintiff declared of a capias in treſpaſs by him again/t R. H. upon 


which he was arreſted, and afterwards eſcaped; the defendant 
pleaded 


" we 8 Sw 7 - 


a_ OA oo i. a. 


"0 * "A - 


Record, 


ploaded in bar, that ofter the time of the ſuppoſed eſcape H. by the 
confont and leave of the plaintiff himfelf did a per at the doy of return 
of the writ, prout ; er recordum cjuſil m eomparentie, Sc. apparet, & 
hc paratus eft verificare, The plaintiff rœplied nul tiel record of the 
appearance of the ſaid H. per gud liguct, &c. that H. appeared ty 
the conſort and leave of the plaintiff, Upon demurrer to this re- 
plication, it was objected that it was ill, becauſe the alledging the 
appeararce of defendant was ſufficient, and the alledging the 
allent, ccc. was immaterial, and that traverſing the appearance 

nly had been ſufficient. On the other tide it was urged that the 
bar was ill, and for that purpoſe were cited Hob. 210, Weiby 
v. Canning. Lat 149 Calfe v. Bingles. Jo. 138. S. C. and 2 
Koll. Rep. 119. Wortley's Cafe. But the parties amended by 
conſent, Lut. 71. Trin. 2 Jac, 2. Benſon v. Muſgrave. 


(N) Of Pleading Nu/ tiel Record. 


* 1 aſſiſe, iſ a man pleads nul tiel record, and ſuch record 755 

found in this Court, or certified, he thall not have other an- 
{wer after; for it is peremptory, per Stouf. And it was of a 
record alledged, by which the tenant at another time had con- 
teiled himſelf to be villein of a ſtranger, whereupon he abated the 
writ of athie. Br. Record, pl. 73. cites 22 Af. 12. 

2. In H iſe the defendant intitled himſelf by fine, and that the gate 
of the plaintiff avas meſue between the fine and execution, and the 
plaintiff entitled himſelf by releaſe by fine with warranty of the anceſiar 
of him bbs recovered by the fine alledged in the bar, and fo the execution 
ion the fine in the bur, by which the tenant claims, is falſe and feint 
in law; to which the defendant ſaid nul tiel record of any ſuch fire 
by which the plaintiff claims; and whereas the plaintiff vouched 
record of the fine, now the plaintiff ſhewed ferth the rec:rd ſub 
fprde figilty and prayed the aſſiſe of the damages: and the opinion 


of the Court was, that he ſhall have it; for the pleading of nul 


tiel record, where the plaintiff now thewed the record, is as 
ſtrong as if the defendant had traverſed the title of the plaintiff, 
and this had been found againſt him by the verdi&t. Br. Record, 
Pl. 43. cites 29 Al. 1, 

3. In 4½/ſe, if the tenant pleads recovery againſt a firanger, and 
that the eftute of the plaintiff is meſne between the date of his writ and 
the judgment, he ought to alledge the date of his writ z and if he 
miſtake the date, the plaintiff may reply nul tiel record. Per 
Finch, Br. Record, pl. 15. cites 48 E. 3. 11. 

4. Notwithſtanding the certification of the tenor of the record, 
the defendant may plead nul tiel record; quod nota. Br. Mon- 
ſtrans, pl. 50. 


court of preporoders at C. and the tenor of the record was made to come into Chancery by certiorari, and 


ent into Bank by mittimus, and declaration upon the record (cujus tenor, &c. was comprized in $34 
the count.) And Rolfe offered to demur, becauſe he did not ſhew the record itſelf; but the iN 
Court held the contrary, wherefore he palſed over, and pleaded nul tiel record. Br. Monſtraus, 1 
Pl. 50. cites 7 H. 6. 28. Br. Record, pl. 19. cites S. C. | | 1 
4 Fre LE Writ 1 


181 


3 


n * mY py 
3 s * 


e 


io TIE 4 NY"; KP l 
n 


— + acoder Grenbn a 


8 


I 


8 


ITT ane 
"on CEP 


if 
A 
! I 
1 
4 
it 
th 
v 
ye l 
"9 
[+ 
As debt upon #18 
a recovery of 15 
10 J. da- 1 
mages in ö A 
treſþaſs in i 1 
FA 


Boks ee ET ON ARA. 
1 


mm es as 4x 


182% Rccotd, 


5. Writ upon the Statute of Marfhalſca, that whereas none 
ſhould be ſued in the Marſhalſca, if one party was not of the 
king's houſe, the party had there vexed him, &c. Hull pleaded 
nul til record, but per Caundiſh this is 2 plea; for the ſteward 
is in a manner party, and there is *no reaſon that he ſhall certify 
it, but 17 ſhall be tried by averment, however he durſt not demur, 
but /aid that ſuch record, &c. and prayed to have recard,, Br. Re- 
cord, pl. 21. cites 7 H. 6. 33 | 

Br. Conſpi- 6. Nul tiel record of ar: inditment is a good plea in writ of 
racy, pl. 36. conſpiracy. Pr. Record, pl, 1. cites 9 H. 6. 26. 


cites S. C. 
—BÞr. Forger de Faits, pl. 1. cites 9 H. 6. 26. 


7. It is no plea in a bill of diſceit, but he ſhall anſwer to the 


tort. Br. Bille, pl. 9. cites 19 H. 6. 29. 
Where re- 8. Debt was brought i C. B. in the county of Middleſex of 
OE _ damages recovered in writ of entry in the ſame Bank upon writ of 
fame Court entry brought in the county of S. where the land lay. The defendant 
where the 4/ends nul liel record here in C. B. And per Markham, Fulth. and 
Port. this is no plea; for though the record be removed into 


mains, there ? 1 : ; g 
tde other B. R. by writ of error, yet the action lies here, and ſo if the 


cannot fay judgment be affirmed there; but nul tiel record generally is a 


ul el re- x 8 
1 good plea; upon which the defendant pleaded accordingly. Br. 


cauſe the Record, pl. 27. cites 22 H. 6. 38. 


record 18 
apparent in the ſame Court. Br. Record, pl. 32. cites 9 H. 7. 9. Per Brudnel and Reble.— 
S P. But it it remains in another Court, he may plead, that nul tiel record. Per Brian Ch. J. 


of C. B. Br. Record, pl. 75. cites 5 H. 7. 24. 


9. Debt was brought upon recognizance, the defendant ſaid nul 
tiel record, and a recognizance was certified upon condition, and 
yet the plaintiff recovered notwithſtanding he did not declare 
of the condition. Br. Pleadings, pl. 51. cites 30 H. 6.5. 

Nut if a man 10. In debt upan eſcape againſt bailift, ſheriff, &c, inaſmuch as 
_ he ſuffered the priſoner condemned to eſcape, nul tiel record 
fan is a good plea; quod nota bene, Br, Record, pl, 72. cites 


of a man 
condemnu- 30 H. 6. 6. 

ed, or ven : : 
fine or other record, and concludes prout, and dors not rely upon the record there, nul tiel record is no 


plea. Br. Treverſe per, &c. pl. 332. Cites 38 H. C. 28, 29. 


S. P. Hawk. 711. In maintenance nul tiel record is a good plea; per Davers 


Pl. C. 22. and Priſot. Br. Record, pl. 37. cites 36 H. 6 12. 
cap. 83. | 
J. 39.—S. P. And ſ in dectes tantum nul nel record is a good plea, and in thoſe caſes, and in 


others founded upon the record, ſuch iſſue ſhall be tried by the record, and not per pais per 
Heydon. Br. Record, pl. 56. cites 5 E. 4. 3. 


The adverſe 12. If a man pleads a patent, and ſbeaus it, quere if the other 
pertycan"®* can deny that nul tiel record. Br. Record, pl. 39. cites 38 H. 6. 
plcad nul | 

ticl record, 34. 

becauſe it 


appears to the Court that there is ſuch a record, but inaſmuch as it is in nature of a conveyance, 
the party may deny the operation thereof ; therefore he may plead non conecſſit, and prove in 
evidence that the king had nothing in the thing granted or & like, and ſo it was adjudged, 
Co. Litt, 260. a. 

| 13. In 
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g 37.8 4 


judges ought ex officio to take notice, the other party need not 


' judgment upon the ſame obligation in B. R. Et bac paratrs oft veri- F 
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13. In de, if a man counts upon recovery in a court baron of _ Trialls, 
damages of 190 marks, or in a court of ancient demeine, nul tiel 5 5 
record is no plea, but he H jay nul tiel recovery, and it ſhall be S8. C. 
tried per pais ; for if the rolls are burnt, yet the plaintiff ſhall 
recover. Br. Record, pl. 32. cites 9 E. 4. 42. 

14. Where a man thews record exemplified under the ſeal of the 
Exchequer or of C. B. the other may ſay nul tiel record againſt it, 
contra, if he ſhews exemplication under the ſcal of the Chan- 
cery; note the diverſity, Br. Record, pl. $3. cites 16 H. 7. 

11. per tot. Cur, 


15. Againſt a general a f parliament, or ſuch act whereof the Nul tiel re- 
1 cord is not 


N A , : : pleadable 
plead nul tiel record; for of ſuch acts the judges ought to take againſt an 
notice; but if it be m/-recited, the party ought to denur in law — of Par- 

. . _ . , f 
upon it, -8 Rep. 28. 'The Prince's Calc. — 
truth te record be embezzclled, if the act be general, becauſe every man is privy to it. Per Coke 
Ch. J. Godb. 178. Mich. 8 Jac. C. B. Jolly Woolley's Calc. 


16. If nul tiel record be pleaded in bar, it is an iſſue, and judge- L 183 ] 
ment ſhall be given upsn failure of it. Per Cur. Het. 18. Paſch. 
3 Car, C. B. in the Caſe of a Recuſant Convict. 


17. In debt upon bond in Brifz!, the defendant pleaded in bar a Knight v. 
: itt. S. C 


. on ä Sid. 32 
ficare per recgrdum illud remanens in B. R. The plaintiff rephed _ 


nul tiel record, Oc. The defendant rejoined, quad habetur tale re- 19 Car. 4. 
cordum, & hc paratus eft verificare per recordium illud; out pleads * 8 
further Hat he caunot have the record out of B. R. unde petit judicium defendants 
fe curia de ©5751 ulterims precedere vult. Ihe Court there gave rejoinder 
judgment agauut the defendant for failure of record; it was aſ- —_ 2 
ſigned for error, that the Court ought not to have given judg- far zale re 
ment upon failure of the record, at leaſt not without a demurrer cordum prouf 
upon the plea; but the Court affirmed the judgment. Lev. 222, per (RE 


Trin. 19 Car. 2. B. R. Pitt v. Knight. faret, tut 

becauſe he 
cannot have the record in this Court. he demanded jud;ment if the Court there would Z Proceed; and re- 
ports that the next term it was held that he that will join ilſue upon record ought to ſay, et hoc 
paratus eſt veriticare prout per recordun illud.— Or- Verihcare prout curia hic conſideraverit, 
and that fo are all the precedents. —The Reporter alterwards adds a nota, that upon new debate 
in Mich. term following the Court altered their opinion again, and affirmed the firſt judgment, 
notwithſtanding it wes /provt per recorgum flenius liquet), But they agreed that the uſual way in 
this caſe is to omit the left part, viz, (plenius liquet).— S. C. Saund. 97. ſays the judgment was 
athrmed by the Court a.” unſt their own opinion; and that this term the Court was of opinien 
that the record of B. K. might have been certified to Briitol by certiorari & mittzmus, 


18. A ſcire facias was awarded againſt the defendants upon a 
recognizance, which they entered into as bail for a plaintiff in 
a writ of error, that he ſhould profecute it with effect, or pay 
the money, if the judgment were aflirmed ; they plead, that he 
did proſecute it with effect, and that the judgment was not yet 
affirmed ; the plaintiff replied protefands, that they did not pro- 
ſecute with effect, pro Placite, that the judgment was aſſirmed by 
the juſtices of the common bench, and barons de gradu de la 
coiſ, et hoc paratus ef verificare per recardum; to which the de- 
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fendants demurred generally, becauſe it was not alledged, that 
there were 6 juſtices and barons prefent when the judgment was 
affirmed ; for 27 Eiiz. cap. 8. which gives them authority, re— 
quires that there ſhould be 6 at the leatt, Sed non allocatur; ter 
the defendant ſhould then have pleaded mul fiel record, for it 
there were not 6, their proceedings were cram nom judice. Vent. 
75. Faſch. 22 Car. 2. Barret v. Milward, 
But whore 19. In treſpals for aint, &c. by the defendants mul cum J. 
the record, B. the plaintiff declared of aſſaulting and impriſoning him 62 the 
#% removed 3 — 5 1 F: . ** R 1 3 
bv a writ 157 604 7 or, &C. (109706 (it elit him itt Prijon 20. 99. XC. dhe 
defendants pleaded in bar that the ſaid aſuult, &c. act done by the: 
of error, efendarnts pleaded in har That the jaid uit, & C. NS W91e By TCA 
. ; 


1 } . . . WF « V . . * x 
run thus, rommrundim with the [aid J. B. and that the nmv plaintiff brought an 


— 


14 : Co . . * . . c _— » 
Fe « action in C. B. againſt the ſaid J. B. aliue for the ſaid treſpats, &c. 


95 40. 

„ and had a verait and damages, avhich he had paid; the plaintiff 
rern in replicd, nul liel record; the defendants rejoined, quod habetur 
— fe tale recordum, and prayed that it might be inſpected; upon 11s 
exelr que being brought into Court, a variance was alledged between t 
=_ _ record pleaded, and the record in this action; for the plalntitt 
um vobis & has now declared of an aſſault done on the 15th dey of May, 
ſociis veſtr's and for impriſoning him 20 days, whercas the record againſt J. B. 
1 was for an aſſault done on the 147% day lay, and for ini 
fer brere ing him 10 days only; and becauſe the defendant a7 nw! procvijecy 
noftrom averred in his plea, that it was eadem tramſgreſſio, the whote Court 


« } ”» 


enter J. 5. were of opinion that it was a material variance, and that ite 
end 51 e- : Cr: e 
e ſaying, that the treſpaſs aforeſaid was done by them com undtim, 
there named, &c. was not ſufficient of itſelf without ſuch averment 2s before, 
error itere - *1 5 0 e 
1 Lutw. 944, Hill. 9 W. 3. Rowell Dyon and Waim!tey, | 
Whereas by the record returned it appeared that the action was Ferrern ,., and gy eds, 
end a t erdict gairſt 32, but that the 32d defendant died, and fo jud;ment agair ft gu only, and this 
8 Was objected as a variance between the record deſcribed, and the record returned 
[ I 4 ] {, . ＋ IJ, a 00 
| and that the treſpaſs by g1 defendants muſt be a diilerent trefoals from that by 4% 
defendants, the Court held the record well removed; that the word /irter in the writ of error 
may veſer to (leguelr as well as brete, and if fo, the Court will refer it to wot which will up— 
hold the writ ot error ; and (breve, is only uſed to ſhew whether the uit was commenced by 
writ or bill; beſides, when one of the defendants dies, it is no longer a writ ageinit him, and 


it is the ſame as if he kad never becn named; laſtly, that the identity of the treſpaſs do's not depend | 


er the number of the parties; for the weſpaſs may be the ſame be it committed by 5 Or 10 perſons ; 
and the judgment was affirmed. 10 Mod. 367. Hill, 3 Geo. 1. B. R. Cook v. Dutchets of 
Hamilton. 


18 20. Scire facias again bail, who pleaded that there was 2% ca- 
Coun h id Piat againſt the principal; plaintiff replied, and ſet out a capias 
the demur- Prout Fate per recardum; the defendant rejcined nul tiel record 
8 3 . w_ plaintiff /ur-rejzined that there was ſuch a record, and proyed a day 
emurter, 79 bring it in; whereupon the defendant demurred. Per Holt, 
this way of pleading is out of the common courſe ; there are 1. 
ways of pleading of a record, either by craving cer of a record, 
and if it is not given it is a failure; or he may plead nul tiel re- 
cerd, and then a day is given to bring it in, but this ſurrejoinder is 
a third way, and a new one; bnt it was adjudged well enough, 


and plaintiff had judgment. 12 Mod. 215. Mich, 10 W. 3. B. R. 
Moor v. The Manucaptors of Garret. 


; 21. In 


Record, I 34 


21. In an action of battery and faiſe impriſonment brought in 12 * * 
B. R. the defendant pleaded in abatement another action de- 


pending for the {ame matter in the tame Court; the plaintiff Raym. Rep. 


replied, quod nm habetur aliquod tale recordum & petit quod re- 55 Fl 
eordum iliud, Cc. infpiciatur, without giving liberty to the de- * 83 
fendant to rojoin quad habetur tale recordum. And upon demurrer according- 
to this replicacion the plainti had judgment, becauſe this being P ; — 1 
. . "x <2. . — 2 2 
a record of the fame Court in which it was pleaded the plaintiff £4 chat 
might pray, that it might be inſpected by the Court, if any ſuch final judg- 
there was, as it is reported in * Dier, which was the precedent — 
py which the plaintitf was guided in this cafe, Et per Curiam, ggned, but 
upon this plea the plaintiff might have prayed cher of the re- only a quod 


R d: 7. * 101 , - veſpondeat 
cord pleaded ;z and for want of cer might have ſigned judgment, 7 8 


which is the quickeſt method of proceeding. Carth. 5 17. Hill. er of re. 
11 W. 3. B. R. Creamer v. Wickett, | cord is not 
preremptory. 
—— Pu if the Ecicndant pleads an action deperding in anot/er Court for the ſame cauſe in abatement, 
and nul tie} record is pleaded ; / there ras ſuch record at te time of the picading of the ples, 
though the action was atierwards ditcontinued, yet the plea it good, becaule it was true at the 
time of the pl-»ding ; but if a man pleads a recovery by judgment in bar of an action, and the 
ſaid judgment 15 1e21%1ſed after the pleading of the plea, now the plea 15 1d, becauſe now it is no 
ſuch record ab intio. Per Holt Ch. J. Ld. Raym. Rep. 274. Mich, 9 W. 3. Green v. Watts. 


* Dier 227 228. 


22. In debt on judgment defendant pleadi, that the plaintiff had S. P. Rep. 
gorovered a jud 11 in B. R. Plaintiff replies nul tiel record, and 8 Kg 
delivers ihe 17e wil a day given in it for the defendant t9 bring in Path,” 
the record at his peril, Defendant inji}ts that the replication of nul 3 Geo. 2- 
tie! record /hould ut be delivered in the iſſue book and day given to 16d 
bring in the record, but that the plaintiff ſhruld give him the replica- 

% by it{clf in forms and grove a rule to rejoin; therefore moved, 


* 
that the plainteg' thovld take back the iſſue delivered, and de- 
8 


vor 2 replication in torm, and allo repay the money he took 
for the lie. Bnt vpon a rule made to ſhew cauſe the Court 
were of opinion that a einer in this caſe is totally unneceſſary 
after a complete iſſue j11ned, and the delivery of the iſſue was right, 
and diſcharged the rule. There is no difference between a re- 
cord of this Court pleaded and a record of another Court, the 
ifliic complete npon the replication without the rejoinder. 
Where the difond mt avers the record, and the plaintiff gives him a 
doy to bring it in, the conclyfeon of the replication zs as follows, 
viz. F! hae parat. et ver;ficare qualitercungue, &c. Et diftum eff 
prefat. def. quad habeat record. ill. Hic in Oftab. pur, Beate Marie 


ſub periculo ſur, &c. Idem dies dat. eft prefat. quer. hic, &c. Where 


the plaintiff avers the record, the concluſron of the replication ir 
thus, viz. And prays that that record may be ſeen and inſpected by the L 185 ] 
Juſtices here, &c, And becauſe the faid plaintiff hath not now 
that record ready here in Court, he is directed that he have that 
record here in 8 days of St. Martin. The ſame day is given to 
the ſaid defendant here, &c. 1 Barnes, Notes in C. B. 240, 
241. Paſch. 9 Geo. 2. Newberry v. Strudwick. 
23. The plaintiff declared on a recognizance of bail without ſetting 
| forth 
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forth the condition ; the plaintiff demurred g. erally, and the Court 
gave Judgment for the plaintiff, The recognizance in the declu- 
ration does not appear to be conditional, but abfolute; if con- 
itional the defendant might have pleaded nul tie! record. 1 


3 Notes in C. B. 246. Mich. 11. Geo. 2. Croſſe v. Porter. 


(O) Of Pleading Preut Patet per Recordum. 


MH; in debt " WY a man counts and pleads, and concludes preut 
_— wf tet de recs rs er per finem, thoſe words are void, it he 
recovery of des not ple — the record or fine certain, Br. Nugation, pl. 17. cites 
20. and 38 „ "I 

tat he had 

the party in execution, and coun'ed all in certain, and the party condemned was committed to the 
cuſtody of the 7/24, ar nd he perm: tted him to eſcape frout vatet de recordo coram i "1s, ſatisfaction 
not bc; ng made to _ , by witch the act ion, &c. the defendant /q1d, FRO dd ; t go 4 t large; 
Priſt, and fo to 1iſuc, and found for the plaintiff; and the defendant alledged in es af } dz- 
ment, that ina much 2s the plaintiif counted of eſcape, fatisfaction not being made, prout conſtat 
coram vobis de recordo, it ought to have been tried by the record, and not pot N ; and yet the 
plaintiff recot ere d by award; for thoſe words, Prout patet Coram toi de r cordo are 0074 where 
the plaintiti does not count certarnly ufon the record, how the eſcape appears there, or. plead the 
record thereo! in certain; and /o where he concludes his pica 75 out a et fer nE , quod nota. 


Br. Repleader, pl. 27. cites 38 H. 6. 29. 


2. In debt upon an obligation with condition to appear in the 
Court of B. R. ſuch a day, &c. the defendant pleaded, that the 
art was adjourned to Hertford, aud that he apprared there; and 
aJjuiged to be ill, becauſe he ſaid not, prout patet per recordum; 
for though he appeared, yet if this appearance be not entered 
upon record, he forfeits his obligation; and if he does not con- 


clule with prout patet the plaintiff cannot have an anſwer and 


nul tiel record. And of that opinion was all the Court. Cro. 
E. 450. (bis) Hill. 38 Eliz. pl 16 Corbet v. Cook. 
G. brought 3. Scire facias againſt the baz/ upon a twrit of error, according 
a ſcire facias to the ſtatute 3 Jac. The defendant upon oyer pleaded, that the 
LTP 3 plaintiff in error proſecuted it with effet, and that thereupon the 
in an ation judgment Was reverſed 3 loc paratus eff werijicare ; and upon de- 


inthe Palace murrer to this plea it was adjudged ill, becauſe he ought to have 


__—_ concluded, prout patet per recordum. Raym, 50, Mich. 13 
got jud;z> Car. 2. B. R. May v. Spencer. 

ment; and - 

this was to ſhew cauſe why G. ſhould not have judgment generally, &c, The fire facias recited 
the judgm: nt of the inferior Con irt Acut per in pechionen re. Nr nob:s flat. It was held, that the 
ſcire facias was 111 by rcalon ot this recital; tor if the detendant 5D ends nul vel record. it OUugtit 
to be tried by therecord n{-if, and not per inſpectionem reco ordt; . dught to have been prout 


it 2 
Patet per re wrt: and tor theſe reaſons the ſcire tacias was 5 Ld. Kym. Rep. 210, 


Faſch. g W 3. Guilliam v. Hardy. 


4. 16 E 17 Car. 2. 8. Enacts, that after a verilict judgment 
all not be ſtayed nor reverſed for want of prout p atet per recordum, 
but ſuch defect ſhall be amended. 
Sid. 23%. 5. Scire facias ts execute a judgment. The defendant pleaded, 
c. but that he was taken in execution upon the judgment, and brought to the 
not S. P. 
bar and acknowledged to be in execution, and alter wards was volun- 
tarily 


* . R r * * l 8 . 1 "7 OR 
* 8 yo EY EATS: HY K e 9 h — r A . „ Sg : > b 
88 MO ata ESE Be Oe EO TREES SSI TK ng Rr — Ws {I 
5 *. 5 Ba Re) 11 = 2 AF * 8 * 5 a r TTY DEST ooo EE) 8 x " 


e 


"PL 8 4 1 FAST 4 s Aba X 5 a * * 4 FO ” - a Yang 
T « 9 ny” bi at Is 95 9 K 2 N 4 © N 262 a5) : 2 3 
8 r SEP 9-8 Ferns 9 N * bo S a A 4 EF 

RS, 5 Ss 13 7 Para en es AE III SITE rg > 4 , „„ er Ss Mts 3 
E ̃ A. ̃᷑¶/Ä f ̃ 8 77 9 


Becord. 186 
tarily permitted by the ſheriff to eſcape. The plaintiff demurred and 


had judgment, becauſe the plea did nt conclude the committitur, 
prout patet per recordum ; for * it is matter of record, and muſt be 
ſo pleaded, It is true writs are alſo matters of record, but they 
need not be ſo pleaded, becauſe they may be loſt, and perhaps 
never are returned. 1 Lev, 211. Paſch, 19 Car. 2. B. R. lane 
ſon v. Butler. 

6. In a/ſſump/it upon a bill of exchange the defendant pleaded 
an cutlagory in bar, but becauſe he concluded his plea with et Hac 
paratus eff verificare inſtead of prout patet per recordum, judg- 
ment was given for the plaintiff, 3 Lev. 29 Mich. 33 Car. 2. 
C. B. Hage v. Skinner. 

7. Action againſt the warden of the Fleet, who pleaded ſalvis 
ſibi omnibus advantagiis ad billam præd &c. that he was an officer 
of the Court of C. B. and that no officer of that Court can be ſued 
but coram juſticiariis C. B. The plaintiff replied, that tempore ex- 
hibitionis bill the defendant was in cuſtodia mar. mareſc. in quodam 
placits debiti ad ſectum A. B. And upon demurrer it was held, that 
prout patet per recordum ig only matter of form, and helped by a ge- 
neral demurrer ; becauſe where a record is pleaded without fuch 
a concluſion, the other fide may anſwer nul tiel record; beſides 
this is no plea after an imparlance. 1 Salk. 1. Mich. 8 W. 3. 
B. R. Duncomb v. Church. 

8. The defendant entered into a recognizance before a judge of 14. Rayms 
C. B. that if the plaintiff in error ſhould be nonſuited, or the writ : 2 1358 
diſcontinued, or the judgment affirmed, then he would pay, &c. and * * 
now a ſcire facias was brought upon this recognizance, &, And 
the defendant craved oyer, and Hat the plaintiff in errar did pro- 
ſecute the writ, and aſſigned errors, et quod placitum ſuper pradlict. 
breve de error, adhuc pendet indeterminatum ; the plaintiff replied, 
that the judgment was affirmed abſque hoc that placitum pendet inde= 
terminatum ; and upon demurrer to this replication the plaintiff 
had judgment in C. B, And now the defendant brought a writ 
of error; the Court held, that the detendant's plea was only by 
way of excuſe; and that it had been ſufficient for him to have 
pleaded, that the errors were aſſigned, and that placitum inde 
pendet indeterminat. 2dly, They held that this was in the ne- 
gative, and therefore the defendant need not conclude with a 
prout patet per recordum; but he ought te have faid, that the 
record was certified into B. R. in ſuch a term, and quad ſuperinde 
taliter proceſſum fuit, quod fudicium affirmatum fuit prout patet per 
recordum ; and if it was not ſo, that the detendant might have 
rejoined nul tiel record, And this replication was adjudged ill, 
Iſt, Becauſe it makes that a matter of inducement, awhich ſhould have 
been the point in iſſue, 2dly, Becauſe the traverſe puts a matter of 
record to be tried by the country; and thereupon the Court was 
going to reverſe the judgment, but an exception was taken to 
the writ of error, for which it was quaſhed, 2 Salk. 5 20. 
Paſch. 4 Annz. B. R. Fanſhaw v. Morriſon. 

9. 4 & 5 Anne 16. Enacts, That upon demurrer joined N any 

1 0, 


Court of record ud exception ſhall be taken for omiſſſan of prout patet 
per recordum, but the Court ſhall give judgment without regarding 
fuch deſect, except ſhewed for cauſe. 

10. The defendant in falſe impriſoument jufifed under a writ 
taken out at ſuch a time; the plaintiff demurred and had judg- 
ment in C. B. becauſe the defendant did not conclude his plex 
with prout patet per recordum, nor traverte his impritoning the 
plaintiff at any other time. Upon error it was argued, that if the 
action had been againſt the /heri, and he had ju/7;fied under the 
4writ, he muſt have concluded his plea with prout patet per re- 
cordum, becauſe it would not be a record if he had not returned 
the writ ; but though he never return it, it is {till a good juſti- 
fication for the defendant in this ation; and it is not abfolutely 
neceſſary for a defendant to conclude his plea fo, becauſe a writ 
may be loſt, Per Cur. Tae original gives jurifdiction to this 
Court, ſo that if it be not returned, the Court has no jurililiction 
in this caſe, and the cauſe cannot properly be faid to be in 
Court, but if the Heri never returned the writ, how could the 


[ 187 J defendant in this action plead prout patet per recordum ? there- 


fore his plea muſt be good without ſuch concluſion; and if his 
plea be good, then the traverſe would be immaterial; and ſo the 
judgment in C. B. was reverſed. 8 Mod 30. Hill, 7 Geo. 1721. 
Carvel v. Manley. 


(P) Pleadings. Profert or Monſtrans. Neceſſary 


in what Caſes, and when. 


F. I aſſiſe it was ſaid, that he who ig nat tenant ſhall not have 

a day to certify record of outlawwry, fine, nor other record, 
but ſhall ſhew it preſently ; for if he ſhould have a day, and fail 
at his day, he can loſe nothing by the failure, Br. Monſtrans, 


pl. 89 cites 19 Aſſ. 10. | 
2. In aſſiſe the tenant pleaded a recovery by a ſtranger againſt W. 


N. which gſtate of the recoveror Je has, and the eſtate of the- 


plaintiff was meſne between the diſſeiſin; upon which the 
ſtranger recovered; and prayed judgment if aſſiſe, &c, and a 
good plea without ſhewing the record; for it is ſaid elſewhere, 
that he ſhall have day to bring it in. Br. Monſtrans, pl. go. 
cites 22 Aſſ. 28. | 

3. In afliſe the tenant intitled himſelf, inaſmuch as W. was 
ſeiſed in fee, and was bound to him in a fatute merchant, and he 
ſued execution, and ſhewed how in form, &c. and ſhewed the 
ſtatute; but it is ſaid that he need not, for the execution ir of 
record; quod nota. Br. Monſtrans, pl. 95. cites 24 Aſſ. 2. 

4. In aſſiſe, a recovery in writ of right patent in Court of the 
lord is no bar without ſhewing of the record, exemplified ſub ſigillo 
cancellariz; quod nota; upon which the aſſiſe was awarded: 


the reaſon ſcems to be becauſe this recovery is not of record, 
3 | whereas 
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Record. 


whereas had it been of record, he might have had a day given 
to bring it in. Br. Monſtrans, pl, 97. cites 28 Aff. 14. 

5. In affile the defendant pleaded outlawry of feliny in the 
Plaintiff; judgment, if he ſhall be anſwered; and the opinion 
of the Court was, that he ſhall well have the plea without ſhew- 
ing record thereof; quære. Br. Monſtrans, pl. 98. cites 29 
Aff. 61. 


187 


But in in- 
dictment of 
murder outs 
lawry was 
pleaded in 
one of the 
indictots in 


treſpaſs; and becauſe he had not the record ready, and the Court conceiving it to be alledged in 
delay of juttice only, theretore they ordered the detendant to anſwer, Cro. C. 147. Hill. 4 Car. 


Sir William Withipole's Caſe.—2 Hawk. Pl. C. 219. cap. 25. 1. 29. cites S. C. 


6. In debt upon a recovery in anther Curt the plaintiff ought 
to ſhew the record af the fir day; quwzre inde. Br. Monſtrans, 
pl. 131. cites 11 H. 4. 12. 


cd at firſt. For per Jenney, in an action of debt in Pank, uon a recovery of damage 


Ibid. pl. 
139. Contra 
that it net 


of necgſſity to 


ſhrew the re— 
J in a lea of 


bind in aucient derncſue, the plaintiff may declare upon a recovery by record of a foreign Court, 
without ſhewing the record ; and rf d-fendant pleads nul tiel record, the Court muy wite for the recor dz 


guyd non negatur, Br, Monitrans, pl. 139. Cites 9 E. 4. 42, 43. 


7. Where a man pleads a record to the writ, he all /hew it 
emmediately, Br. Brief, pl. 8. cites 3 H. 6. 15. 

8. Debt upon r-covery of lol. damages in treſpaſs in Court of Pie- 
pravders of , and the tenzy of the record was made to come into 
chancery by certiorari, and ſent into bank by mittimus, and a decla- 
ration upon the record, cujus tenor. &c. was comprized in the 
count. Rolf. offered to demur, becauſe he did not ſhew the 
record itfeif; but the Court held contra to him, wherefore he 
paiſed over, and pleaded nul tiel record; quod nota, Br. 
Monſtrans, pl. 50. cites “ 7 H. 6. 18. 


A man may 
count upon 
a record of 
damages in 
debt brought 
thereof, 
without 


188 J 


ſhewing tre- 
cord; tor if 
it be not 


ac, the other may ſay that nul tiel record. and the plaintiff ſhall cauſe it to be certified. Br. 
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9. If a man challenges a jurir by matter of record, as that he has 
deen attainted, &c. he ſhall ſhew- record thereof preſently. Br. 
dlonſtrans, pl. 132. cites 33 H. 6. 1. | | 

10. Debt was brought in bank upon recognizance taken before the 
Mayer of Hereford, and the defendant pleaded nul tiel record; and 
well: and ſo ſee that the action lies without thewing the record, 
as it ſeems there. Br. Dette, pl. 128. cites 36 H. 6. 2. 

11, In quare impedit, if che defendant intitles himſelf by grant of 
the king tu N. fer life of the ad uoꝛuſon of B. and that the king 
after granted the reverſion to three in fee, who granted it to the de- 
fendant; there if he will plead the grant for term of life, he 
ought to plead it certainly in date, year, place, and day, though 
it does not belong to him; for if the other will reply nul tiel 

record, 
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record, it cannot be ce tijte 'd ne it be ond 'd cet tainly. And {9 
it ſeems there, that if one pleads letters patent, and ſhews them, 
yet the other may ſay that nul tiel record, and then he Hal 

_ certify it under exempliſecation /  magns ſigillo. Br. Record, pl. 39. 
cites 38 H. 6. 34. 


it were = Court where the record is, Sc. Br. Monſtrans, pl. 123. cites 
1719 E. 4.9. | 
the record itſelf remains, wut fees ving the record exemplificd under the great ſeal of Ergland, if 
it be denied; for it ougit to come into Chancery by certiorari, and there to be c xemplified under 
the great ſcal; for / it be exe hed under the ſeal of tie Common Pleas, Exchequer, or the like, thoſe 
art but evidence to the jury. Br. Record, pl. 65. cites 22 H. 8. and 28 All, 14. 

® Br. Record, pl. 62. cites S. C. 


Br. Dette, 12. A man may bring an action of debt in C. B. and declare | 
Pl. 132. cites _ 8 | 3 
8. C. upon a recovery of debt or damages in London, ancient demeſne, . 
or other franchiſe, arithout ſhewing 1ecord; and if the defendant g 

pleads nul tiel record, it ſuffices to certify the fenar ef the record, E 

without the record itſelf, Br. NMonſtrans, pl. 84. cites 39 8 

a, = 4. 

m _—_— If a man would plead to have advantage thereof him- 5 
Pant I ſag he ought to have the record in pugns, wnle/s it be in the ſame 15 
25 


ä 
RE Bll 


14. If a man pleads record in the ſame Court where they are in- 
rolled, the party may plead them without ſhewing them, and it 
is ſutficient notwithtanding they were never pleaded befare; and ſo 
it is uſed in the Exchequer. Br. Monſtrans, pl. 124. cites 

21 E. 4. 48, 39. 

is. There is a diference betaveen letters patents aud other records; 
for per Brian, the demandant mutt thew the letters patents; but 
if a fine or other record be denied, they may come in by certio- 
rari and mittimus; but contrary of letters patents; for if they 
be ſhewn, they ſhall not be denied. Br. Monſtrans, pl. 112. 
cites 12 H. 7. 11. 

16. Where a man ſhews record exemplified under the ſeal of the 
Exchequer o Common Pleas, the other may fay nul tiel record 

againſt it. Contra, if he thews exemplitication under the great 
ſeal of the Chancery; note the diverſity, Br, Record, pl. 83, 
4 cites 16 H. 7. 11. Per tot, Cur. 
4 17. He that pleads in diſability by record, muſt bring in the 
2 record, or a certificate immediately, /s pede fegillt;, as in ex- 
| 4 | communication, the certificate of the biſhop under his ſeal; in 
4 
, 


outlawry, to plead the outlawry hic in curia prolat. And 13 H. 6. 

15. one ſhall not plead in abatement a record or any other dila- 

i ( 189 J tory plea, without having it in Court. 3 Lev. 334. Trin. 4 W. 
i & M. C. B. Lord Petre v. the Univerſity of Cambridge. | 
a 18. G. brought an action of falſe impriſonment againſt B. 
The defendant Juſt ified. under a judgment given againſt the plain- 

tiff by the College of Phy ficians, and a fine impoſed by them, and 

commitment to priſon. And it was moved in behalf of the plain- 
tiff, that the king's bench would make an order, that the regiſter | 
of the C:lege of Phyſicians ſhould permit the plaintiff to have copies of 35 


the proceedings and judgment, to enable the plaintiff to reply to 
t he 


the plea of the defendants, who were cenſors of the College. 
Sed non allocatur. For per Curiam, the king's bench cannot 
oblige the College of Phyſicians to permit the plaintiff to have 
any copy of thcir proceedings; for they act in a judicial manner 
by authority of an act of parliament, and therefore it ſhall be 
preſumed that they have done right; and this record may be 
pleaded without a profert in curia, and therefore no oyer can be 
prayed of it, and therefore the defendants ſhall not be bound 
to give a copy; for it would be in effect to diſcover their evi- 
dence. Ld, Raym. Rep. 252, 253. Mich, 9 Will. 3. Dr. 
Gronvelt v, Dr, Burrell, &c. 

19. Serjeant Hawkins takes it to be agreed, that auterfoits gc- S, P. 
quit, being a plea in bar, and the record not in the cuſtody of - wo 
nor the property of him that pleads it, there is no need to plead . — 
it with a profert ſub pede ſigilli; but the defendant ſhall have a ſ. 63. 
day given him to bring it in. Hawk. Pl. C. 369. cap. 35. S. 2. 


(Q) Tenor of the Record. Sufficient in what 
Caſes, | 


I. [JFON recovery of annuity againſt a parſon by a prior, the tenor 

of the record ⁊uas removed by certtorart into chancery, and ſent 

ants bank by mittimus, and ſcire facias to have execution awarded out 

6 it, and good by award; for the chancellor will not write to 

the treaſurer for the record, but for the tenor of the record, 

quod nota. Br. Record, pl. 4. cites 34 H. 6. 2. | 
2. Scire facias ſuper tenorem tenoris recordi, ſent out of chancery And by 


into bank, was ſued to have execution upon recovery of an annuity, and - —_ 
* . r 
the reaſon that it was /uper tenorem tenoris was, becauſe that before t 


the record was removed out of bank after the recovery, the tenor of it anno g or 1 
was ſent into chancery to be exemplified, and there was filed, and they ok this mug 


they awarde 


never take off the file any tenor when it is filed, but to ſend the tenor of eg execu- 
the tenor ; nor when they have the tenor, they will not write to tion upon 


the treaſury for the tenor again; but when the tenor is ſo in the tenor of 
tic tenor, 


chancery to be exemplified, there the ſame term they will ſend 1bia.— 
the ſame tenor; but if it be once filed, or if the term be paſſed, And, per 


there they will not ſend the tenor, but the tenor of the tenor, = 


quod nota. Br. Record, pl, 9. cites 34 H. 6. 51. Pear by the 
ti mus 

where the principal record is, they cannot proceed; for if it appears that the record is in the Treaſury, 
then they will proceed here upon the tenor of the tenor; tor the Treatury cannot award execu- 
tion; but it may be, that the record is removed into B. R. by writ of error, and affirmed, and 
then he may ſue execution there; and it may be, that it remains yet in this Court, and then execu- 
tion ought to be awarded upon the record, and not upon the tenor of the tenor; therefore they will not 
procee. till they be aſcertained where the record is. Br. Record, pl. g. cites 34 H. 6. 51. 
And if it be written to the juſtices of aſſiſe, they ought to certify the record itſelf; for otherwiſe they 
ought to award execution, and ſo two executions, which {hall not be ſuftered, per Priſot. Br. 
_— pl. 9. cites 34 H. 6. 51. and 37 H. 6. 31. accordingly. Queere legem of the princi- 
pal calc, 


3- Where a man recovers in ancient demeſne land and damages, = Sci. _ 
1/0; : . . 130. cl 
er before juſlices of aſſiſe or in eyre, and the tenor of the record is re- I. C Br. 
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1 9o* Record. 


executions, moved into chancery by certiorari, and ſent into C. B. by mittimur, 
* 5: ene e faintiſſſball not have execution without the record itſelf ; tor the firſt 
: Court where the record itſelf remains may award execution there, 
and fo two executions, which is inconvenient z contra upon tenor 
of record ſent ot F the treaſury; for there are no juſtices which 
may award execution in the treaſury, Br. Record, pl. 40. cites 

39 H. 6. 3. | 
do chere a 4. And there it is agreed by all the juſtices, that debt may be 


OY = . brought in bank for damages recovered in ancient demeſne, or in a 
the other franchiſe, and there rf the defendant pleads no ſuch record, it ſuffices 
faxs _ to certify the tenor of the record. Br. Execution, pl. 75. cites 

mui Ot: 
ewe 39 H. 6. 3. 4. 
there it ſuffices to certify the tenor of the record. Ibid.—Br, Record, pl. 40. citesS. C. for this 
proves that there is ſuch a record. Hut it is not {ulhcient o award + ſer. fa, without the record 
it/elf. Br Execution, pl. 75. —— Brooke ſays, and ſo ſce that action of debt of the damages lies 
without the record 12ſelf to have execution, and yet not to ante fer. fa, Note a diverſity ; and allo it 
may be. that the record itſelf is reveried by error, diſceit, or otherwiſe; and therefore execution 
ſhall not be awarded*upon the tenor of @ record unleſs in caſe of a certificate out of the Treaſury, Br. 
Executions, pl. 75. And per Prifot attaint does not lie upon the tenor of the record, but one 
ought to have the record itſelf. Br. Record, pl. 40. cites S C. 

* Sericant Hawkins ſays, it ſeems to have been generally holden, that wherever the purport of 
a certiotat i is not to proceed upon the record to be removed, but only to try an iſſue of nul tiel 
record, it is ſufficient to certify the tenor of the record, whether the certiorari require a certificate 
of the record itſelf, or of the tenor of it only. 2 Hawk. Pl. C. 295. cap. 27. 1. 76. 

+ S. P. Br. Record, pl. 80. cites 29 All. 23. 


Por where 5. A general writ was direfedt; C. and B. Juſtices of aſſiſe, ts 


«//:/e. * / / K "7 1,249” 2 ö 2 — . 
— 4.7 BS. be juſtices in ſeveral counties, and to take afſiſes in ſeveral counties 


cps quad and a orit of aſſiſe nas delivered to them in the circuit, and the 
reddat. cc. plaintiff appeared, and the defendant nat; but one as bailiff appeared 
e fe my ' for him, and ſhewed a writ of aſſociation, proving and reciting, that 
comes to the the king by patent had aſſigned B. ts be juſtice with them by aſſectation ; 


Juitices, re- but did nat fhew the patent of it, nor did B. came; and if the ſhew- 


h A .. 1 . . . 
e _ ing of the writ reciting an aflociation, without the patent of 


feiſez ing aſſociation, be ſufficient to make the two firſt juſtices credit and 
th: bands of obey it, or not, was the queſtion ? And by ſome, the writ ſuffices 


the +in 7, | . p F 
—_ 1 to make them ceaſe to proceed without the third, who is aſſo— 


ceale by this, ciate. Br. Record, pl. 53, cites 5 E. 4. 129, 

without | 

further notice; and yet it may be that it is a falſe rehearſal, and that there is no ſuch ſeiſin, nor 
here no ſuch patent of aſſociation. Ibid. So where a man ſays, that an attorney apprars withe 
out warrant, and writ comes out of the Chancery, reciting that there i a warrant, there this ſufhces, 
without ſhewing the principal record. Ibid. So where writ comes to the ſheriff or colle tor of 
the cuſtom, reciting that the king by patent had given to M. S. 31. and writ of delivery recitin that it 
be delirered to him, he ought to obey it, and pay the party, without ſhe wing the patent of record 
of it, and yet it may be, there is no ſuch patent, Ibid, — So where capras 2 to the ſherift, 
@zainſt J. N. and after he delivers a ſuperſedras to the ſheriff, reciting that the defendant has ab- 
feared in Curt, and found mainpriſe, and theretore ſuperſedeas, &c. he ſhall obey it, though the 
defendant never ſo appeared in Banco, nor found ſuch mainpriſe. Ibid, But by ſome the 
wr:t is not ſufficient, without ſhewing the patent; for the ſhewing of a writ of allowance, reciting 


4 pardon of felony is not ſufficient without ſhewing the pardon itſelf ; but ſhewing of fardon, without 


writ of allowance, ſuffices, but it ſeems that is not always ; for the pardon ought to be ſhewn in 
this rt to be allowed. Ibid. But in the caſe above, the very record did not appear to this 
Court, where the writ of recital is brought; and denied the caſe of the liberate to the collector. 
Ibid. But the beft opinion was, that the writ reciting the aſſociation ſuffices; for the patent of 
aſſociation belongs to B. who was aſſociate to them, which H. did not come, and therefore the 
patent cannot be ſhewn by him. Ibid.— But ſee the ſame year, fol. 137, that it was agreed iu 
the ſame caſe, that the writ, without the patent and commiſion, ts no! ſufficient for J. to fit, nor * 
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damnitied by a judgment had againſt him upon a plaint in Lon- 


the old juſtices to admit him; for a juſtice cannot be made by writ, but by patent and commiſſion, 
which ſhall be read in Court when B. w ois alloctate, ap cars, before that the old juſtices fhall 
admit him; but a juſtice may be diſcharged by writ, Note the diverſity. Ibid. 


6. Where a man traverſes office in Chancery at iſſue, and it is 
mnt into B. R. to be tried, the tranſcript only thal! be ſent into 
Bank, but the record itſelf ſhall remain in Chencery, quod 
notaz and therefore if he relinquithes the traverie, he cannot 
traverſe de novo in B R Br. Record, pl 6c. cites 14 E 4. 6. 
7. Upon non damniticatus the plaintiff replicd, that he was This cafe is 
D. 186, b. 
don, the defendant rejoined nul tiel record; and being at iilue, 
the plaintiff at the day brought in the tenor by mittimus; ad- 191 


judged a failure of the record. Nelſ. a. 824. pl. 3. cites Dyer and reports, 
that upon 


187. 
7 | the certifi- 
cation of the tenor, notwithſtanding the judgment was quod habeat recordum tali die ſuo peri- 

culo, the certificate was allowed, aud the plaintiff recovered thereupon. 


8. In aſſiſe the defendant pleaded outlazvry in the plaintiff, 
who replied nul tied record; and being at iſſue, the defendant 
brought i the tenor by mittimus, by which it appeared, that there 
was a variance in the day of the return of the exigent, and in the 
place where the outlaqwry was pronounced ;, and by reaſon of the va- 
riance aforeſaid, and alſo becauſe the plamtiff brought in the 
tenor of a revocation, &c. of the faid outlawry by mittimus 
(which revocation appeared to be after the ſaid plea pleaded) it 
was adjudged a failure of the record, D. 187. b. pl. 8. Mich. 
2 & 3 Lliz. Anon. 


(R) Opences relating to Records, and the Puniſhe 


ment thereof. 


1. 8 H. 6. FE NACTS, that if any record, or parcel of the ſame, The mit- 


cap. 12, writ, return, panell, proceſs, or warrant of attorney, cu 
in the king's * Courts of + Chancery, Exchequer, the ane Bench or the was, that 
other, whereas re- 

| cords are of 
ſuch high nature and credit, as they import in themſelves abſolute verity without contradiction g 
to the end, that there might be an end of contention and controverſy, and men migut reſt in 
latety and repoſe; certain clerks, and other perſons, did oftentimes imbezzel records, or ſome 
parcel of thera, and ſometimes a writ, return, panel, or proceſs, or warrant of attorney, or 
eraſe or vitiate the ſame; by reaſon whereot divers judgments were avoided or reverſed, wheres 
by no man as the ſtatute ſays) had any thing in ſurety, This was a great miſpriſon, tor which the 
offenders therein might be puniſhed, either at the ſuit of the king, by indictment; or at the ſuit 
of the party, by an action upon this caſe, 3 Inſt. 71. 

* This act extends not to any other court or plage, than is here named. 3 Inſt. 71. 

+ This mult be underſtood of the Court of Chancery, which proceeds according to courſe of 
the common law, as in caſe of privilege, of ſcire facias upon recognizances, traverles of oſſi es, 
and the like: for as to theſe it is a court of record, but as to the procecding by Engliſh bill in 
courſe of equity, it is no court of record; for thereupon no writ of error lies, as in the other 
caſes. 3 ink. 71. It extends to chancery, ſo far only as it proceeds according to the courle 
of the common law, Hawk. Pl. C. 113. cap. 45» 8. 3. 


Qz Or 


2 


. 


Tied 4: ans and : 
2 $a 

4A * $67 2 

Uns 


— 
pony ts 


2 


3 


From 


2 


e rr 
gh td, 2 e *» & - PRE 


n N 
3 hdr bn Je Win bY 14; ky 
\ 7% W 


18.9 


IS ET ene Er We Wen; 
n 
1 


au — » 
wag * 


en 
1 


— 


— - - 


WY YG es megan wo ew wwe Tt, "At 
þ*® + oo or was a * 


. 
Fun 


+, $a 
wo 


: 
47 


191 Reco:Þ, 
® The Or in his * Treaſury to be + voluntaf ily ſtclen, 101 away, 2011 . 


ng 
Res W call drawn, cr avoided, g 8 
7 eq Theſauraria Regis, the place where the king's treaſure is kept. This treaſure is twofold, vize 
2 bis money or coin ; and ano! 5 that is far more precious and excellent, and thoſe are the ſacred 1 
# $ JUCIMments®, re ords, ard othe r judicial proceedings, under the late cuſtody of the treaſurer and I fe 
nn caembertla:rs of the 1 xched\ ucr; and tins treafury is partly in the Exchequer, and partly in the ; 0 
| if Tower of London; for there te ancient rolls of the Treatury remaining in the Tower, and there- $ 1 
1:5 fore this act, intending to include both the one and the other, ſaith generally, En {a Treaſorie. 8 
1:24 a inſt. 51, 72. 8 
. ® Inthe ind ment upon this ſtatute, befdes felonice, the word [voluntary] muſt of neceſſity 7 
| . be uſcs. to agree with this att, Here are tour words uſed, (ſtolen, carried away, withdrawn, 5 b 
; . OT VV 891+ ; {fo as the ſenſe is. if any rec rd, or part of it, writ, return, pannel, procels, OT Wale Y . 
* rant Of + ey, &c. be tolen, carried away, withdrawn, or avoided, &c. And this word $ + 
8 voided) is 15 a Th word, and Goth include erafing or clipping, or cutting of the {ide or other Lf 
155 Part ot the roll, or any other Kind of avoiding 1 e lane. 3 Int. 72. $6 V. 
1 1 t; 


. 8 5 
* Tais at * By any clerk, er by ether perſons, L 


"> does not 2 213 
TT = a x . 4 . - : 5 , 1 5 y ( H 

1-3 extend to any judge of: Cen „ both becauſe it beginneth with 2 clerk, &c. and becauſe by the „. 
8 ſtatute of 8 K. 2 cap. 5 a fe i rs in,licked ut on a jud-e, Sc. for m 5 ny falſe entry, eraſee a2 
F< : H . 1 : 26 bo) 

4 nz any roll, or changing any vera: t. See the ſtatute, or it extends alfo to cl 4 only this is to 


. 
E .,CIVEenR IN tat itatu! 44 Were en is id (tC King and MS COUNCc it 15 1ntenc ed ot the 


. 


court of juſtice, where the mater depends; for the judges arc the king's council for judicature 


TEE A OBE 
"I 
822 


and proceedings, according to law and juſtice.“ g Inſt. 72. t S. P. To the di/ſher:ſon of any; 28 

and they are higlv puniſhable at common law tor ce offence "05 W's the like nature; as tor inſerting m: 

a 7 2 bill of indictment, not found by the jury among thoſe which were found, and fuch - by 

192 ' 7 1 1 » 0 - . , ® ; As. 5 

like. Hawk. PL Ce. 11% cap. 45: S. 4. S, P. 3 Mod. 66. Paſch. 1 Jac. 2. tze 

R. ne King v. Marl | by. 01 
B. R The King v. Marſh. = >< 

Ju ſtice Ingham paid in the reign of Fd. 1. Reo marks for a fine, for that a poor man being 55 of 

fined in an action of debt at 1 35. 44. Ihe taid juſtice, moved with pity, cauſed the roll to be == fad 
> * Bs : 


eraſed, and madeit6s. 84. 3 Inſt. 52. — Hawk. Fl. Cr. 113. cap. 45. S. 4. 

This cafe juſtice Southcot remembered. wh n C tlyn Ch. J. of the King's Bench in the reign of 
Qucen Fliz, would have ordered a ame of a roli in the like caſe, which Southcot, one of the 
Judzes of that Court, _—_ denied to aſſent unto; and ſaid openly, that he meant not to build 


a cl xc&x-houle ; for ſaid he 5 the fe that InTzha m paid for the like matter, the clock-houſe 
at Weſtminſter was built, and furnished with a clock, which s conunucs to this day. 3 Inſt. 72. 
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Thisaftex- Hy reaſan wwheresf any judgment l be + reverſed, that ſuch 

es, ealer, take: awwyy art geber, or 1 their ꝗ procurors, coun- 
whereupon cells and dos = | theresf iudicted, and by proceſs thereupon made 
Judgment is heregf duly convicted by their aun can, ian, 
g's ven. But | 
whether judgment be given in cauſes criminal at the ſuit of the king upon indictment, or at the 
ſuit of the party in an appeal, or in action real, perſonal or mixt. or of the like nature; this 2 
extends thereunto, if jud n be afterwards given, and to evt/zwries, for there judgm- ut 18 
given per judicium coronatorum. For it is not material whether the act be done againit this 
ſtatute either before or after judgment, ſo juagment be given. 3 Inft. 72. 

+ The word reverſe) 18 here taken, not only w here the jude ment is made crroncous, and oF — 
to be reverſed by writ of error, but where the judy ment is 1» annihilated, and made word, | 
ai it binds not, or may be reverſed or avoided by plea. See the book in T 2 R. 3. fol. 10. 
which expounds well this ſtatute. 2 Init. 72, 7 Br. Corone 173 (174) cites S. C. It was 
touched by Haughton J. tha: if a record eraſed ſhould be amended, and fo the judgment, in which 
the raſure was. be made perfect, the delinquent could not be impeached after tor felony for the 
raſure; becauſe the ſtatute is, if the rafare be ſuch that the judgment be defeated.) But Mountague 
Ch. J. and Yelverton J. held the contrary clearly, and that the eraſing the record is the offence 
which makes the felony, and not the getting nd; 2ment thereby. 2 Roll. Rep. 80, 81. Paſch. 
17 Jac. B. R. Whiting v. Abington. -—- Hawk. Pl. c. 113. cap. 44. . 5. accordingly ; for theſe 
words in the ſtatute are taker 1 to have the ſame purport, as it it were ſaid, whereby any judg- 
ment ſhall be annulled, or loſe its force and effect; for it is plain that the ſtatute cannot intend an 
actual reverſal by writ of error, becauſe it ſpeaks of ſtealing or carrying away, or avoiding of te- 7 
cords, which make it impoſſible that the judgment ſhould be reveried at all; becauſc no writ of J 
error can remove a judgment which appears not. 

: This act expreſsly extends to acce//97105 before, and leaves acceorirs aſter to the conſtruction the 
of law, yet may there be acceſſarics after the fact; for whenloever an offence is made a felony can 


by 20 of parliament, there ſhall be acceilarics to it both before and after 2s li it had ben a 
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Recotd, 192 


felony by the common law ; and therefore, thongh this act expreſſeth acceſſaries before, yet ie 
takes not away accellaries alter, but leaves them to the law, coutrary to the opinion of Jullice 
Stanford. 3 init. 72, 73.— Hawk. Fl. Cr. 117. cap. 45. f. 7. according to Lord Coke's opimon. 

It the acts that make this felony be commuted partly in one county, and partly in aneti r, but not 
ſo as to amcun? to a com late offence in either, within the flatutr, the party cannot be indicted for a 
felony ; becauſe the two counties cannot join inan indiétmem, and that which 1s done in one, 
cannot be tound in another, but he may be inaicted of a mfp rifarn wn either county, Hawk. Pl. C. 
313. cap. 45- f. 6. cites 2 R. 3. 10. b. 11. 3 Inſt. 73. St. Pl. C. 36. 


Or by ingusſ to be taken of luaiſiil men, * ( wheresf the one half ſhall * Here is a 
be of the men of any court of the ſume courts, and the other Calf of Eo 
F Loy | [SB JF 1 1 5 , 1 5 the one na 
1 Hall ve fig For fein, and jhatl mer The pain of felony to be of the 
+ d that the judrves of tt. e faid Counts of th, E OMe Bench, Or 9 the the 5 2 _ 
have poaver t5 hear and dei-rmine juch defaults before them, and theregf ct Ke. 
to nicke due prumify, Mont as ore 15 faid. for their 
knowled 
and for the better information of the others. 3 Inſt. 73. — + Ti-s clauſe i; in natur? of 4 comme 
fron to the juſtices of either Bench, rf the off nc2 br committed inthe county where the Benches d fit 
and the juſtices of either Bench have a concurrent authority. and which of them enquire firkk Hall 
procced ; but / the felony be committed in aruther county, than where the Benches bt, (as for 
example, in Surry, Herttord hire, cc. there the Juſtices ought to have a comm lon ; but 11 the 
Bench fit in Middleſex, and the felony is done in London, in which caſe a commuthon is requilite 
as is aforeſaid, ſome have ſaid, that by the charters of London. confirmed by parliament, the 
mayor ought to be principal in the commiltion, ant the mayor 18 none of the judges authorized 
by this act, to hear and determine this felony, but the juſtices of the one Bench or other; an 
there fore the ſtatute being penal, and to be taken ſtrictly, no proceeding can be; ſed ſalva res eſt; 
for the charters of the city of London extend only to ſuch ofiences committed in London, wheres 
of the mayor, with others by commiſhon, may enquire of, hear, and determine; and not to 
{ach oflences ſo annexed by authority of parliament to other perſons. as in this cafe to tie juſtices 
of the one bench or the other as the mayor is not warranted by the ſaid act to enquire, &c. And 
therefore a commitlion in this caſe may be made to the juttices of the one Bench or the other, 
omitting the mayor; ne caria regis deficeret in juſtitia cxhibenda, 3 Inſt. 73.— Hawk. NA. 


tap. 45. ſ. 8. 


2. An attachment iſſued againſt an afſiciat?, for mending a record | 193 J 
after a motion in arreſt cf judgment for the fame fault which he 
amended ; but upon making the record as it was before the 
amendment, and paying coſts, the Court ex gratia ſuperſeded 
the attachment. 8 Mod, 226. Hill. 10 Geo. 1724. Anon, 


For more of Record in General, See Error, Judgment, 
Trial, and other proper Titles. 


Recovery. 
(A) Bound, or Advantaged by it; Ie. 
„Px quod reddat againſt tenet fr Lf and he dj 


claimed, upon which the demandant entered, and well; 


the tenant for life died, now he in rever/ion is not bauud by it, be- 
cauſe the judgment upon diſclaimer is not that the demandant 
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193 Recovery, 


recover, but that the writ abate ; contra of judgment of the land; 
for this binds the entry of him in reverſion; otherwiſe upon 2 
diſclaimer. Br. Judgment, pl. 132. cites 36 H. 6. 29. 

2. Note, that every one who comes in under a recovery by judge 
ment, as ſervant, aſſignee, &c. ſhall be bound by the recovery, 
and every one who coines in by him who recovers by judgment, 
as tenant at will, leſſee, &c. tha!! have tie advantage to pfad 
it againſt him who is privy. Br. Judgment, pl. 119. cites 
2 4:36. 


(B) Of on? 7. ging; Where it ſhall be a Recovery 
of another, as Part of the Ancient Eſtate. 


Brooke ſays, 1. IF an adv5wſcn be aphroprinted to the abbot, and A B. brings 
— he writ of right of adtetſen by elder title than the appropriation 
inaſmuch as Ii, and recovers the advowſon of the parſonage, where a wicar is 
before re endowed; there he ſhall recover both the vicarage and the par- 
Jon Br Judgment, pl. 138. cites 16 E. 3. and Fitzh. 


tton there 

ws % % Grants, 56, 

carape, ior 

the vicar was made and endowed when the appropriation was made; and by recovery by the e/dey title 
than the abpropriation was, it is now made a parlonage again alone, and the wicarage d!//olved by 
Es judgment, Br. Judgment, pl. 138. | 


2. If a man domands rent fervice and recovers, he hall recover 
the ferwvices alſ; ; and yet they are not compriſed in the writ, Br. 
Demand, pl, 45. cites 44 E. 3. 19. 


2 "Wh | (C) Pleadings; How. 


But he can- 1. MAN may plead a recovery, and the eflate of the plaintiff 
rot plead a a a „ a 

os dee Tp meſne between the title of the writ and the recovery. Þr, 
eftate of Pleadings, pl. 141. cites 21 II. 6. 17. 


the plaintiff 
meine tetweer the fine levied and the execution thereof, Ibid. 


But other- 2, Treſpaſs upon 5 R. 2. The defendant pleaded a recovery in 
“ Cefſavit againſt a ſtranger, and the poſſeſſion of the plaintiff meſne le- 


another ace : . ; 
tion, 25 faween the title of the eefſavit and the recovery ; and per Cur. where 


Jorned on the recovery is pleaded in an ation foffeſſory, as in this action of 


Se. For treſpaſs, af;ſe, c he fhall ſay that the poſſeſſion was meſne between 


there upon 8 : ; 
„ judgment and execution; for the defendant had no cauſe to 
"9 very plead enter betore the judgment. Br. Pleadings, pl. 130. cites 21 
bs - ed he hall E 

8 fay thit the E. 4+: 52. 

t was m:ſne between the title and recovery. Ibid, 


3. In debt upon recovery the plaintiff may commence at the judg- 
ment, or at the original, at his pleaſure, Quod fuit conceflum. Per 
tot. Cur. Br, Pleadings, pl. 112. cites 21 E. 4. 54. 


4. Where 


9 . N 3 
© gt. UV, f SOBRE 71" 
— 3 I 


> . 


pI 2 | : 
A REELS . 


SPAR N n 

$9": v.45; rh 3 
nel . 
r . 


9 


8 


. OS | * 
r A 


1 
* 


Ears. ts 
ERS Toe 


cry 


rings 
ation 
ar 15 
Par- 
tzh. 


title 
ved by 


der 


Br. 


nt: 


Br. 


in 
e bes 
here 
of 
been 
e to 

21 


udge 
Per 


cre 


TH EZ ICE SEE. _ 


* + 


* 3 * > — 
9 +7 aw 3 
OLE n e 


3 Ax; I 05 


W 


n 2 
. 


Lo” 


CO I OE 


SEAT >, 9 
TY 2 1 3 * 
* 2 * 


SLES. . 


juulgment, without 
fo, there he ought ts ſhew how the eſtate of the tenant ⁊uas meſne, Viz. 
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Recovery, 194 


4. Where a man pleads a recovery by default, he ought to aver S. P. And 


that the tenant was tenant of the franktenement at the time of the re- — A 


C0 u. r. Pleadings, pl. 116. cites 21 E. 4. 65. & 22 E. 4. 30. ver his title 
that it is traverſable. | of upon 
which he 


brought] his writ Br. Pleadings, pl. 6. cites it as ſaid for law. 24 H. 8. And ſo it appears in the 
bob of entries. —Br. N. C. 64. S. C.— Bt it the recovery was by act tried, he need not to take 
the one averm nt 107 the other, Br. Pleadings. pl. 6. cites 24 HH. 8.—But it was faid that in god 
ei deforceat, he who pleads the recovery by &r fault need not ty aver the party tenant of the frankients 
mit at the time of Jus writ ; for it is proved that he was tenant at the time, &c. by the bringing 
of the quod ei detorceat ; for it is thr efet of this ation, becauſe the demandant in this action loft 
by default, inthe firftattion Ibid. — Lat he, who pleads recovery in writ of wafte by default 
xs. not to aver the party tenant; for nontenure iu this action is no plea, Ibid, Br. N. C. 6+ 


5. C —* Orig. is, Son Title de lon Brev, 


5. In formedon, if the tenant [pleads a recovery] by a ftranger 
again him by confeſſion of the attic, he need not to aver that the 
recovery is upon good title, Br. Brief, pl. 542. cites 10 H. 7. 1. 

6. There is a diverſity in pleading of a recovery betaween the plain— 
7 in alſiſe, and the tenaut; for the tenant may plead a recovery, and 
the eftate of the plaintiff meſus between the title of his writ and the 
ewing how; but if the plaintiff pleads recovery 


by abatement, diſſeifin, or «the» defeaſible title; note the diverſity. 
Br. Pleadings, pl. 2. cites 27 H. 8. 14. per Fitzherbert J. 

7. There is a dive-ſity where a judgment is ſeveral, and where 
it is intire; for where 40 acres are ecovered, it is ill to plead a 
recovery of 20 acres ; but it ſhould be pleaded ꝙ 40 acres, whereof 
20 are parcel, Comb. 253. Paſch. 6, W. & M. B. R. Gold 


v. Burket. 


For more of Recovery in General, See Bar, and other 
Proper Titles. 


Recovery Common. 1 95 1 


(A) * Recovery Common. What Thing ſhall be » The ric 


of common 


docked by it. recoverics 

ſeem to be 

(1. IF tenant in tail be, the remainder or reverſion in tail or in from Oc. 
TAVIAN 


fee to the king, and tenant in Poſſe/ſion 2 ers a common re- Lon 
covery; this cannot dock the eſtate in remainder or reverſion za0's _ 
of the king; becauſe it is but a conveyance, and ſo eſtate of cy has, 


3 
the king cannot be barred. ] cites 44 E. g. 
21. and ſays 


that my Lord Coke in Max Y PoRTIN CG Tox's Caſe. 10 Rep. 37. b. cites ſeveral caſes that from 
24 Edward 
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—_ Recovery Common, 


Faward the 24's time the judges were of opinon, that a common recovery was a good bar to an 
eltate tail, Ibid. But Jenkx. 25%. pl. 4. fays they were inttoduced in H. the 8en's time, and 
were never heard of getore.— But 6 Rep 49. in Mitpmay's Caſe, ſays they were introduced 
about {he 12 of E. the gth's time, — And Vent. 299. in Cale of BROWN V. WAITE ay, that 
from 12 F. 4. FAaLIARUM'S CASE, common recovecrics have been held not to be reſtrained by 
the Krone ge COMms, 

The cruc 7e2/0» of common recoveries being bars, ts not the recompence, but that they are common 


corre e , pe Wilde J. 2lev. 29 and there p. 30. Mich. 23 Car. 2. in the caſe of HupsoN 
v. B NSON. H e 0h J. (nd, that the . cCOMpPenee in raiue 15 the reaſon of the be by common 
ern g een tjfur in tai but not as to reterſto y or r mainder nan; but the rcaſon of that is, 


e Cr, in uppotition ol law is in of eſtate tail, and in judgment of law 1t {till has a con- 
„non law the donee poſt prolem ſuſcitatam might have alicned and barred the 
' @ mmon re-overy ig a5 4 Conveyance excepted out of the ſtatute We dong, and the recoe 

a 


0! the eitato tie donee had ; but the iſſue in tail is barrcd to claim it it in reſpect of the 


; 1: oMpence by the recov-ry, and the eſtate tail having in judgment of law continuance, 

224972 Uther verſhon or remainder can take place after the recovery fuftered by tenant in 

ta. ricem Rep. 363 pl. 465. S C. and P. by Hale, who ſaid that a recovery by tenant in 

tail fer 5 by way of continuance, and protraction of the eftats tal, fo that whereas before there 

was a p: ſh n11cy that the remainders might come into poſſeſſion, now. that poſſhibiluy is deſtroyed 

as iS faic. 14 CAPELL'S Cale, and for that reaſon all charges created by the remainder man fall ta 
the grou d. | 


— — a. Bu if the tenant in tail, the remainder or reverſion in tail 
Fol. 394. 22 a ftranger, the remainder or reverſion in fee to the king, and te- 
nant in tail in poſſefion ſuffers a common recovery, this ſhall 
As to bar. ; 
ring the re. bar all the eſtates before the eſtate of the king. 


mainder or 
reverſion in the king, See (Zz) 


Lutw. 8:9. z. But if there be tenant in taile, the remainder in taile to the 
m 215 notes * © 0 . 3 * . 

mon the king, the remainder in fee to a flranger, and tenant in tail in pot- 
Ce of ſeſſion ſuffers a common recovery; this ſhall bind the eſtate in 
<a poſſeſſion, and the remainder in fee, though the eſtate of the 
V. OO . . . i . 

* "avg king is not touched by it, H. 37 El. B. This point was one of 
Elizabeth's the points in the Serjcant's Caſe.] 

time, te | 

entry whereof is there ſet forth, ſays this may be collected from 2 Rep. Sir Hugh Cholm- 
ley's Cale. Tenant in ſpecial tail, the reverſion being in the king, ſuffered a common re- 
covery ; the queſtion was, whether the heir was barred ; the juſtices inclined | ſemble] that it was 
a bar, but no diſcontinuance of the tail, nor of the reverſion againſt the king; and Englefield ſaid 
that he had known it held a bar by good adv:ſement ; but Shelly doubted, D. 32. pl. 1. Paſch. 
28 & 24 H. 8. Anon. 


3 E 4. If baren ſciſed in right of his arife for life, remainder in tail la 
ces & © B. remainder 4% C. and baron bargains and ſells the land 4h anzther, 
againſt whim a precipe is brought, who wches him in remainder, 
and ſo a common recovery paſſes; this ſhall bind the remainders 
though not the feme, becauſe the bargaince was a good tenant 
to the præcipe. M. 10 Ja. B. per Curiam.] 
196 ] [5. If a man deviſes land # B. his younger ſon and his heir: 
= 'c J: 599- and that if he dies without ifſue living A. his eldeit fon, then the 
Exceutery land fhall remain over ts A. in fee, (which is an eſtate in fee, and 
&vife is not not in tail, and only a poſſibility in A. to have it if B. dies without 
barred by iſſue;) and after B. ſuffers a common recovery living A. and 


common . . . . 2 . . 
recovery, then dies without iſſue z this recovery docs not bind this poſſibi- 


| Snow v. lity ; but A, ſhall have the land notwithſtanding the recovery; 


Cutler, 


5. P. ley, becauſe the recovery in value cannot go to the pollibility z for 


by 
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196 


by ſuch means every contingent may be deſtroyed, M. 18. Ja. dn by 

B. R. between Brown and Pells, Adjudged per Curiam, contra c. f. Cart. 

Dodcridge, upon a ſpecial verdict. | 33. Trin. 
18 Car. 


C. B. in the Caſe of Smith v. 0 J. —S. P. and fo of ſpringing ufes. Pig. of Recov. 127. but 


lays, it n. uſt be owned that peo; 
terms baibarous and unknown to 4: common law 


6. Tenant jor life, the remainder ger, or tenant in tail, the re- 
mainder dr, is impleaded by writ of entry en le poſt, and he 
wouches a flranger, the demandant recovers againſt the tenant, 
and the tenant over in value; this ſhall bind him in remainder, 
per Montague J. and others; for the 72cmpence ſhall go to him 
in remainder; but yet in the caſe of the Lord Zoucy AND 
STOWELL in chancery, the law was determined otherwiſe by all 
the juſtices, as it is faid; the reaſon ſeems to be inaſmuch as 
when he vouches a ſtranger, the recompence ſhall not go to 
him in remainder; contra, if he vouches the donor or his heir 
who is privy ;z but at this day moſt put it in ure to bind the re- 
mainder. Br. Recoverie, pl. 28. cites 27 H. 8. 

7. Hale Ch. J. ſaid, That 9 Eliz. it was donbted, if there was 
tenant in tail remain. r fir rears, and tenant in tail had ſuffered a 
common recovery, whether the leaſe for years thould be barred 


dave been very ingenidus in perplexing the law; for $hole are 


Ad judged 
that ſuch 
leaſe was 
barred. Lev. 
36. Good 


r Sn 
r 


becauſe it was ſaid, that u recompence in value could go to the 
leaſe, = pur a1 gue but he ſaid that conſtant experience C. 
. e Sid. 102. 8. 
had been taken that the leaſe ſhall be barred. 2 Lev. 30. Mich. c.- But 
23 3 2. 'B. R. in the caſe of Hudſon v. Benſon and Baron. upon citing 
this Cale, 
Holt Ch. J. ſaid, that that oy 15 il reported in Lev. end: Lt the caſe 15 thus in his notes; there was a 
Jeale for 509 years, made {or railing of portions for daughters, to begin after the death of baron 
an, a feme, without iſſue m14le — then 5 another decd an 9 tate 500 1a] tail male was given to 
baron and feme, and botk thele ee deeds were made by the fame perſon; and there were 2 
prin-1pal queſtions, one of which was, whether the Ie; :le was barred by a recovery uttered by 
tlie tenants in tail, and reſolved unanimouſly that it was not, being cre -ated by another deed pre- 
eedent to the entail, and not expectant upom it, it was alto agreed, as Levinz has it, if the iſſue 
die without iſſue, the term ſhould begin; Powel! J. agreed the caſe of Sawod and CLERK, 
wh ich | he remembered well, bccaulc 1 Was rein arkable that a tenant in tail could not bar eſtates, 
iich were to begin aiter the entail ended, which was thought very miſchievous; for by that 
means a tenant in tail mi, in decerve a purchaſor, which he fat d ne ſhould doubt of. Holt's Rep. 
623. in the cale of Andrews v. Stroud. 


(B) Recovery Common. In what Caſes [an 
Eſtate] {all be docked by the Recovery, [And 


'" whom.) 


F tenant in tail levies n fine, and after the proclamations paſſed Cro- E. 388 
ſuffers a common recovery, though the tail was barred Pa 
beſore the recovery, yet this ſhall dock the remainders, and fo Jo.74. Roll. 
no tail at the time of the recover , becauſe it is common aſſurance, Reh. 129. 


Tr. 13 Ja. B. R. per Coke aid to be one Barton's Cale. | * — 


Bion. 
2. But if tenant in tail be aztain!cd of treaſon, and after ſuffers [ 197 ] 
a common recovery; this ſhall not dock the remainders; be- Roll. R. 
cauſe 
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197 Recovery Commont, 


2 e cauſe it is not any common aſſurance. Tr. 13 Ja. B. R. per 
ale Ot Her- BILE, - 

bert v. Bi. Coke and others.) 

nion, cites Barton's Caſe. For the tail is veſted in the King without office, and if he dies, 
and the heir of his body is vouched, remainder is not barred; for the tail did not deſcend, but 


velted in the king. Jenk. 251, pl. 41. 


[3. If tenant in tail be atzainted of treaſon, and the ling grants 
the land to J. S. wwhs bargains and ſells to B. againfl whom a præcipe 
is breught, who wuches J. S. and ſo common recovery had; this 
ſhall not bar the remainder, becauſe J. S. does not come in 
privity of the tail, M. 11. Ja. B. per Hubbard.) 


A recovery (C) Recovery Common. What FEftate ſhall be 
way be had “ . of . 
eber. laid to be bound by Common Recovery, with 


Out any 
f ; „ 7 7 5 

,.. 

with ſüngle, 5 


. I a common recovery be ſuffered by a ſingle voucher, it 
voucher, If ſhall nat bar any ęſtate but that of which the tenant againit 
there be a whom the recipe was brought, was ſciſed actually, or in law and 
, net in rigbi only, | 

had without 4 | 
eny voucher, the illue in tail is not barred ; for the recompence in value being the reaſon of bar* 

ring the 1:luc, a recovery by default, contellion, or nent dedire, binds not the u,; for he has 

no recompence, and is not eſtopped by his father's judgment, for he claims paramount the 

eſtoppel per formam dont ; and therefore in this caſe the iſſue may tallity. Pig. Recov. 108, 

Pig. of Recov. 10g. S. P. 


pm 2. If tenant for life, the remainder in tail be, and a ſtranger 
Fol. 395. diſſeiſes the tenant for life, and then infesffs him in remainder, a- 
80 if nas, Barnſl Whom a præcipe is brought, and he ſuffers a common reco- 
in tail be very, this ſhall not bind the remainder in tail, becauſe he was 
3 not ſeiſed thereof at the time, but had n/y a right thereto, and 
* ſo the recompence in value cannot go to it. Co. 3. Lincoln 


8 with College 59. Reſolved. | 
2 


woucher, or if tenant in tail makes a feofſment of the land, and takes bark an eſtate to himſelf in fer: or 
in tal, gnd /ufers 4 TEUETY with ſingle roucker, the entail is not barred. Pig. of Recov. 116. 


3. If tenant for life be, the remainder in tail to another, and he 
in remainder enters upon the liſſee and difſeiſes him, and after a præ- 
cipe is brought again? him, and ſuffers a common recovery; it 
teems that this thall bind the tail; for this diſſeiſin does nor diveſt 
the tail, nor turn it into a right, as appears by g H. 7. but he 
is a dijlzifor for the eſtate for life only, but as to himſelf he is 
ſciſed by force of the tail; for the eſtate of franktenement and 
reverſion cannot ſtand together diſtinctly. Contra Co. 3. Lin- 

. coln College 59. | | 
Brownl. 4. Tenant in tail covenanted to ſtand ſeiſed (in conſideration 
— of a marriage to be had with his ſon and the daughter of J. 8. 
Machiny, #79 the uſe of himſelf and his heirs, till the marriage had, and after to 
Cl-rk. - — himſelf for life, and after to the ſon and his wife in tail, and ſuffers 


2 _— 519. a ſingle recovery to this purpoſe: they die without iſſue. Ad- 
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Recovery Common. 4198 


judged that the remainder depending on the firſt eſtate tail is 
not barred ; for the /ng/e recovery binds only the eſtate in poſe 
ſellion, an! then it coming in this caſe after the tranſmutation 
of the halſiſſan by the * covenant, when he was not ſeiſed in 
tail, does not bind the remainder, It was agreed by all the 
juſtices, that though ſuch covenant alters the eſtate tail as to 
himſelf, yet as to all ſtrangers he remains tenant in tail; for if 
he takes feme after ſuch covenant to ſtand ſeiſed to the uſe of 
himſelf for life, ſhe ſhall. be endowed, Yelv. 51, Mich. 2 Jac. 
B. R. Freſhwater v. Rois. 


is 


3 (D) Recoveries Common. [By] what Perſons 
N and to whom may be ſuffered. 


[Baron and Feme, pl. 2. 3. 5.7. 8 9. 10. Infant, 
pl. 4. 6. 11. 12.] 
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t 5 [I. 2D 8 El. 25 2. 97. Kniveton, cites Co. 3 Cuppledick 6. te- 3 Rep. 6. b. 
nant for life, (* and he in) remainder in tail remainder 6 Rep. 77. 
40 the right heirs of tenant for life, | tenant for life] and he in re- LE 
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: 6 : 670. re- 
mainder ſuffer a common recovery, in which they vouch the com- ports, that 


mon vouchee ; this ſhall not bind the tail, becauſe he in remarn- 2 renain- 
er was to 


der is net tenant to the pracipe; and cites alſo, that according to 3 eideſt ſon 
this was adjudged in Banco Leach and Cole 41. 42 El. Rot. in tail, re- 


| mainder to 

1903-1 hes ſecond 

fon in tail. remainder te himſelf in fee, and that the pracipe was brought againſt the tenant for life, 
and the elde ſon, and vouched tre common vouchee. Anderſon, Walmfley, and Kingſmill held, 
that it is not any bar to the eſtate tail, nor to the remainder ; for the land recovered 1n value ſhall ? 
be in the fame degree as the land loſt is; for when a joint precipe is brought againit a tenant for bl 
life, and him in remainder, it ſuppoſes them to be jointenants, and the judgment ſhall be ac- | 
cordingly, and the recovery in value ſhall be according to the action; whereupon he recovered 
in value jointly, and ſo ſhall the executiou be allo, and then the recovery in value being acco:d- | 
ingly, it is in the ſame degree as the ctate tail was, and fo no bar to the iſſue in tail, nor to the 1 
remainder; far the cauſe of the bar is the afſ-ts recovered in value, and none ſhall be admitted to 4 
{ay that the aſſets recovered in value ſhall go in other manner than the record is.—“ Theſe words + 
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[2. Co. 3. [5] Owen Morgan; eſtate is made to the baron Le. 26.99. 
* S < - 8. 
and feme, and to the heirs of the body of the baron; common reco- G 4— 


very is had againſt the baron, who wuches the common vouchee, and] of Owen 


ſurvives his wife and dies without iſſue, yet adjudged that it is not znd Mor- 
gan's Cate. 


good, becauſe at the time of the recovery there were no moieties S A1 2 
between him and his feme, and the remainder depends upon the 8. C. by . 


entire eſtate, and the baron was not ſeiſed by force of the tail, name o ; 
and præcipe brought againſt him only. | * N 4 
And. 162. S. C.-——- Each having the entire eſtate, the remainder depends on the particular eftate 
they beth jointly have, without diviſion; and when the huſhaud alone takes the tenancy on himſelt, 
though it is good by eſtoppel, vet not according to the intereſt he has in the land; and when he 
4 is vouched and enters into warranty, he ſhall be intended donor of that particular Fo which the 
1 0 tenant had when he vouched, and of no other eſtate; and this is a ſole eſtate only by eſtoppel, and not 

= a Joint eſtate. by entireties with his wife; and as the vouchee comes in, fo the recompence goes, 
5 7 Which is only to the ſole eſtate of the huſband, and not to the remainder; for that does not de- 
- 2 pend on a ſole but Jount eſtate ; ſo that by reaſon of the recompence the remainder is not barred, 

t 


It is at large notwi 


4 
3 


r FT _JZ 
6 


n 255 e n R 9 * * 
. 1 $0 oe Oe > ; * T1 . CE 2 . we * l ee 
5 NS . 3 * 3 n 2 PRA, ve. 3 I EE f ———ß—ßß“ $2026 
1 we ot” 3 9 art hd ett Fe \ 


Dre 
1 Ry * 
+ ro on, <>». 

8 2 n. 8 


landing the eſtoppel, which goes not in privity to him in remainder, being 
a ſtranger 
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1984 Recovery Common. 


a ſtranger to the tenant; ard chere is no occaſion to falſiſy, beeauſe the title is falſe. Pig. of Ree 
cov. 70. Cites 5 Rep. 5. 3 K. 6. 9 R. 140. 2 Roll. Abr. 395. Stiles 320. 4 Le. 26. 1 And. 44. 
162. Gouldſ. 26. Dal. 37. f | 


6 Rep. 32. [3. Co. 3. Cupplidick 6. baren and feme ſeiſed to them and the 
Fitz wil- 2 1 "id . ; Y - 
ham Cafe, Pers male of the body of the baron, remainder in tail 4 B. reverſion 

x 0 * by pt . 7 - . 

SF. P. to the right heirs of the baron; the baron levies a fine, conuſee ſuf= 

»» 1 * 4* A 14" 47 — ] 3 4 + to . Q , - 
A. ana If, fers recovery, and wouches the barn, who wonuches the common 
/ { 1 7 3 3 . 

[ 192 } vanciee, and fo the recovery had; and reſolved that this reco— 
is wife e 1 ; M$ PE 

Wore ore very ſhall bind the tail, becauſe he comes in in privity of the 

fenarnts fer tail, 

IE, temain- 

der to the herrs of the S0 of A. remainder to B. in teil male. A. al ne d a recovery, ani 

teu eg the common v0ithes, Agreed that this is no bar as to the motety of tas lands whereot the 

wife was tenant for life, or to the eſtate tail which A. had expectant upon the ettate of M. or to 

the remainder of B. becauſe as to this moiety there was no tenant to the precip?. 3 Rep. 1. 3. b. 

Trin. 25 Eliz. Marquis of Wincheit-r's Cate. 

I: lands Are Swen fo gu ind and u e, and the hore of ths ky 15 of the 12 ung. remainder fo a 
Aranger, and the þu/5arnd diſcontinue, by fine or feoffment, or grants the land by leaſe and re- 
J-afe, or deed of bargain aid lale inrolled, and a writ of entry is brought againſt conuſce, feotlee, 
or grantee, and he rouches the huſoint alone, who vouckes the common touchee ; this common reco- 
very s good, and bars the eſtate tail, and 2/{ remainders, but not the wife's eſtate. Pig. of Re- 
£5). 67. 

But it lands are given to hu/band and wife, and the heirs of their tron bolirs, remainder over to a 
Kranger, and the huſband alone difcontinurs, and a recovery is ſuficred; this is no bar to the 
entail or remainders. Pig. of Recov. 67. 78. 

But if lands are given to /u/band and wife, and the herrs of their bodies begotten. and a writ of 
entry is brought againit the tenant of the præcipe made by them, and they come as touckees, and 
vouch the Commun voucaee ; 94s 15 2 good common recovery. Pig. of Recov. 70. 


A common [4. Common recovery again)? inf b guardian ſhall not bind 


recotery ſuf- : . —.—— | 
ed by in him, becaule it is a common conveyance, Co. 10. Ma. Port, 


ent by 43. 


g4irdimnts : 
good; but if &y etterrey, erroneous after full age, becauſe it ſhall be tried per pais, if the warrant 
of attorney was made by k:m when an infant, Sid. 321. Reby v. Robinſon. Becauſe he may 
have 7emed) againſt the guardian by action of the caſe, but has no remedy 2gainft the attorney, as 
wes adjudged 4 Jac. in Caic of Holland v. Lee. Godb. 161. Zouch v. Mitchell. 

In order to the ſuffering a common recovery by an infant, end to make it valid, there ought 
to be a privy fignet and,, manual, ſignitying the king's pleaſure, upon an application to him, 
and other friends of the intant, that a common recovery might be fufttercd, and then the infant 
and his friends arc examined in court as to the circumſtances of the ca'e, and their conſent, and 
thereupon a recovery is ſuflered ; and many recoveries have been {uffercd thus, and may be ſeen 
Ley. 83. and Hob 197. in Blount's Caie,—- Jenk. 299. pl. Co. upon this cate. ſays, that this 
caſe is not to be drawn into exemple.——- Though the king grants a privy ſcel, yet it is in the 
diſcretion of the Court whether they will permit it to paſs, and the inders do not permit it but 
when it will be advantageous to the infant; and though it be permitted to pals, yet it is avoids 
able by error. Per Cur. Ld. Raym. Rep. 113. Mich. 8 W. 3 in Cate of Hulbert v. Watts. 

It was long dublous whether a common recovery ſuffered by an infent by guardian was good; 
and in Many PozTixcrTon'sCair, 19 Rep. 42. the better on ſerms to be, that ſuch reco- 
veries are erroneous ; but that point is now ſettled, and it hath been the common practice to do 
it by pri ſeal, on weighty rea!uus, which has fome reſemb/ance with he civnl lau, where the im— 
perial authority {upplies, the defect of legal. Upon producing this privy ſeal to the Court of 
Common Pleas, thev admit a perſon of known ability and integrity to he guardian; and on 
ſhewing the reaſons for ſufleting a common recovery, end proving that it is /or the infant's ads 
vantage, it is done in open court: end in this caſe the judges have uſed to examine very ſtrictly 
into the preſent entails, and tzke the conſent of thoſe in remairder} and into the ends and pur- 
poſes of ſuch recovery, and to be attended with the writinss and parties in court, or at their 
chambers, before they zumit a guardan, and ſuffer the recovery to be palled in Court, Pig, of 
Re-ov. 64. 65. 

And this adn:iignce by g, and the reaſon of it, 77 grounded on A. 9 LAN. 4- pl. 10. Pig. 
of Recov. 6 | | 
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S. If baren and ſeme ſuffer a recovery, ' this ſhall bind the dme. On all reco- 


Co. 10. Port. 43. 


to examine feme Comets, and the firſt munen of {ich examination 18 42 E. 3 1 but now it 13 
Pig. vt Recov, 66. 


wholly difu! ed in common F<cove' ics, though it itil remains in tunes. 


[6. If an mfunt ſuffers a common recovery, in which he 
comes in as ve in proper perſin this ſhall not bind him, but 
he may reverſe it for this cauſe in a writ of error, IIIIl. 1650, 
between Ailett and Walker, per totam Curiam, agreed upon a 
ſpecial verdict, but judgment was given upon a ſpecial verdict 
againſt him, becaute it could not be avoided by entry without 
writ of error. Intratur. Tr. 1649. Rot. 200.) 

7. A. and Al. his wife tenants in er fas remainder to B. in 
fail, remainder 7 C. mn fee; A. alone levied a fine ro D. and died 
leaving ifſue ; the wife entered ; ſhe i is in of her eſtate-tail, and 
though the ifſue in tail were barred by the fine, yet by her 
entry B. und C. are remitted to their ſeveral remainders, and D. 


i cited of all his eſtate; and if /be ſuffer a recovery againſl herſef 


as tenant in tail, and u the common vouchee, „e old ren at i= 
ders of B. and C. are barred, but net her own eftate tail, Per Ho- 
bart Ch. J. Hob. 259. - caſe of Duncomh v. Wing field. | 

8. A. ſeiſed in fee, having 3 fsns, B. C. and D. * d upon the 
marriage of D. with Jane Searle, covenant to land ſriſed i the ule 
of himſelf for life, remainder to D. and Fane, and the heirs male 
of their bodies, remainder to i and the heirs males ꝙf his body, re- 
mainder 15 ( and the heirs mate of his body, remainder to B. and the 
heirs male of his body, remainder to the _ heirs of the father; 
A. died, D. in the life-time of his wife  [uffered a common recovery 
avithout her, and ſold the lands to W. R. then C. died without 
iſſue. D. had iſſue by Jane one fon and no more, named James, 
who dies, leaving iflue four daughters, but no ſon; B. had iſſue 
Thomas, who after the death of D. and Jane entered and con- 
veyed to the defchdant; the queſtion was, whether this reco- 
very ſuffered by D. as vouchee alone, w! ichout his wife Jane, 
ſhould bar the eſtate tail; it was agreed that it was not barred 
in toto, Jane not being vouched, according to“ CUPPLEDIKE's 
Caſe, and TOwz and Mokrcax's Cate there cited; but if it 
ſhould be barred for a mo:ety, the ſettlement being made before 
marriage. when they took by moicties, might be doudtcd, as it 
was in Cuppledike's Cafe. But the eſtate tail to D. and Jane 
being determined by their death, and D. having a remainder to 
himſelf and to the heirs male of his body, that remainder was 
totally barred, and all the remainders over; for the remainder 
in tail to D. paſſed by the recovery, and is in ſuppoſition of law 
in eſſe, and precedent to all the ſubſequent remainders, accord- 
ing to Capel's Caſe. 1 Rep. and {Benton and Baron's 
Caſe, lately adjudged in 2 B. 3 Lev. 107. Mich, 34 Car. 2. 
C. B. Hollett v. Sanders. 


5 erics there 
Was a writ 


A common 
recovery, 
ſuſtered by 
an infant 
in propri 
perſona, 
was reverſ. 
ed. Cro. E. 
323. Hop- 
ton & Ux. 
Ve Jones. 
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8. C. mem» 
toned in 
Pig. of Re- 
cov. 71, 7. 
and ſays 
that from 
this and 
dome other 
caſes there 
cited by 
tm, it may 
be b 
ed, that the 
hutband, 
whether 
lctled joints 
ly with his 
wite, either 
by moteties 
or entier- 
tics, or ſeiſ- 
ed only in 
her right, 
may create 
an eſtate of 
treehold 
during the 
coverture, 
and thereby 
make a ; 
good tenant 
to the præ- 
cipe with 
out her 
joining: 
and that 
this now is 


in conſtant experience and practice, an! faves the charge of a fine.“ See pl. 3.—t See pl. 2.— 
+ Tuis calc 1, in 2 Lev. 28. Ly the name ot Hud en v. Benſon and Baron, Mich. 24 Cai, . B. R. 
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S. C. Sid. 9. A jine was levied to the 2% the huſband and wife during their 
247- P' 12. joint lives, remainder 1 the heirs of the body of the wife by the huſband 


but neither 5 a 5 i 
there, or in to be begotten; afterwards he died, and the avidow marricl again, 


Raym. 126. and ſuffered a common recovery; adjudged that the iſſue of the firſt 
on, mn hutband was barred by this recovery, though the limitation was 
recovery to the firſt huſband and the wife during their joint lives; becauſe 
ſuttered the freehold did not determine by the death of the huſband, but 


atter the , : | 9 © . moe : 
death of the the Eſtate tail was executed in her, tub modo, 3 Nel, a, 52. 
buſband, pl. 9. cites Raym. 126. 


though that - | 
ſeems to have been the caſe; but the only point in thoſe books was, whether it was an eſtate tail 


executed in the wife ? And held that it was. The Calc of Merrel v. Rumſey. 


10 A man ſeiſed of lands in fee levied a fine to the uſe of 
himſelf far life, and after to his wife and the heirs of her body by him 
begatten, they both, having yſue, ſuffer a recovery. Pig. of Recov, 
80, 81 cites Co. Litt. 365. b. where it is ſaid to be void; but 
Mr. Pigot ſays, he cannot fee how this can be law; for the huſ- 
band and wife joining may bar the ittue by a recovery; and cites 
Cro. J. 475.——Sce Jointreſs, &c. (I) pl. 21. Kirkman v. 
Thompſon and the note there. 

Note Serj. 11. The king was petitioned by the huſband of an heireſs for a 
Maynard privy feat, directing his juſtices of England and Wales to take a fine 
_ the on common recovery, as there ſhould be occaſion, from the wife, 

dition was Notwithſtanding her minority, the being now 18 years od, in 
inaruaciaily order to the ſettling her eſtate to uſes, ſo that the huſband might 
ye for be ſure of an eſtate for life, though his wife (who was now big 
that a fine With child) ſhould die; whereupon the king referred it to the Lord 
could not Chancellor, who on hearing counſel for and againſt it, declared 
gs he thought the petition reaſonable, and that he would report 


Sp in. the ſame accordingly. Vern. 461. Sir Henry Mackworth's 


fant, cor Caſe. 


was it ever ; | 
done; but that a common recovery might be had as deſired by the king's ſpecial direction. Vern 


451. in Sir H. Mackworth's Caſe. 


12. Upon a petition by A. being 19 years old, for leave to 
ſuffer a common recovery to bar his ſiſter, who was next in re- 
mainder and his heir, ſhe having married his footman, the 
judges, to whom it was referred, obſerved upon the precedents 
produced of like recoveries by infants, that 7 of the petitions 
were by fathers on the marriage of their ſons, and an equal recompence 

wen; Whereas here was neither father nor marriage, and that 
this had been carricd too far already; and ſo diſallowed it, 
1 Salk, 567. Sir John St. Alban's Calc. 


3 C) Of 
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(E) Of what Thing. IVhat Eſtates may be barred rel. 396. 


by it. 


35 MMON recovery ſhall not bind gate tail. Cook. 10. 
Port. 37. b.] | | 

2. Common recovery ſhall bind eſtate [rail] all reverfrons and * See () 
remainders, and all leaſes and * charges by them. Co. 1. Capell 63. 

Co. 3. 61, Co. 6. Mildmay 42. 

3. By the judgment in common recovery, without execution, 10 Rep. 38. 
the tail is bound. Co. 1. Shelley 106. Co. 3. 3. D. 23 El. 376.] _— 

4. By common law common recovery thall bind the fail, re- 
werſicn being in the king. Co. 10. 48. 38] 33 U. 8. | 

[5. But not the reverſion of the king. 33 H. 8. 8. 224.] See (Z) 

6. In diverſe caſes things in abeyance may be barred and de- 
ſtroyed; as if tenant in tail be diſſciſcel, and releaſes to the diſſerſor,now 
Littleton ſays, that the eſtate tail is in abeyance; yet it may be 
barred by a common recovery, in which the fenant in tail is 
vst hell. Per Gawdy J. 1 Rep. 175. b. (g) 136, in Chudliegh's 
Calc. 

7. $9 if tenant in tail be, the remainder to the right heirs of F. S. if 6 Rep. 48. 
tenant in tail ſuffers a common recovery, the remainder 1s barred. « 8 
Per Gaudy J. 1 Rep. 136. a. (a) — 

| cited per 


Doderidge J. Palm. 139. as adjudged, H. 24 El. C. B. Copwood's Caſe.— 8. C. cited 2 Roll. 
Rep. 217. 221. in the Caſe of Pells v. Brown. | 


(F) By what Names. 


Ir. IF a man be ſeiſed of a reputed manor, which is not a manor in By name of 


fact, and he ſuffers a common recovery of it by name of the * manor a 
. . x x reputed na- 
enanor, it ſhall paſs well enough; for this common recovery is a % hall 


common aſſurance, Dubitatur M. 40 & 41 El. B. R. between pals even in 


Ewer and Heidon. — 


faid, that the king had made grants of the Manor of St. James, which was but a manor in re pu- 
tation. Per Hide Ch. J. in delivering the opinion of the Court. Lev. 28. Thinne v. Thinne. 

Indenture was to tuffer a recovery of a manor, and all lands reputed parcel ; the recovery is 
ſuffered of the manor ; the land; reputed parcel ſhell paſs, 1 Lev. 27. Paſch. 13 Car. 2. B. R. 
Thinne v. Thinne. — Becauſe it appears by the verdict, that it was the intent of the parties that 
it ſhould paſs; and becauſe the conſtant pratlice and received opinion ſince Sir MoyLts Fincn's 
Caſe, had been that lands reputed parcel ſhould pais. Sid. 190. Thinne v. Thinne, 


(G) Docked by it, what. Charges or Incumbrances. C 202 ] 


I. IF one deviſes lands to A. in tail, remainder to B. in tail, re- pa, 74 pl. 
mainder 1 C. in tail, and if they all die without iſſue, that 49. S. C. 
then the land fhall be fold by his executors; A, dies without iſſue, 
B. enters and ſuffers a recovery by writ of entry en le poſt againſt 
him, and dies without iſſue ; and then C. dies without iſſue; 
the 
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the executors are barred from making a ſale without doubt, 

Per Dyer and Welſh. Mo, 73. pl. 201. Trin. 6 Eliz, Anon. 
4 Le. 150. 2. A tenant in tail, remainder to B. in tail; B. granted a rent 
50: 5. charge; A. ſuffered a recovery, and declared the uſes to J. H. and 
t54-pl.ag8 his heirs, and died without 1Jue; The grantce of the rent dif- 
S. C. bythe trained, and J. H. brought replevin. Reſolved by all the juſ- 
ſg tices of England, that J. H. is not ſubject to the rent granted 
Gately,— by B. the remainder man in tail; for J. H. is in of an eſtate 
And. 282. derived from the tenant in tail in poſſeſlion, which eſtate is not 
1 ſubject to the charge of him in remainder; beſides, the charge 
Goldſb. 5. of him in remainder is good in law by reaſon of the nbility of 


Ph. 12.5. C. the lands coming ints palſiſſien, and then the poſſeſlion thall be 


—Foph. 5. a a k , a 
Sc.. charged; for the remainder of itſelf is a thing not manurable, 
Jenk. 250. neither can a diſtrets be taken in it, as it ought to be taken, 


PE 4. 8. C. upon the ſame land; and fo a condition is tacitly annexed to the 
—8. C. cited : 2 R 3 5 . 

by Dode. Charge of him in remainder, viz. That it ſhall take effect when 
ridge ].Cro. the remainder comes into poſſeſſion; and the charging a re- 
2, re mainder can be only in reſpect of the poſſibility of its coming 
Pells v. into poſſeſſion, which poſlibility is deſtroyed by the recovery. 
Brown — And the grantee cannot faltiify the recovery, not being ſuffered 


2 Rep. 52. by him who was chargeable with the rent, and the recovery bars 


b. cites 8. C. . b 2 1 
——This the remainder; fo that neither he nor any claiming under him 
cafe and ihe can falſify. And ſo it was refolved, that no /eaſv, rent, common, 
reaſons in recggnizance, nor other charge, intereſt, or ęſtalè made by the re 
it were ap- T . CN 1 n. J 5 
roved by mainder man thall charge the poſſeſſion of the recoveror. 1 Rep. 
Bale Ch. J. 61. b. Paſch. 23 Eliz, Capell's Caſe, 
and the . 
whole Court 2 Lev. 30. Mich. 23 Car. 2. B. R. in the Caſe of Hudſon v. Benſon and Baron. — 
S. C. cited Pig. of Recov. 118. and lays, it is becauſe at common law the remaiuder was only 
a poſſibility of reverter till the ſtatute of doms; and on that ſtatute the judges by conſtruction 
turned this poſÞbility into a fxed eſtate, called a remainder or reverſion; now as @ recovery WAS 
a conveyance accepted out of the ſtatute, and an inherent priviiedge annexed to the eftate, and as 
by it the tenant in tail could have barred the remainder, to he way all charges of the remainder 
man. And 2s the grantor of that charge had been bound by the common recovery, fo had thoſe 
that claim under him; for the recoveror in a common recovery is in of an cltate that he has gained 
under tenant in tail in poſſeſſion, wtach ettate is no ways ſubject to the charge of him in re- 
marnder or reverſion, aud the charge of him in remainder can only be good in refpett of the 
poſſibility that the land may come in polleflion, which being deſtroyed by the recovery, the re- 
mainder is gone, and cites Capeli's Cale. But he ſays, the more ſolid reaſon ſcems to be, that 
by the recovery the te tail is extended, and the recovcror in of an eſtate, that by ſuf poſition of 
law continue?) for ever; ſo that the eſtate h wing A perpetual CUI HNUANce, NO charge ot him in ICs 
verſion can take place; and refers to the Cale of Benſon v. Hodſon. 2 Lev. £8. where this is cx- 
plained? ty Lord Ch. J. Hale; and fays, that the Caſe on Lo. DeawEexnTWATER'S recovery Was 
determined upon the act of 4 Geo. 1. by the judges delegated to car claims on the fortered eſtates ; 
where it was reſolved, that he took no new eſtate by the recovery by way oi purchaſe, but was 
in of his old eſtate, Which by the poration of the recovery was extended into a fee ſimple, and 
diſcharged of the ſtatute de don's, and the limitations and reſtraints introduced thereby; which 


rcafon, he ſays, ſulis with common experience, 


Pig. of Re- 3. A tenant for life, remainder in tail to B. the remainder man 
cov. 124 & Icaſes for years to begin after the deceaſe of the tenant for life. 


125. Cites ; x : 
$. C.—4 A. ſuffers a recovery with wwcher of B. and dies. The leaſe is 


terart for not deſtroyed, but leſſee may falſify by common law, and alſo 
oe der % by the ſtatutes; but if B. who had the inheritance, had ſuffered 
A. in tail, a common recovery, that ſhould have deſtroyed all the remainders 


L 293 J aud reverſions thereupon depending, and all the eſtates derived 
| | out 


1 
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dut of ſuch remainder; but tenant for life has no ſuch power; ae 
> 7 4 p 1 of 7. p ky 4 to 21 fad, 
and here the recovery 75 had againſt the tenant far life and with #De maid 
voucher of tenant in tail. Cro, E. 718. pl. 45. Mich. 41 & 42 Eliz, 7 the right 
C. B. Pledgard v. Lake. herrs of the 
- defendant ; 
provided, that A. ſhall have porver to male leaſes for years in poſſeſſion, reverſion, or contingency; As 
mid: a leaſe tor years to commence after the death of B. without i,. Per Hale Ch. J. B. may bar 
this leaſe by a common recovery, though this ariſe precedent to the eſtate tail, becauſe it is in 
continuance of the eftate of B. Raym. 236. Mich. 25 Car. 2. B. R. Benſon v. Hodſon. 


Frecm. Rep. 365 S. C. reports, that the chief juſtice held, that in ſuch caſe the leaſe would not 


be barred by the recovery, 


4. Rent granted by tenant in tail is not barred by a common $9 if tenant 


7 7 1 Wn . "IF Snow”. f ala in tatl grants 
recovery by him. Cro. E. 793. Mich. 42 & 43 Eliz. in the caſe * 4 


of White v. Weſt. * 

| after his de- 
ceaſe roithout iſſue, and afterwards ſuffers a common recovery, and dies without iſſue, it is a good 
rent and ſhall bind the recoveror, &c. Arg. 4 Le. 133. in Capel's Cafe, alias Hunt v. Gately.— 
S. P. Pig. of Recov. 123. 

A. gave land to B. in tail, rendering rent; B. ſuffered a common recovery, with voucher, to 
the uſe of a {tranger aud his heirs, It was ſaid to have been lately held, in the Cafe of Lo. DE- 
LAWAR, that in ſuch caſe, notwithſtanding ſuch common recovery, the donor ſhould have the 
rent, though h's reverſion was gone. But Coke was of opinion, that the rent was gone; for it 
was incident to the reverſion, and there is no queſtion but the reverſion is gone. 3 Le. 261. pl. 
349. Hill. 32 Eliz in the Court of Wards. Anon. — S. P. And that it is not barred, becauſe 
the eſtate of him that ſuffers the recovery is charged with the rent, Per Hale Ch. J. Mod. 109. in 
the Caſe of Benſon v. Hodſon. 


5. A. was ſeiſed in fee of land; A, and B. levy a fine to J. S. who 2 And 170. 
rendered in tail to B. rendering rent; and by the ſame fine it was Pl. — C. 
limited, that if B died ꝛbilßhsut iſſue, tenementa prdicta integre . 
remanebunt to A. and his heirs, B. ſuffers a common recovery. S. C. Adjor- 
Reſolved, that it was a reverſion and not a remainder in A. and Jr 7 
that the rent was not extinct, becauſe A. was alwvays in pff. ion acne <1 
thereof; and it is diflin from the land; and that, whereof one calc, that 
is in poſſeſſion, cannot be deveſted by a recovery againſt another Ge wy 
perſon. And here is ns recompence for the rent; for that goes the gift A 
only for the land, and is not like the caſe of a rent granted out of tail is not 
a remainder ;, for that never was in poſſeſſion, nor a thing exe- — 3 
cuted; and though the reverſion, to which this rent was an- collateral 
nexed, is gone, yet the rent continues. Cro. E. 768, 792. e upon 
Mich. 42 & 43 Eliz. White v. Welt alias Geriſh. my 2 
of common right; but if there had been a condition of re-entry it had been barred, Twiſden J. 
doubted it the rent be not barred in Geriſh's Caſe; but Hale totis viribus ſaid, that it is not bats 
red. 2 Lev. 30. in the Caſe of Hudſon v. Benſon. 


6. A rent de nous was deviſed to A. in tail, remainder to B. in Cut. 52. 


fee. Adjudged that a common recovery barred the eſtate-tail, and bn, 1 


likewiſe the remainder in fee. Sid. 285. Paſch. 18 Car. 2. B. C. accord- 
R. Smith v. Farnaby. ingly; only 

that the 2d 
remainder was in tail. — Lev. 144. 8. C. Mich. 16 Car. 2. accordingly ; only makes the lime 
tation to A, for life. -— S. C. cited per Holt Ch. J. 12 Mod. 513. Paſch. 1g W. 3. Anon. And 
ſaid, that it was fo reſolved upon ſolemn argument. 

A. ſeiſed in fee deviſed his lands to F. . and the heirs of his body, remainder t9 the right heirs of 
A. upon condition that J. W. and his heirs ſhould pay an yearly rent charge of 151. per annum to 
B. and to the heirs of her body, and 15/7. a year to C. and the heirs of her body, and that if 
either of them ſhould die without iſſue, then the ſarvixor ſhould have the to for life, and that after 

Vor. XVIII. R he 


* 18 A, 47S ang . — 
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her death tie a ie 30 J. per ann. toni le hid to the heirs of the body of ſuch ſurviror: A. died, 
and aftewards B. levied a fine, and ſuffered a common recovery in which ſhe was rouchee, and de- 
elared the uſes to G. Ml. in tee, who granted it to the defendant P. and his hears; that the tenant 
attorned to him, and the rent being arrcar, he diſtraincd for it. The plaintift replied in bar to 
the avowry, that B. died witno..t iſſue before any rent was due; and upon demirrer the Court 
was of o inion for the avowant ; for they held that a reminder might well be of a rent de noto, 
and alſo that by the recovery in this cafe the eſtate in the rent was cularged, and that the reco— 
veror was thereby in of an eſtate in ſce-ſimp'e. No judgment was given, but the matter was 
ended by agreemen: of the parties. 2 Lutw. 12:8, Mich, 6 W. & M. Weeks v. Peach, 


| „ | 4 

[ 204 7. A recovery ſubſequent, ſ1Feroed! to >, | lateral purpoſe by te- 

| 4 1 1 4 not 77 ned. 4 * — — * £ 

iz- of Re- nant in tail, ſhall make go al! precedent incumbrances and acts, 
COV. 1 8 5 F = . 5 5 * 5 q N 
cites & C han. Caſes 120. Hill. 21 & 22 Car. 2. Goddard v. Complin. 

» — . 
Chan. Rep. 98. Porter v. Emery. S. P. — It tenant in tail makes a /eaſe not warrant'd by the 
Natute, or caters into a judz ment or recogntzance, and then futf rs a common recovery, the leaſe 
and other incumbrances arc all good, winch were before def-aitble by the iſſue; for the recoveror 
comes in ſub ect to all incumbtances of tenant in tail, and the recovery opens, as we call it, and 
lets in al! the incumbrances; and the efore when a man hes to do with at nant in tail that it 18 
incumbered with judgments, &c, it is very dangerous, though he futier a common reco ery; for 
all the precedent judgments take place of the fecurity he gives. Pig. of Recov. 120, 121. . 

Ten?nt in tail, incumbered with itatut s ard judgments, makes a mor?gaze of part of his eſtate 
for > - years, and after to corrovorate th's term,. let ies a fine ſur concefſit for 500 years with procla- 


mat ons to the mortgagee : and the queſtion was, whether tins fne {houid enure to the particular 


advantage of the mortgagee, or let in prior incumbrances. Sir Edward Northy was of opinion 
the fine let in all prior incumbrances. Sc. jeant Lutwich, after great conſideration, was of a con- 


trary opinion; but it ſeems Sir Edward Northy's opinion is the better; for let us take the caſe 
without the fine, and then ſee what operation tne fine has. It 1s plain that, during the life of 
tenant in tail, any prior 1ncumbrance was preterable to the mortgage for 500 years, and the 
mortgeger could never avoid the prior incumbrance, then what does (% fine do? that bars the 
ue and gite the conuſre a title, as long as tenant in tai has 1/fue of kts body, ſo that the eſtate, which 
before was good only for tenant in tail's life, and avoidable by his iſſue, now bars the iſſue, and 
is enlarged and made more extenſive; and what resſon can there be, that the eſtate thus enlarged 
ſhould not have cominuance for other incumbrances, as well as the mortgage? I really can ſee 
none; ſuppoſe this ad been a fine fur conuſance de droit come ceo, with proclamations, of the 
Whole eltate, none will fay but this lets in the incumbranccs, as long as tenant in tail had iſſue 
of his body, and they ſhould be preferred according to their priority: what difference is there 
then betu ene fine fur conufance de dioit come ceo, and a fine fur conceſſit, with proclama- 
tions Truly none as to the barring the iſſue, only one is a bar during the term granted by the 
fin fur conceſſit, and the other is a bar as long as there is iſſue; ſo that it feems the rncumbrances 
el take place before the mortgage; but the caſe being never reſolved, as I know of, deſerves con- 
fid-ration ; /ut rf in this caſe tenant in tai had ſuffered a recovery of part, and declared the uſe to the 
mortgagce tor Scars, no doubt all prior judgments had bcen let in. Pig. Recov. 121; 
122, 122. 


ow 1-8. 8. A. infeoffed J. N. and J. S. to the uſe of himſelf in 
EY MC ral male, remainder t9 B. in tail, remainder t9 his own right 
Benſon v. heirs; provided that if B. dies, and there be no iſſue male of his 
Fiogion. body, then C. ſhall have a rent charge of 2col. a year, until fhe 
ſhall have received 20001. and charges, the firſt payment to 

be made at the firſt day of payment, which ſhall be after 

the ſaid contingents. B. made a leaſe for 1000 years, and after- 

wards he levied a fine and ſuffered a recovery, and died with- 

out iſſue male, by which all the contingents happened. B. le- 

vied a fine and ſuffered a recovery. It was argued that this 
contingent rent=charge is not barred, becauſe it was ns in ef 

when the recovery was ſuffered, and ſo no recompence in value 

(by reaſon whereof common recoveries are bars) can go to it; 

and cited CuyeLEDpike's Caſe, and Cartr's Cate and Wrr- 

Lockk's Caſe. But it was reſolved that the rent was barred, 

the recovery barring all eſtates which are chargeable with it, ad- 

mitting 


6 


ö 
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mitting it to ariſe out of the ſeiſin of the feoffees, according to 
Whitlock's caſe. But it was agreed that if it had been by grant 
precedent io the feeffment, the recovery had not barred it. And it 
was fail that Capel's Caſe rules this caſe, and that all objections 
were made there as can be made here; that the reaſon of com- 
mon recoveries 1s not the recompence, but that they are common 
conveyances: that the land cannot be chargeable during the term 
for 1000 years, becauſe it was derived only out of the eſtate tail in B. 
which is determined, before which this charge could not ariſe, 
And judgment accordingly in Lancaſter, and afterwards af- 
firmed in B. R. And all the Court agreed to Capel's Caſe, and 
the reaſon of it. 2 Lev, 28 to 31. Mich. 23 Car. 2. B. R. Hud- 
ſon v. Benſon and Baron. | 

9. If a condition be for payment of rent, a common recovery will 2 Lev. 30. 
not bar it, but if a condition be for ding a collateral thing, it is a on 1 
bar. Per Hale Ch. J. Mod, 111, Paſch. 26 Car. 2. B. R. in 2 Roll. R. 


Caſe of Benſon v. Hodſon. 221. contra 
per Mount- 
age Ch. J. Condition, that runs with the land, cannot be barred by a common recovery; but a 


collatern/ condition mag; as if donor reſerve a rent, with a condition to re-enter, a recovery will 
not bar it; but if it be to re-enter for non-payment of a ſum in groſs, it is otherwiſe, 2 Salk. 
£70, Trin. 3 Ann. B. R. Page v. Hayward. In ſuch caſe the rent remains, but the condi- 
tion is gone, “ becauſe the reverſion is deſtroyed, Per Hale Ch. J. Freem. Rep. 364. pl. 466. 
in Caſe of Benſon v. Hudſon. 


10. All charges made upon the eftate tail, will continue upon thoſe * 20g } 
that claim under tcnant in tail (as the recoveror does) though As Ain; 
the iſſue will avoid them. Per Hale Ch. J. Freem, Rep. 365. |," 73% 
pl. 466. in Caſe of Benſon v. Hudſon. then makes & 

| ſeaſe accord- 
ing to the ftatute, or ſuffers a recovery, The leſſee or recoveree are chargeable with the rent. Per 
Hale. Ibid. | . . 

So if /e me tenant in tail grants a rent, and tales huſband and dies, the hoſband fen by the coure 
te is chargeable with the rent, becauſe he comes in under the eitate of t nant in tail. Per Hales 
Freem, Rep. 365. ut ſupra. 


11. Father tenant for life, remainder t9 the fon in tail, remain- 
der to the right heirs of the ſ5n, The hn in the life-time of his father 
makes a leaſe for years, and then ſuffered a common recovery,” and died 
without iſſue: in this caſe thete points were held clearly. iſt. 
That when the ſon makes a leaſe for years, this operates as well 
out of his remainder in fee as out of his eſtate-tail; ſo that when 
he dies without iſſue, this is a good leaſe againſt the heir in fee, 
unleſs the iſſue of tenant in tail had entered and avoided it. 
2dly. When tenant in tail makes a leaſe for years, and then 
ſuffers a recovery, this works by way of correboration upon the leaſe, 
= makes that good. Freem. Rep. 310. pl. 379. Mich. 1675. 
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ö | Where the Lands lie. 


This Caſs 1. A SEISED in tail, among other lands, of 2 marſhes called 
was denied * Enight{wick and Southwick, lying in an iſland called 
Eu ae Camby, in the pariſh of North Benſlect, ſuſfered ery, | 

Ch. l. who Camby, in the pariſh of North Benſleet, ſuffered a recovery, in 
ſaid that it which South Benflect and many other parilhes were named, and 
_ alto Camby, but the pariſh of North Benfleet was omitted; 
puted whe. an whether the lands in North Benfleet paſſed or no? was the 
ther a6 queſtion, upon a trial in ejectment at the bar, And all the 
# oe Court agreed, that the /:w-n and pariſh being omitted, though 
nus was Camby was a lieu conumw, yet being in à ten, the recovery did 
good, but not extend to it. That 2 common recovery in a town, parith, 
* wap or hamlet, is good, and perhaps in a place known t of the t92uny 
ume the Parith or hamlet; but to admit a recovery of lands in a place 
law was known in a town, &c. would be abſurd; for there is no town 


1 in which there are not 20 places known, Hutt. 106. Mich. 5 
that it was Car. Baker v. Johnſon. | 


good ; and | 
by the fame reaſon a recovery ſhall be good. for they are both amicable ſuits, and common au- 
rances, and as they grew more in practice, the judges have extended them farther. 2 Mod. 49. 


in Caſe of Lever v. Hoher. 


- <6 * 
. 


g 3 of are within the liberties f the ten of Shrewſbury. J. ſuffered a 
1 VET v. . . Y . . . 

3 Hover ad- recovery of all his lands in both vills; but the precipe wat of tav9 
| judzed ac- meſſuages and cloſes thereunts belonging (theſe were in Shrewſbury) 
7 nad. k "Nc ( mentioning thefe 772 Cotton ) lying and being in the will of 


2 Mod 47. . a 8 . 

Though 1 Shrewſbury, and the liberties thereof, The queſtion was, whe— 

was inſiſted ther the lands lying in Cottan, which is a diflin? vill, and nat 
that there is he in this recovery, do pals or not? It was inſiſted that they 
7 no præcipe . * 
. in the re- did not, becauſe though the writ of covenant upon which a fine 
206 | is levied is a perſonal action, yet a common recovery is a real 
giſter to action, and the land itſelf is demanded in the præcipe. But ad- 
recover judged that the lands in Cotton did paſs, Mod. 206. pl. 37. 


lands with- ; : 
in a liberty, Trin. 27 Car. 2, C. B. Jones v. Wait. 
neither 15 | 

there any authority in the law books for ſuch a recovery, and that liberties in the judgment of 
Izw ate incorporeal ; and conſequently it would be eblurd to ſay, that the lands which are cor- 
porcal ſhould be therein contained, But North Ch. J. ſaid, that the jury have found Cotton to 
be a vill in the liberty of Shrew{bury, and fo it is not iucorporcal. 


Judgment 3. B. bargains and ſells all his lands lying in the pariſh of 


for the de- : 
| fendant, for for aſſurance; then a common recovery is ſuffered of 109 acres 
| that it ap- of land, lying in Rippen; and the jury find that the pariſh of 


er, hw Rippon did contain ſeveral wills, among ft which one wa: called by the 
the deed of name of Rippon, but B. had ns lands in that vill; and they find 
bargain and farther, that the intent of the parties #vas, that all the lands in the 


| bale, that fariſh / Rippon ſb:ald paſs, The queſtion was, whether =y 


Tic intent 


(H) Good, or Not. I. Reſpect of the Place 


S. C. by the 2. J. was tenant in tail of /ands in Shrew/bury and Cotton; both 


was given Rippon to the defendant, and covenants to do farther acts, &c. 
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this recovery ſhould paſs the lands which lay out of the vill of 
Rippon, but in the pariſh of Ripron? : And the whole Court 
were of opinion, that as this caſe is, the lands in the parith of 
R. ſhould paſs. 1ſt. Becauſe UTE the recovery would be 


void, it being found that B. had no lands in the vill of R. 
2dly. It appears plainly to be the intent of the parties, that this 
ſhall be intended the pariſh of Kippon, (not becauſe the jury 
have found it, for the jndoes ſaid they would not regard that) 
but becauſe it appears by the indeiture of bargain and ſale, that it was 
inte ee, 55 of Rippon; and here that deed and this recovery 
make but one ae: according to-CROMWELL's Caſe, 2 Co. 


206 


of the par- 
ties w2s 
that the re- 
covery 
ſhould eu- 
tend to all 
his lands, 
as well in 
the pariſh of 
Rippon as 
in the vill 
of Rippon, 
that the 

dec d and 


the reco- 


And ſhall be conſtrued in congruity to the other, as one part of very, ac- 


a deed (hall by another ; and alt] houh a place ſpoken of imply 
is intended a vill, and ſtabitur præſumptioni donec probetur in 


contrarium, yet here is fſuiſicient proof that it is intended the 


parith of Rippon, and not the vill of Rippon; and fo judgment 
was given niſi. .Freem, Rep. 2 228. pl. 235. Trin. 1077; 
C. B. Adeſon v. Sir John . 


cording 0 
Cromwel.'s 
Cat's, hould 
be looked 
upon as one 
aſſurance, 
and that one 
ſhould he 


explained 


by the other. Freem. Rep. 241. Hill. 1677. pl. 252, C. B. Addiſon v. Sir John Otway, 


Mod. 25 O0. — 5 4. — 1 Mod. 233. 5, C. ad ud ged. 
John Otw ay's Caſe, 


(I) Good or not. In Reſpect of the Perſons ſuf- 


fering it, er {heir Ejiates, 


II was held, that if feo/ees te the fe of the gate tad, or other 

uſe, are impleaded,; and /iffer a coin mon recgd ery ; this thall 

bind the feoffees and their heirs, and ceſty que utc and his heirs, 

where the buyer or recoveror has no conutance of the firſt ule. 

But per Fitzherbert, this thall bind, though he 5 conuſance 
of the firſt uſe. Br. Recovery, pl. 29 cites 2 29 II. 

2. And by ſeveral, if ce/ly gue uſe in tail be vouched in à recovery, 


2 Vent. 31. S. . by name of Sir 


It was held 


and ſo the recovery paſſes, this thall bind the tail in uſe: and that a re- 
this ſeems to be by the ſuculle 1 R 3. which excepts tenant in tail; hd cefty 
for that is intended tenant in tail in paſſeſſian, and nt ce que uſe in que ufc in 
tail; for ceſty que uſe in tail is not tenant in tail. Ibid, — —_ 
but for his life, wherefore it is only a grant of his eſtate, Br. Feottments al. Ules, pl. 18. cite 
30 H. 8. Graſel ey 's Cale. — Ibtd. pl. 56. cites 8. C. — But it was held by ſcveral in — 


lem! DO! 
recovery. kr. Frofimecats al. Ut-s. pl. 5 


e E. 6. that the recovery ſhall bi nd the iſſue, if ce/ly que uſe in tail be veuched in the fame 


A fine or r-covery ot a cfty 4 que truſt i) tha all har and transfer the truſt, as it ſhould an eſtate at 


law, it it were upon a conhideration. Refolved | DY ihe Lorch Chancellor, 
and Windham J. But Tn it not becn for the conhderation Windham J. doubted 


Of it, becauſe he ſaid he looked upon this Cout as reme dial to thoic that come in 
Brown, — 2 TFreem. 


upon a conſideration, Kc. Chan. Cal:s 49. Paſch. 16 Car. 2. Goodrich v, 


the Maſter ot the Rolls, 


[ 207 


Rep. 189, S. C. and P. and that ſuch recovery operates as {trongly as an citate at law, and to 


the ſame purpoſe, it upon any confideration, 


It 1 que truſt in tail fatlers a —_— recovery, this bars the entail and all the remainders. 


Vern. R. 13. North v. Way, — 2 Ch. Catirs 78. North v. C nampernon. 
20 tenant tg the pracipe, but only the ceſty que truſt in tail was in 6% 


Though there was 
(hon under the t truſice who 


had the freehold in him, but was no party to the recovery ; yet decrezd a good bar, and a dif- 


tercnce was taken if there had been a ceſty que truſt jor hfe 


b. fore the truſl In ta! * lo that in caſe 


Me cilate in law had been executed according to the trutt, aud contequently the tenaut in tail 
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could 
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could not have barred the remainder in fee if he had ſuffered a recovery, there cefly que truſt 
in tail ſhould not bar the remainder by a common recovery, if there was no tenant to the præcipe. 
2 Ch. Caſes 63. Trin. 33 Car. 2. North v. Wilhams.— 1 his Caſe of Champernoon v. North, 
was agreed by Lord Keeper. Wrms.'s Rep. gi. Paſch. 1506 Ch. R. 245. Digby v. Morgan. 
—— 9 Mod. 143. Abr. Equ. Caſes y93. cites Sir Fr. Gerard's Cale, — Vern, 13. cites 


Weiiborn v. Downes. 


Jenk. 243- 
Pl. 20. S. P. 


S. c. cited 


Pig. of Re- 
cov. 73. But 
ſays, that 


218. it ſee ms 
there is ſuch 


3. A tenant in tail, remainder to J. S. in fee. A. was feriff 
of the county where the lands lay, and ſuffered a recovery with tlie 
common voucher over; a releaſe error and writs of error by A. 
will not hinder the remainder man, or even the iſſue in tail from 
bringing a writ of error or a formedon. D. 188. pl. 8. Sir 
Ralph Rovlet's Caſe. | 

4. A tenant for life, remainder 1 B. for life, remainder 2 1/7 
end 2d ſen of B. in tail, remainder ts C. D. and E. in like man- 
ner. B. has a ſon born, B. C. D. and E. levy a ſine to A. living 
the ſon; A. makes a fcoffment; the fon dies, another ſon being 
then born, Reſolved the contingent remainder ſtands good to the 
2d ſon, it being preſerved by the right continuing in the eldeſt 
ſon till the birth of the 2d. 2 Lev. 35. Hill. 23 & 24 Car. 2. 
B. R. Loid v. Broking, 1 Mod. 92. 

A dewifed his lands 14 his youngeſt daughter, and to the 
heirs of her body, remainder to the eldeſt daughter and the heirs 
of her body, with diverſe remainders over, provided that if his 
aid daughters, or any of them, or any others to whom he had 
thereby deviſed any remainder, /5uld willingly or adviſedly con- 
clude and agree ts and for the diing any act whereby the lands might 
not deſcend according to the limitations in his ſaid will, that then ſuch 
perſon or perſons ſhould be excluded from having ſuch eſtates, and that 
the eſtates limited to them ſhould be void, as if fuch daughter had 
not been named in his ſaid will, or had died without iſſue. The 
youngeſt daughter married, and then ſhe and her huſband fut- 
fered a common recovery to the uſe of them and their heirs. 
Adjudged that the youngeit daughter, being tenant in tail, could 
not be reſtrained by any proviſo or limitation from ſuffering a 
common recovery, becauſe it is incident and tacitly annexed to 
ſuch eſtate, and therefore it is repugnant to the gift to reſtrain 
her by any condition or limitation. 10 Rep. 35. a. Trin. 11 
Jac. Mary Portington's Caſe. 

6. Tenant iu tail, remainder in tail, remainder in fee; the 
tenant in tail is attainted of treaſon. Office is found. The king by 
his letters patents grants the lands to A. who bargains and ſells the 
land by deed 72 B. Afterwards B. ſuffers a common recovery, in 


Bot with- 

ſtanding the which the Zenant in tail is wiuched, and afterwards the deed is iu- 
pen rolled. Upon this being put as a quetiion to Lord Hobart, when 
Codbolt 8 


he took his place as chief juſtice of C. B. he held, That it was 
no bar of the remainder, becauſe before inrolment nothing paſſed, 


. but only by way of concluſion; and the bargainee was no lawful 
tenant in tenant to the præcipe. Godb. 218. pl. 314. Mich. 11 Jac, C. B. 
tail after an Anon. . 

attainder, | 


that by a common recovery, if there be a good tenant te the Præcipe, he may bar the iſſue, re. 


verlion 
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verſions, and remainders; for if the king pardons the party, and reſtores the land, 


attainder is in force, he may bar the entail. 


7. A. gives in tail to B. an alien, the remainder #9 C. in fee, 
Afterwards B. ſuffers a common recovery, and then an office is found. 
B. dies * without iſſue. The recovery ſhall bind C. in the re- 
mainder. Noy 137. Anon. 


cipe. 


alter his death eis not detcendible to his ie, 9 Rep, 141. a. Per Cur. in Beaumont 


* 208 


though the 


For till of- 
hce he was 
ſeiſed, and 
there was a 
good tenant 
to the præ- 


Pig. of Recov. 74. cites S. C. — By ſuch gift B. was tenant in tail, though the ſtate il 
* . . 
s Cale. 


8. The frther purchoſes land in the 1's name, an infant of 17 Liu. Rep. 
f ; = : / : 5 a : 7 243. S. Go 


years, and he would have ſuffered a recovery as tenant to the 
preecipe, but the Court would not ſuifer him. Het. 163. Mich. 
6 Car. C. B. Anon. 

9. If an lov ſuffers a common recovery, it will bar the 
eſtate tail, becauſe of the intended recompence only; and the 
tenant might have counterpleaded the vouching of ſuch perſon, 
and ſo it is his own fault. Arg. Keb. 30. in the cafe of Plunket 
v. Holms. 

10. A, by will devifed all his lords ts C. and his heirs, in truſt to 
pay debts ; and then in truſt for B. his grandaughter and the heirs of 
her bedy, remainder to C. and his heirs, pan condition that he marry 
B. and gave C. his perſonal eitate in truſt for B. until the attain 
21, and made C. executor, and died. B. refuſed ts marry C. and 
married J. R. and afterwards, at her age of 21. B. and J. R. 
made a bargain and ſale to W. R. to make him tenant to the præ- 
cipe in order to ſuffer a common recovery, in which B. and J. 
R. were vouched, and the uſes were declared to the iſſue of the 
marriage, remainder to her own right heirs. One queſtion 
was, if the intereſt of B. and her huſhand was barrable by a 
common recovery? The lord Chancellor took notice that it had 
been ſaid, that a legal and equitable intereſt caumnat be incorporated 
together; but he ſaid, that objection could not affect rhis caſe z 
tor though legal and equitable cſtates cannot be incorporated, 
yet A. has not limited an equitable eſtate | fir{t} and then the 
legal eſtate, but has at firſt given the whole fee; that it happens 
indeed, that the laſt part of the equitable intereſt may be con- 
ſidered as merged by coming to one and the ſame perſon, who 
had the whole legal eſtate in him; but that it would be hard, 
that by coming to C. though not abſolutely (becauſe the heir, 
upon the condition broken, might have taken the whole equi- 
table intercit out of him), that this ſhould prevent their incor- 
poration z and therefore he thought it an equitable eſtate in C. 
as well as that which was in B. and conſequently that B. and 
her huſband had a power to bar it. Cafes in Equity in Lord 
Talbot's time, 164. Hill. 9 Geo. 2. Sir John Robinſon v. 
Comyns, 
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(K) In reſpect of the Limitation. 


EOFFMENT was made by A. who bet back an Hate fer 
life, remainder to him who ſhould be his heir at the time of 
his death, and to the heirs male of his body begotten A. recos 
very tuitered by tenant for lite all be a bar; for the remainder 
was in abeyance. 35 Le. 51. P aſch. 15 Eliz. C. B. Anon, Cited 

; to have been adiudged. 
1 2. Termen in - by A ty the ule of b:m/e!f for bfe, and after- 
heid :"a: C. wards of bis eld? fon in tall, remainder to his rig bt heirs; A. at 
ow OE 5 the time of the feoffment had no ſon; A. ſu Fered a common 
covery by recovery, and afterwards had iſſue B. a fon, B. died living A, 
the com- but left a ſon named C. A. died. It was held, that C. ſhall 


bee, not avoid this recovery by the ſtatute 32 H. 8. For there was a 
be-au e the 1 
becom tec: remainder at the time of the recovery had veſted in C. And the 


cannot en- ſtatute is, that ſuch recovery ſhall be void againſt all perto:15 3 ta 
[ 2 229 ] whom the reverſion or remainder ſhall then appertain, ke. 26 
Ry the time of ſuch recovery. 2 Le. 224. 19 Eliz. in C. B. Anon. 
* 


and: 


——.! i. C. n 8 . 


3. Tenant for life, remainder fer life, remainder in tail [to tenant 
for life | remainder in Jee the f Gas for life ſi Her a recovery, 
the remainder in tail is barred, though the 2d citate for life be 
no party. Brownl, 36. Anon. 

A. 47-5-C. 4. Deviſe to A. the eldeft fon for life, and if he die without iſſue 
ES 43 4 4. at the time of his death, then to B. and his heirs, but if A, 


Hill. 12 & 1 85 : : : 5 
12 Car. 2 ave iſſue living at his death, — 50 A. and his heirs. A. ſufſered 
S.C. Ard a common recovery. It was adjudged, that all the remainders 
me * ed, are barred. Raym. 28. Mich. 13 Car. 2. B. R. Plunket v. 
that A took Holmes. 
only an de ate . 
for life, the remainder to his heirs not executed ; and that though he be heir to whom the reverſion 
ſhall deſcend, this ſhall not merge the eſtate for lite contrary to the expreſs deviſe and intent of 
the will; but ſhall leave an openin 3 38 chey ter med it, for the inte rpoſitio n of the remaindeis, 
when they ſhall happen to interpoſe betw 5 the eſtate for life and the fce; and compared it to 
Ach Caſe in 1 Rep. where, though Robert the deviſec for life was heir, yet the remainder 
to his next heir mele wes contingent, and not an eſtate for life me rged by the deſcent of the te- 
verſion; and fo the eſtate here of A. being for hfe only by the deviſe, the remainder to B. was 
e cnt rn,;ent remarnder, and barred by the recovery. S. C. cited Pig. of Recov. 126. and ſays, 
the reaſon is, leca uſe the recovery d-ſtro ys the particular eftate. which is the prop cf the contingent 
remainder ; for wherever a contingent remeinder is limited to depend on an eſtate of freeho! 4, 
which is capable to ſupport a contingent remainder, it is always conſtrued to be a remainder, and 
not an executory deviſe; and where the remainger 1s contingent, if the particular eſtate, whereon 
Jt depends, is deſtroyed, the remainder is Sone. 


> 


D) Good in reſpect of Limitations to Truſtees t 


preſerve Remainders, 


1. A SEISED of lands in fee deviſed them to his fon B. re- 
* mainder to the I/ ſon of B. and the heirs male of ſuch firſt 


en, and fo to the 2d, 3d, &c. remainder lo J. S. and R. S. for 
their 


F 
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er lives, in truft for the ſecuring the ſeveral 1emainders Zeſore 
lunited; B. before any fon born, makes W. 5. tenant for life, 
and fuilers a common recovery; and afterwards had iſſue C. a 
ſon, and D. a daughter. The truſtces being living, the eſtates 
are not barred by the recovery; for per Finch C. the law will 
manage and maithall the will according to Ile intent, which was 
here to preſerve the contingent remainders by a limitation to 
truſtees z but that limitation being in place after thoſe remain- 


ders, if it ſhould ſtand ſo, it cannot preſerve them; therefore 


it {hall be con/! rued befere the contingent ales. 2 Chan. Caſes 10. 
Mich. 31 Car. 2. Green v. Hayman. . 
2. Upon the ſettlement of an eſtate the limitation was 7 R. D. This was 


for 99 gears, if he ſboulil fo lang live; and after his death or other After warde 


a * j : N a ffirmed in 
ſooner determination of the eftate to him limited, 4 J. S. and the houſe of 
J. N. and their heirs during his natural life, in truſt 79 ſupport con- 4 
tingent remainders, &c. and after the end or other ſooner deter- (fed in 
mination of the ſaid term, to the uſe of the firſt and other ſons of ſee by leaſe 
the /aid R. D. in tail male, remainder 1 I. tor 99 years, if, &c. and releaſe 
e e i work | ; he 1 ſettles his 
remainder to the truſtces in like manner, and to the iſt, &c. te to dhe 
ſons of E. R. D. had a ſon, and they tæus levied a fine and ſuf= uſe of fin- 


fored a recovery of the premities, in which the fon was vouchee; % for lifes 
re mainder 


the fon died; then R. D. died, leaving no other fon, but four „ . ;- 


daughters. It was held, that the freehold being in the truſtees 4g for 
and not in the fon, the remainder to E. is not barred by this 99 hs, if 
recovery, notwithſtanding the ſon's coming in as vouchee. Mich. | 7 ] 
14 Geo. 2. B. R. Smith on the Demiſe of Dormer v. Parkhurſt 1 


& al. - Alias Dormer v. Forteſcue minder ts 
trufters and 


their heirs, to preſerve contingent remainders; and after the determination of the ſard term, or the aeath of 


A. then to the ule of the herrs of the boy of the ſnrid M. lawtully to be begotten; and for default of ſuck 
Miue, hen tothe uſe of A. For gg years, 11 the live fo long. remainder to the ſard truſtees and thery heirs, 


eurmys the (e of the furd A. but 27 truft jor the heirs of 7 e body of the ſaid A. lawfully to be nas 


and after the determination of that eſtate, and the dratii of the ſaid A. then to the only u e of the 
heirs of the bod) of the ſod A. wh Bike remarnders to H. and C, and D. with like limitations to the 


; grantor dies, M. enters, and has a ſon that 


ſo no recovery can be whete there is no entail, 
tingent remainder, f the ratte. who were in truſt for tre herrs of her body, joined; but that 


would prejudice M. ard her jon; for on her death he, that has the next remainder veſted, would have the 
eftate ; ſo the barring the comingent eſtates would be no advantage, but a diſadvantage to M. aud 
her ſons, and all the contingent remainders, Pig. Recov. 132, 133, 134. —— dee Remainder, 
Dormer v. Fortcicuc, 


[M) Good, In reſpect of the Limitation 70 


Baron and Feme, 


1. J ANDS are given to baren end feme, and the heirs of their 
2 bodies, they have iſſue 2 %,, R. the eldeit and T. the 
youngeſt, the baron makes « feng inch te the uſe of R. and his wife, 
and the heirs of the body of R.—— X. i G, his baſtard in 
ſee; the wife of R. dies, and then the father gf R. dies; precipe 
| was 
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was brongh! again? G. who winched R. who vouched the come 
mon vouchee, and fo a recovery paſſed. R. died; then the 
mother of R. died. The brother of R brought formedon. The 
recovery was pleaded, but held to be no bar; for the right of 
the tail was in the mother during her life, which after the reco- 
very deicended to F. the fon, and upon which he might have 
forme:ion. T. 25 H. 8. And. 44. Anon, 

2. Baron and fenie are faite, ants of the gift of the father of the 
baron before marr age, in conſideration of marriage intended between 
them; and after they re- allured the land by fine to the father, who 
rendered to the fon end his awife, and the heirs of their 2 bodies, The 


wrie ind the fon died, and the wife ſuffered a recov ery, and held good as to 


gerrs of her 
body, and 
for want © 
ſuch iſſue, 
m truſt ror 


the huſband 


the mei which fhe gave by the fine; but as to the moiety 


£ which the fon gave by the tine, that was within the Statute of 


11 H. 7. of Diſcontinuances. Mo, 715. Mich. 32 & 33 Elia. 
The Queen v. Savage; alias Simmonds's Caſe. 


and his heirs. The huſband dies without iſſue; the wife ſuffered a recovery; it is a forfeiture 
within 11 H. 7. Abr. Equ. Cates 220. Trin. 1700. Symion v. Turner, 


C212 } 


8. P. Arg. 
Mo. 256. pl. 
402. in the 
Caſe of 
Briſcot v. 
Cbamber- 
laine. 
But if the 
tenent in 
tail difcon- 
tit ucs, and 
a man reco- 
Ters againſt 


8 Good. 


3. Grandfather covenanted to funde, to the uſe of himſelf 
and NMI. his wife for their lives, remainder to the heirs male of the 
grandfather n the body of the ſaid M. begotten, with remainders 
over; the grandfather ſuffered a common recovery, and died; 
M. ſurvived. Lo prove the recovery void it was inſiſted, that 
OwEN and MorGax's Caſe was not law; for if baron and feme 
had an intircty, then each had the whole; and the baron might 
make a tenant to the præcipe for the whole. Pemberton contra, 
that ſuch cafe was never yet guettioned, The witc's eſtate hin- 
ders the intail from executing in the baron; ſo that it 1s only a 
kind of contingent cſiate after the death of the wiſe, and the 
intail cannot be tacked to the eſtate for life of the huſband 
during the life of the wife; becaute during her life there is an 
intervening eſtate; and it was according 1oly ad;udged. 2 Salk. 
568. pl. 2. Paſch. 2 W. & M. C. B. Clithcro v. Franklin & 
Ux.—cites 3 Rep. 6, Pl. C. Marzcl's Cale 2,9. 1 Cxo. 380. 
1 Sid. 83. 


In reſpect of the E ate being altered. 


F tenant in tail diſcentiunet, 

fers a recovery upon the voucher, and recovers over in 
value, and dies, this recovery ſhall not bind the iſſue in tail; for 
the recompence ſhall go only in heu of lis eſtate which the te- 
nant had at the time of the recovery, which was another eſtate, 
and not the firſt tail; and therefore the recompence ſhall not go 
in lieu of the firſt tail, of which the tenant was not ſeiſed at the 


time of the recovery, and ſo no bar, Br, Recovery, pl. 19, 


cites 12 E. 4. 15. 


the diſconlinucey and he cue the tenant is i, and fo recgvery is had, this ſhall bind the tail 


and retakbes other efiate, and ſuf- 
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for the voucher ſh4ll bind all titles which the vouchee has in right or otherwiſ:; quod nota Di- 
verſity, and that this is of double voucher, which is more ſure. Br. Recovery, pl. 19. Cites 18 
E. 4. 15— Br. Faux. de Recov. pl. 30. cites 12 E. 4. 14. S. C. per Brian, 


2. The iſſue in tail hall nat be bound by a recovery with pudgmert Where te- 
in value had againſt his anceſtyr, if he was in of other eſtate at the wy 7 
time of the recovery, than of the ſame tail; for the recovery in ante; 
value cannit come in lieu of the tail, as he was not feiſed by the ate, and 
ſame tail at the time of the judgment; per Choke, Brian, and — 
Littleton; and per Brian, it docs not come in lieu %% the tenant recovery as 
in tail vouches the donor; but this is cenie taken at this day. tenant, this 
And fo ſee the cauſe of falſifying, inalmuch as the tenant was not — = 
ſciſed by the tail at the time of the recovery, and the deſcent, ſion or re. 
and the entry of the heir after the recovery, and the non-exe- 2 
culing of the recovery in the life of him who ſuffered the recovery, to ane 
ſave the remitter; for otherwiſe he is put to his formedon, and barred but 


ſhall falſify therein. Br. Faux. Recov. pl. 30. cites 12 E. 4. 19. w_ — 
e Hate ta! 


upon which they depend is barred, and this ſha!! bar the eſtate of tenant in tail, who is party tg 
the recovery. 8 Rep. 77. b. 78. IIin. 7 Jac. in Ld. Siatiord's Calc, 


3. Recovery by worit of entry in the pl by the ſingle waucher, does 
not give any ettate but what the tenant in tail has in poſſeſſion at 
the time of the recovery, ſo that if he was in of other eſtate 
than the tail, there the tail is not bound againſt the heir, Br. 

Tail et Dones, &c. pl. 32. cites 23 H. 8. 

4. A recovery by difcrfſce tenant in la ſhall not bar his !Nue, 
2 Le. 8. Mich, 30 Eliz. in the caſe of Ards v. Smith, al. Lincoln 
Coll, Cale. 

5. A. deviſed to E. a feme for life, remainder to B. in tail, re- Cro. E. 825. 
mainder 72 his right heirs; I. and B. intermarried, and levied a Paſch. 41 
a fine with proclamations with render to them and the heirs of the body 1 _— 
of the baron, and at:erwards they ſuffered a recovery as tenants to the Ow. 129. 
uſe of B. and his hetrs. B. infeoffed C. the defendant, and died SY mu 
without iſſue, whereupon the right heir of A. entered; it was —— 
agreed, that the fine made no ditcontinuance z becauſe the co- that the re- 
nuſor was not ſeiſed in tail in poſſeſſion, but in right of his wife, — 
deſides, the recovery neither bars the iſſue in tail, nor the re- — 
nainders; becauſe the tenant was in of another eſtate than that that 4½ 
t which the recompence ſhould go, and not of the eſtate tail an- Elte = 
iently deviſed 3 but the fine with proclamations {hould bar the for life, and 
Hue in tail, if any there were; and alſo the remainder to the # is her fe- 
ight heirs, if it was ſettled in the feme tenant for life at the 1 — 


ame of the fine levied. Mo. 634. Hill, 43 Eliz. C. B. Peck v. [ 221 


Channell. tion of B. 
| and ſo the 
ſtate tail being ſpent, he in remainder ſhall enter fer forfeiture; and the recovery ſhall be no 
br becauſe it was of another eſtate; and judgment was given for the plaintiff; ſo that his re- 
ainder was neither diſcontinued by the fine, nor his entry taken away by the recovery, 


6. Tenant in tail covenants to ſtand ſciſed to the uſe of himſelf for Se (C pl. . 
life, &c. This makes no alteration of eſtate in the tenant in 
tail; ſo that a recovery by him as tenant ſhall bar the antient 
entail, Mo. 683, pl. 940. Trin. 44 Eliz, Freſhwater v. Rois. 


7. As 
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J. S. during his life, rem ainder h Nic rd his fon in fee; R ichard 
had ule alli died, 04 then W 0 R. a 117. cf entr * 3 2 


Ip 
Fo S. % weuched, Wc. and the recovery patied. J. S. died. 
J. N. and R. 8. entered and enfeofed the fon and heir of 
Richard, au it was held that the recovery was not good to bind 
the ſcolices longer than during the Lic of J. S. And. 44. pl. 112. 


D 
Anon. 


I dt are 8. Tenant ! in tail makes ferment, and retales to him and the 
4 and fs beirs e body of his fecond v "5 and untes a fecor 1 fesffment 
5 e of ant d retakes to him and his h ers of his third wife, and makes a 
reg ody of third os ent, and 5915 in af vor . moo recovery is had, this 


4 _ bars all the alles > 20T he comes in of all hs rights. Per Jones 
44 "ag N * 2 Roll. R. 41 8. IIII! * 21 Ja AC. B. = 221 the Cale of Shellicld Ys 
hs wife Ratclifie. 


a es, an 


. 1 Ky . 1 — 
de diſcontinues and tale, bc! an eſtate to in and 61s emale Of 1. 14 fe, and after di fo 
coztin uc, u and tate back an eſtate tail to him and the ei, of hits Goody; and after di lrontinues 


@gain, and a writ of entry is broug':t againſt the (aft gifoontinute, and he vouches t nat th tal, 
1 , , x ' T 
«nd he vouches the common vouchce, this common recovery bars all the citates tail. Pig. of 


Kecov. 2 16. 


9. If there are baren and feme tenants in tail, and the baron 
levies a fine, and dies, and the feme ſurvives, and futiers a com- 
mon recovery; this is a bar, though no recompence in value 
can go to the eſtate tail, being diſturbed by the fine before. 
2 Lev. 29. Mich, 23 Car. 2. B. R. in the Caſe of Hudſon v. 
Benſon, cites 9 Rep. Beamond's Caſe. 

10. A. tenant in tail, remainder in tail to B. A. grants a /caſe 
16 D. jr 99 years, if 3 liver, &c, with a covenant tor leſſee to 
rene >; and then mvortgnges to C. in fee, then the leaſe deter- 
mined, and A. made a new leaſe puriu: nt to the covenant, &c. 
tenant in tail, and mortgage Jan ed in a convey, ce F the equity of 
redemption t3 F. S. to mak h m tenant to the precip be, and thereupon 
a common recovery was ſuffered, in which A. as vauched, and 
he vouched over the common vouc hee, and died without iſſue. 
Per Cur. It is true the mortgagee is a ru; foe for the mourtgagor, 
but that is only fo far as he derives under his 1 title, and has no 
relaticai to the remainder over; and to ſay that the remarnder of 
a legal ate mall be barred by a reczvery, ſullered by a ceſty 118 
tru ef a particular ęſtate, is going farther than ever that point 
has been carried, and ſcems to croſs the intention of the ſtatute 
de donis; for by that ſtatute this remainder is vetted ; belides, 
this recovery was ſuffered by a cy gi, tr in tail, which is but 

"2 particular eſtate, who at that very time had it in his power to 
have had the legal eſtate by paying oft the mortgage; a trial of 
law was directed as to B. 's tile under the remainder; and after 
the trial an injunction was ordered till the hearing the cauſe. 
g Mod. 143. Paſch. 11 Cco. in Canc. Webber v. the Earl of 
Montrach. 

11. If 
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* * * 
11. If tenant iu tail levies a fire, or makes any other conveyance, So if the 
and a precipe is brought again the grantee, who vauches tenant in cou 
2 * grantee 


. 48 8 8 5 . 3 d . SIN ISS - N 
tail, and he vouches dur, this bars the eſtate tail. Pig. of Re- nales « nem 
cov. 116. e/tate to the 

x tenant in 
tail, or he i "ifes the conuſre or gantee, and then grants to another, and a præcipe is brought 
2 21 


untt the grantee, and h touches the tenant in tail, and he Vouches tue common vouchee, by 


this all the citates are barred, Pig. of Recov. 116. 


12. If before the ſlatute of us A. had been tenant in tail, and [| 213 J 
had made a feoj/ment in tee to B. and B had made a feoffment 10 
C to the uſe of A. and his wwije, and the heirs of their tws bodies, and 
the wife had died, and A. had entered an C. the ſeoffee, and made 
a ferffment in fee, al. d a præcipe had been brought againſt the 
exffee, who had worked A, and he the common vouchee, this 
had barred all the ettates. Pig. Recov, 117. 

13. If a writ of entry be brought againit /erant in tail, and he So f the 
wuches the common wnuchee, and a common recovery is had, this _ 1 4 
is good, and bur: the eſtate tail, if he tenant. be then in palſliſſion in tail, re- 


＋ % f 5 A Ty — 
of it. | 8. of Rec / v * 14 4. p mainder 0 
| the right 
heirs of B. ten livins, and a writ of entry is brought againſt 4. and he rouckes the common vou e; 
this is a good recovety, and bars the eſtate tail and remainder. Pig. of Recov, 144. 145+ 
* 


(O) Good. In reſpect of the Youchees. 


1. HERE the recovery in value may go in lieu of the tail, Br. Faux de 

there it is a bar of the tail to the nue; as when tenant Recov. pL 
. TT ; * 115. Clics 
in tail is ſeiſed by the tail, and /uffers recovery upon a voucher ; but 8 ©: 


if he ſutfers ſuch recovery, where he ie of ancther eftate, and 
not of the tail, there this {hall not bind the tail againſt the iſſue in 
tail; but where a ftranger is ſciſed and is impleaded, and wouches 
the tenant in tail, and ſo a recovery palles, this thall bind the tail, 
and all other titles. Br. Voucher, pl. 115. cites 12 E. 4. 14, 
. g | 
2. The double woucher is to make the tenant in tail diſcontinue, Se the 
and then to bring the writ of entry againſt the feoffee (which Notes on 
diſcontinuance tolls the entry ;) and then the feoffee thall vouch “= 
the tenant in tail, and he ſhall vouch over, and ſo ſhall loſe, 
&c. and this ſhall bind all intereſts and tails which the vouchee 
had; whereas if he be tenant, and vonches, the recovery thall 
bind the poſſeſſion only, and not all rights and intereſts, as it 
ſhall do when the tenant in tail is vouched. Br, Tail & Dones, 
&c. pl. 32. cites 23 U. 8. | 
3. Recovery agaiuſt baron and feme by zurit of entry in the paſt S. C. cited 
where the feme is tenant in tail, and they wouched gver, and to the T9 4 
demandant recovered againſt the baron and feme, and 7hey over i Recov. 198. 
value ; this thall bind the tail and the heir of the feme. Br. in the Cale 


of Page v. 


Recovery, pl. 27. cites 23 H. 8. and fays, this atturance was Hana 


made by the advice of Brudenell and other juſtices, as mention= 


ea by Ld. 


Ch, J. Bridgman in a MSS. Rep. of the Caſe of Murccl v., Oiborn, ang lays that the ouly ditfe- 
rence 


— * C - . 
Fay" 4 " wr 
* 


n 


. 
Cl 
= 


dt 


by Holt Ch. 


edt; 3. HON 
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rence between this c2f- 2nd that of Fare v. Snow in Pl. C tis, that in this caſe the baron muſt be 
named, but in that ol Eare v. Stow the feme needed not have ben named. 


A. was bo 4. It was held, that where tenant fr life is, the remainder over 
lands / g in tail, or 721 oe , and zer:cy for life 7. impleaded, and v;uches him 


e remain- in remainder, who dee ver. one who has lille of formedon, and 
der 10 U. in 10 the recovery pailes by voucher : there the itize of him who 
7 has title of formedon may bring his formedon, and recover 
4%, Kc. B. againſt the tenant for life; for the recompence /7;pp3/e fall not go 
r ,jtdñ to the tenant for lit, and therefore he may recover; for his an- 
3 _ ceſt:r warrants only the f enzainger, and not the eſtate for life, and 
A. then a therefore the tenant for life cannot bind him by the recovery, 
grecipe was for he did not warrant to him; and therefore in ſuch caſe, the 
4 1 ſure way is to make the ena 55 life pray aid of him in remainder, 
voucked B. end to join them, and wich him <cho has title of for medon, and fo to 
aud C. and paſs the recovery; for there the recompence ſhall go to both. 
+ iron Br, Recovery, pl. 30. cites 30 H. 8. 

mon voucher, and the recovery was perfret-d. The queſtion was, if this recovery was good to bar 
the 1nta!l ? ard Holt he'd that it was, though C. had tut an efate for lite; but he reterved it for a 
point for his farther couſide ration. See Pl. Com. Manxcl's Calc. 504. Eare v. Snow; and 3 Co, 
Cupplecike's Cafe, And atterwards he gave his opinion eccordingly, after contideration had. Ld. 


Raym. Rep. 753, 754- 1 Ann. 1701-2. Jenniags v. Rogers, 


L 2147 B. If tenart in tail makes fegment, and a common recovery ir 
Br, Faux. de Had again/? fete, who vouches tenant in tail, who vouches over, 
aaa the tail thall be barred; becauſe when he c:mes in as vouchee, he 
22 E. 4. 19. ſhall be in the degree of tenant in tail, and the recompence 


and 13 E 4. which he has or may have, ſhall go in tail, and therefore ſuch 


2. . P.— . — . . 
If a rex. manner of recovery is the moſt ſure way to bar the tail; for it 


rery be wich precipe quod reddat be brought immediately againſt him te whom 
0 / . . "i 
dau the land is entailed, and Je wanches, and the vu, makes default, 


toucher, and f a 
the tent and fo a recovery is had according to the common courſe, if the 


in tail comes tenant in tail at the time of the recovery is nat ſciſed of the fame tail, 
= = <p pig but of anther tail, ar of a fee, or ether efute, in ſuch caſe the tail, 
oe toheregf he is not ſeiſed at the time of the recovery, 1s nat barred; as 
eſtates he is held by the better opinion in 12 E. 4. and adjudged in 13 
has in po! E. 4. fol. 1. Becaufe the recovery in value goes according to 


ſeihon, and ; 
all oth-rs, ſuch eſtate whereof he is ſeiſed, and not in recompence of the 


though diſ- eſtate whereof he then is not teiſed, Pl. C. 8. in Manxell's 


continued Caſe 
and turned 5 


to a right; ſo that a common recovery with a double voucher is in all caſes moſt ſafe; and the 
true reafon of the dijſerence betucen a common recovery with ſingle and double voucher is, 
that in a common recovery with fingle youcher brought againſt tenant in tail, who vouches 
over tie common once, if the party be in of another eſtate, the iſſue after tenant in tail's 
death may plead nien tenant tempore brevis nec unquam poſtea, and fo the recovery void; for 
he is not eſtopped ; for at the time of the writ not being tenant of the eſtate tail, he can have 
no recovery over of that eltate, for he was not ſciſed of it (and a common recovery does not 
rove the tenant was ſciſcd of an eflate tail, but fuppoſes it), and at the time of the recovery he 
Colne in of another eſtate, the iſſue has right to the firſt ental, notwithſtanding the recovery; and 
if the iſſue enters after the Crath of tenant in tail, he is remnted ; fo if tenant in tail 4//continue 
in fee, and re-purchaſes the land, ard grants a rent, and dies, the iſſuc {hall hold it diſcharged ; 
and though the anceſior has udgment to recover in value againſt the common vouchee, that binds 
not the iHiuc; for he cannot recover in value of the frft entail, for that was diſcontinued, and 2 
new cſtate taken; and the donor cannot warrant by reafon of the firſt email ; becaute the tenant 1s 
in oi another eſtate 7 aud this recovery in value cauuot go to the cſtate tail, becauie the tenant was 
1 
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in of another eſtate, and whether the tenant in tail ſhall recover in value againſt the donor, or 
his heirs, or aga, rſt a ſtranger, by realon ot a releaſe with warranty, is all one; for the land re- 
covered in value againſt the donor, (who by ſuppolition in law is always ſuppoled to be vouched 
by the donee, who {ufters the common recovery, or releafor, muſt be an eitate tail, as well in 


LL 


one Caſe as the other; but if he who recovers in value was not in of the eltate tail, then the land 


recovered mn Value cannot go in lieu of the eſtate tail; for it is 2 rule, 
never be avoided by a recovery ! 
the eſtate tail. w} 


deſcends to the iſſue: and by his entry petting the polſeſſion, that, accoup! 


that an eſtate tail ſhall 
in value, if that which 1s recovered in value Comes not in heu of 
which it docs not in this calc, and therefore it defcats noi the tate tail, but that 
d with the right, re- 


mits him; and this, being no more than a recovery on a falle title, amounts only to 4 dilcoads 


nuance. Pig. of Recov. 109, 110, 111, 112. 


6. Barin was ſciſed of an eflate tail, and a recovery aut had 
egainſt him and M. his wife, Bu they vouched over; the wife had 
no eſtate in the lands, and but only a chance of dower, in caſe 
ſhe ſurvived her baron; this recovery ſtall bar the tail, and it 
{hall be taken, that the was named for no other purpoſe chan to 
bar her of dower. Pl. C. 5 14. Hill. 20 Eliz. Eare v. Snow. 


Anderſon 
Ch. J. de- 
nied this 
caſe to be 
law, and 
that yet 
where one, 
who has no- 
thing, joins 


with one who is tenant, he is but tenant by eſtoppel, and a tenant by eſtoppel ſhall not draw a 


recompence in value; 


but Glanvill ſaid, that this caſe was adjudged by good advice. Cro. E. 


670. Paſch. 41. Eliz. C. B. in Cafe of Leech v. Cole. S. C. ot Fare v. Snow, cited Hob. 27. 


* Cale of Roll v. Oſborn. 
in Caſe of PAGE v. Hwa p; 
out of a 


S. C. cited by Holt Ch. J. Pig, of Recov. 195. 196. Trin. 3 Anna 
and he cited the Cafe of MunnELL v. Os20nN8, in 1657, 


MSS. Report ot Ld. Ch. J. Bridgman, where in a tormccon in remainder expectant 


upon an eſtate tail the tena! tt in tail pleaded in bar a common recovery ona fræcite againſt grantee 


of tenant in tail (tn remain d- 


„in which tenant in tail and a ji rung were jointly touched, and vouched 


over the common Cs: ö ar. it was reſolved, that this Was 4 good recovery, and bound all 


the remainders. 


7. Tenant for life, remainder in tail, remainder in fee. The 
tenant for life ſuffered a common recovery by wucher of remainderman 
in tail, who vouched the common wouchee, "The queſtion was, whe- 
ther the remainder in fee was bound? Becaule the Statute of 
14 Eliz. is, that recoverics ſuffered by tenants for life ſhall be 
void againſt thoſe in reverſion or remainder, and that the pro- 
viſo extends only to bind thoſe in remainder, who affent of re- 
cord. But becauſe the tenant in tail was vouched, the juſtices 
of B. R. held, that the remainder in fee was bound, as well as 
if the tenant in tail had been the firſt tenant to the præcipe, and 
ſo it was adjudged ; and upon error brought in the Exchequer 
Chamber, the judgment as to this point, was held good by all 
except Walmſley, but was reverſed for other matter, Mo, 690, 
pl. 953. Paſch. 32 Eliz. Wiſeman v. Jennings. 

8. A tenant for life, remainder to his iſſue in tail, remainder 
zo his 8 ſiſters in tail, remainder over; A. and 4 F the 8 fifters join 
in a common recovery, living the other four, in ewh:ch the ſaid 4 

Shifters are vcuchees without the others: the % thereof were de- 
clared to A. for lite, remainder to his ſons in tail, remainder to 
B. his elder brother in tail, remainder to the 4 ſiſters, vouchees 
in tail. A. died without iſſue; one of the other 4 lifters died 
without iſſue; the elder brother entered and ſuffered a common reco- 
very, in which the 3 ſurvivnig fiters, not wouchees, are vouched, 
and limited other uſes, and died without iſſie. The fiſters en- 


ter and convey to ſeveral perſons, and more of them die with- 
out 


And. 275. 
pl. 282. S. 
C. Cro. EK. 
570. S. C. 
— 10 Rep. 
43. b. S. C 
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cording to 
Litt.. Per 
Cur. And 


per Twil- 


den J. one 
of the 8 
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* % . 
— = — iſſue. It ſeems that by the ſirſt recovery the eſtate of the 3 t 
C . > . _—_ 2 
3 er n ſiſters is not put to a right; and it ſeems alſo, that by the elder 7 
wightenter. brothers recovery the contingency is deſtroyed, and that he has + 
1 gained a new eftate, And quiere, if by the ſuſfering the com- 7 
whereas mon recovery by the 3 other litters, viz, by their coming in as { 
after te wwuchees before they made any entry, their right is not barred, Sid. 0 
eee 241. Lady Morgan's Cate. | "es ; 
. enter 8 | 5 
general, which could not yeref? the i of the g filers not rouchees in the firft recovery, in regard I! 
of the utc Itmited to B. the eldeit brother thereon. and his luticring a ſecond recovery, and he E 
vouching the other 3 ſiſters, B. may limit what uſe he pleaſe. But per Reehng J. the 2 ers 1 
wot having entered, this ſecond r.covery operates in eabing d mner:; eſpecially they hacins only a 
a2 rt the time of the roucier; to which Hide Ch. J. agreed ; and no uſe can be linntcd by the ( 
laſt recovery of the g fitters. And agreed per Cur, that the , of 14s 4 £ not turned to a right, b 
but c ned dy the ſecond recovers, unleſs the dred vf ſes be oth-rwiſe, «mech being produced, 
appeared ſo to be as to 120 actes. So that as to theſe 13 acres, tie deſendant, {who claimed u 
— the 3 ftiters) was found not guty; a dhe Pianntict, W440 claumed J parts of the 4 liters 4 
voucaees in the firſt recovery, recuvercd thoſe three parts, Kcb. 863. Morgan v. Culpepper, 1. 
& al. f | 
: "14 
9. Tenant in tail, and he in remainder, may be vouched 0 
89 . . . . ö 
feintly, but it is more regular to vouch firſt the one, and then 95 
the other, that the recovery in value may not be joint, but k 
enure ſeverally. 2 Salk. 571. Page v. Hayward, 4 
— . 10. If tenant vouches a ranger, who wuches tenant in tail, and an 
ecOov. S. C. . 8 " £44 — 
mas p. he enters into warranty, it is good, 2 Salk. 571. per Holt. Ch. : 
and the rea- . Page V. Hayward, W 
ſons the re- | me 
of, 187, 188, &c. in tlie report there of the S. C. 0¹ 
: vi 
— of Re- 11. Tenant in tail, coming in as vouchee, comes in in privitx J: 
ery,12 5 þ 
KF s of all eſtates he ever had. Per Holt Ch. J. 2 Salk. 571. Page 
v, Hayward, | ( 
V 12 . : £* 
P) Good; Notwithſtanding the Death , one of 
ö a 
0 te Parties. J. 
: #1E].1Rep. 1. TENANT ü in tail ts him and the heirs males of his bay if 
; BA. Shelly's . 5 , , — — bs * => . 
daa. has tvs ſons, he makes alenſe for life, and afterwards /uf= in 
And 69. fers a common recovery te the ute. of himſelf for life, remainder 79 ith 
— C. i B. for 24 years, remainder to A. and the he'rs males of his body, and ac 
. 1 . . P 0 6 4 7 2 * 
"= "aA ts the heirs males of the b:dies of the ſaid heirs males. The eldeft fon lar 
D. 373, pl. dies, his zbiſe enſeint with a fon born afterwards, called Henry; fer 


"A —5 A. dies in the morning, the gth day of October, the firſt day of full ve 
term, (which then began the gth of October); at which day, the 


Sid. 229. 

6: > 16 J 9th of October, the recovery was ferred, A. having before con- in 
fituted an attarney to appear for him. This recovery after- er1 
wards was returned executed; and after the ſaid execution, the re 
wife of the elder fon had a ſon cailed Henry as aforeſaid; re- El 
ſolved, that Henry has a right to this land, and not the younger FOR 


ſon of A, by all the judges. of England. 1ſt, The death of A. 37. 
does not deſtroy the recovery; for the writ of entry avas returu- 


able Oct. Mich. and the recovery has relation 7s the lirſt day a 
the 
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the ſaid return, which is the 7th of October, %e day of the ef- 
/-ign; and A. was then alive. 2dly. The younger ſon, before 
the recovery executed, was ſeiſed of the firft intazl; for this was 
nit barred before the recovery was perfected ; yet the youngett fon 
ſhall not have this land: tor after the execution of the recovery the 
old intail cea/*s, and the ſaid new intail limited upon the uſe of the 
recovery hall take effect, and the youngeſt fon is in of this ſecond 
intail, which he has by deſcent ; and therefore the ſon of the 
eldeſt ſon ſhall have it, and avoid this deſcent to the younger 
ſon. 3dly. Although A. had nothing of the ſaid ſecond intail, 
(becauſe it was not executed in his life-time); yet this recovery 
barring the firſt intail, the ſaid uſe of the ſecond intail deſcends 
upon the ſecond ſon; which is again devefted by the faid Henry, 
And although the father, viz. A, died, and had nothing in the 
ſaid uſe or intail when he died, yet upsn the original limitation, 
and original agreement, A, vas ts be tenant in tail by the ſecond in- 
tail, As in caſe of an exchange, one of the exchangers enters 
and dies, and the heir of the other, who had not entered, enters 
alter his father's death; he has it by deſcent, although his father 
had nothing in it. Athly. The recovery aforeſaid (although the 
land was in leaſe for years) does at weft any freehold in the reco= 
veror before execution of the recovery; if A. had died before the 
Higunday, the recovery might have been avoided; for there was 
19 tenant to the recipe. So of a covenant to levy a line, the death 
of the conuſce before the return of the writ makes the fine le- 
vied erroncous; for the original writ abates by ſuch death. 


Jenk, 249, pl. 40. 


(Q) Made Good, or Void; By Matter Ex poſt 


Facts. 


I. ECOVERY againſt baron and fome, by writ of entry in the 

poſt, where the feme is tenant in tail, and they vouch aver; 
if the feme dies and the baron ſurvives, this thall not bind the iſſue 
in tail; for the recompence ſhall go to the ſurvivor, and then it 
thall not bind the iſſue in tail. But Brook ſays, this opinion 


does not ſeem to be law; for the recompence ſhall go as the firſt 


land which was recovered ſhould go, and voucher by baron and 
feme ſhall be intended for the intereſt of the feme. Br, Reco- 
very, pl. 27. cites 25 H. 8. 


216 


2. A recovery, ſuffered afteran erroneous fine, ſhall bar the iſſue Cited Roll. 


in tail from having a writ of error to reverſe that fine, And an 
erroneous recovery ſhall bar a writ of error of the fine, until it be 


R. 306. 
Bridgm. 76. 
Arg. S. C. 


reverſed; but a void recovery is no bar. Cro. E. 390. Paſch. 37 cited. — 


Eliz. B. R. Barton v. Lever, & Al. 


So a fine lo 


vied after an 


erroneous recovery, and 5 years paſſed, is a bar to defendant's bringing a writ of error, Roll. R. 


37. Trin. 12 Jac, B. R. Benfield v. Baitlemew, 


Vol. XVIII. 8 (R) Made 
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(R) Made Good; In Equity. 


S. C. Freem. I. R ESOLVED, that whereas A. the perſon that ſuffered the 
Rep. 180. recovery, was tenant for life in point of law, and there had 
according- . J » > 

Iv. for by been an agreement (precedent to the recovery) by the anceſtor, ſince 
the articling dead, for ſettling of the premiſſes /o as to mate the tenant for life te- 
to feitie the ont in tail, that the recovery ſhall be goed in equity, and fhall 
eſtate on A. : - Paſel p C. 

in tail, A. work upon the agreement. Chan, Caſes, 49. Paſch. 16 Car, 2. 
had a truſt Goodrick v. Drown. | 
in tail in the | 

eitate, and therefore the Court allowed of this recovery; and though it was objefted that A, 
ought to have frit exhibited his bill, and have got his eſtate decreed to him in tail, according te 
the articles, yet the Court made no an{wer thereto, but decreed as above. 


See Abr. 2. A. deviſed lands 1 B. for life, remainder to the firſt fon of B. 
Equ. Cates and the heirs male of his body; and ſo to other ſons, remainder 
389. per : ** 5 6 3 
Harcourt C. % J. S. and J. N. for their lies, in truſt for ſecuring the ſeveral re- 
Trin. 12 mainders before limited. A. died. B. before any ſoan born, by leaſe 
_ . andreleate makes W. H. tenant for his life, and ſuffers a com- 
Charleton. mon recovery; the truſtees J. S. and J. N. are living. It was 
objected in favour of the recovery, that B. till a ſon was born, 
was tenant in tail, and that the eſtate to the truſtees was à re- 
mainder after, and not before the entail to B. and ſo is barred 
by the recovery, and could not preſerve itſelf, much leſs could 
it preſerve the contingent remainders precedent. But Finch C, 
decreed to the contrary ; for the law will marſhall the will ac- 
cording to the intent, which here was to pre/crve contingent eſtates, 
though limited in place after the contingencies, and fo ſhall be 
conſtrued before them. 2 Ch. Caſes, 10 Mich, 31 Car. 2. Green 
v. Hayman, Rook, & al, 

3. Equity will never aſſiſt to avoid a common recovery, upon 

pretence that there is n tenant ts the precipe, eſpecially when fi- 
ered by an heir at common law, to bar a voluntary ſetilement. MSS. 
Tab. Feb. 13, 1706. Eyton v. Eyton, 

4. A fine and recovery mentioned only tao meſuages, but the deed 
of uſes mentioned two meſuages, by name of all other the meſuages of the 
faid A. in 8. The deed of uics ſhall be the meaſure of what 
paſſes, and not the fine and recovery. MSS. Tab. Feb. 13, 1706. 
Eyton v. Eyton. 2 # 

5. Where a fine and recovery is :f /5 many acres in S. the par- 
ties intereſted ſhall have their e/ei-n in what part of the eſtate it 
_ operate, MS8. Tab. March 27th, 1723. Lord Blaney v. 
Mahon. 


(S) Bar. Of what Things. Or of what it may 
be ſuffered. 


I, T* lies of an acre of land. Of an acre of land covered with 
water, 12 H. 7. 4. Of a water-pit. 10 E. J- 14 E. 


3. 842. F. N. B. fol. 191. (I Of a paſſage over the _ F; 
* 


42 


381. 


Nor of eftovers, 2 E. 3. 
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N. B. 191. (I.) Of a bailiavick. 34 E. 3. 423.— Of an 
Hier. 27 H. 8. 12. — Of an advezſin of a church, or of the * See Infra, 
4th part of the tthes. 34 E. 3. Of a portion of tithes. Dyer, 
fol. 84. pl. 83. Of a certain parcel of land, Dyer 84. pl. 83. 
Of the ward hib of land, and of the heir; or of the land 
only. Reg. 161. 22 E. 3. fol. 19. Weſt's Symb. tit. Reco- 
veries 77. a. 8. 2. Cites as above. 

2. It lies of all manner of ecc/efa/tical or ſpiritual profits ; as of 
rectories, portions, penſiaus, tithes, &c. Stat. 32 H. 8, cap. 7. , It mv 
Of all and all manner of great and ſmall tithes within the vill or ge 4144; 
hamlet of B. in the pariſh of A. howſoever growing, happening, þ-r/19ne / 
and yearly renewing within the vill or hamlet of B. in the parith u ads 
of A. Thel. lib. 8. cap. 9. 8. 2.—Ot the 47% part of tithes and ab- 21g ] 
ations of the pariſh of St. Peter, &c. 16 E. 3.—Ot a certain por verics are 
tion of tithes or land not fhewing how much. 1 H. 4. fol. 1. Dyer, common als 
fol. 84. pl. 83, 84, 85, & 86. Weſt's Symb. tit. Recoveries 77. Pie Fre. 
a, 8. Ts cov.q7.cites 

| 5 Rep. 40 Poph. 22. 2 Vent. 32. 2 Roll. Rep. 67. See pl. 3. in the Notes. 


* 


3. It lay in ancient times of a Hiderlund or plou 


oh-land, 4E. 
3. 161.—Of an Oxland or :xgang. 6 E. 3. 291. 


2 
gang. a Of 6 feat of 
land in length, and 4 in breadth. 14 Aff. 13.—=-Otf a or ſcite 
cf a mill, 14 E. 3. Of the hundred of C. and bailiwwick of B, * ag 22. 
5 3 A 5 Paſch. 33. 
34 | | 1.— Of a paſtur, for 6 ſheep CZ} xen. 3 E. Js 23. 4 E. 2. wks. 33 
—— Of a rod of lande. 3 E. 5. 


Of an * adww/on, 34 E. 1. Crocker 
Of a moiety of a rood of land. 41 E. 3. Of a /bop. Reg, and York 
fo. 3. a. Of 4 acres of alder-auαν 11 Aſſ. 13. Of turbary *: Dormay 
. - 33 k —5 Rep. 

by the name of mr, 8 E. 3. 387. Weſt's Symb. tit. Recove- 40 Dox- 
ies 3 | MER's Caſe. 
TICS 77. a. 1, 2. 838 
S. P. Pig. of Recov. 97. cites 4 Rep. 74. Writ of entry en le poſt does not lie of an advowſon. D. 
311. b. pl. 84. in the Caſe of Andrews v. Blunt, Common recovery may be of an adcowjon ape 
pendant to a manor. Ibid. Marg. cites Paſch. 35 Eliz. B. R. . 

A recovery of an advowſon or penſion, though it be not proper, yet being ſuffered hath been ad- 
Judged good, becauſe it is but a common ailurance. Cro. C. 270. in the Caſe of Favely v. Eaſton. 
Cites 5 Rep. 45. Dormer's Caſe. 

A common recovery is held good of an advowſon, and no reaſons are to be drawn from the 
viſne or the execution of the writ of ſeiſin; becauſe it is not in the caſe of adverfary proceed= 
uigs, but by agreement of the parties, where it 15 to be preſumed each knows the ocher's means 
ing. Per North Ch. J. 2 Mod. 49. Trin. 27 Car. 2. in the Caſe of Lever v. Hoſier. 

Mr. Pigot ſays, that it muſt be underſtood of an advowſon appendant to a manor ; but ſays, 
tic does not ſee how it can be of an advowſon in groſs ſince the parſon has the frechold, and 
therefore it ought not to be by writ of entry en le poſt, but by writ of right of aduawſon ; and 
has been, and ſo practiſed, unleſs by ſome few attorneys, who act without knowledge or advice. 


4. It lies not of a ditch, nor of a pol, nor of a fiſhery. 8 E. 3, 
Nor of an adwvowſon of tithes of a carucate of land. Reg. 
Nor of common of paſture. 27 H. 8. fo. 12. 
Lies not of an oxland or oxgang of 
marſh ground. 13 E. 3. fo. 3. Nor of homage and fealty, nor 
of ſervices to be done. 6 E. 2. Nor of a /-li;» or ridge of 
land, for the uncertainty z becauſe a ſelion ſometimes contains, F 
f f cottage 
an acre, ſometimes more, ſometimes leſs. E. 1. Nor of 2 ;, e 
garden, * cottage, or creft. 14 * 13. 8 H. 6, 3. 22 E. 4. 3 3. gard in law, 
| 5 2 : — Nor 


fol. 29. 


. 
4 
T4 
* 
. 


. 
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an. theres 
fore a come 
m I 
very cannot Only. — Nor of an wpper chamber, 3 H. 6. fo. 1. Weſt's Symb, 
be tuftered s bes b. ſ 3 
of it. as it 11 = | 

may of x mefTuage. Quod fuit conceſſum. Sid. 17 & 18. Hill. 12 Car. 2. in the Caſe of 
H:1! v. Bunning. 


Nor of a yard land. 13 E. 3. Nor of a quarry, 2 mine, 


5. A common recovery may be of an honour, iſland, barony, 
caſtle, meſſuage, curtilage, dove-houſe, land, meadow, paſture, un— 
derausad, chapel, river, county, warren, rectory, view of frankpledye, 
waif, eftray, felons goode, deadands, furze, heath, moor, tithe, &c. 
Pig. of Recov. 96. 

And the re- 6. A recovery had after an erronecus fine ſhall bar the iſſue in 
7s er tail from having a ⁊crit of error te reverſe the fine, Cro. E. 388. 
neous, ſhall Paſch. 7 Eliz. B. R. Barton v. Lever. | 
bar al'o a 

writ of error of the fine, until it be reverſed. But a void recorery is no bar. Ibid, 


If mort- 7. If mrtgagee /uffers a recovery and wouches the mortgagor, and 


Sage tters the mortgagor vouches a ſtranger, the conditizn is not gone. Arg. 
a re 6 ery, * * 


the citare of Roll, Rep. 219, cites P. 34 El. in C. B. 

the mort- 

gagee remains untouched by the recovery; becauſe his right to the land mortgaged is only 602. 
ter, Fand if the condition be performed. the mortgagor may enter, notwithitanding the teco— 
very againſt the mortgagee. Per Montague Ch. J. 2 Roll. Rep. 222. Mich, 18 Jac. B. R. in 
the Caſe of Pell v. Brown, 


*[ 219] 8. Dæver is not barred by a common recovery, Arg. 4 Le, 
152. in Capell's Caſe, 
So if t-nant 9. A. was tenant in tail, with power te make a jrinture, ana 


ary [+7 . — s . . . r 
- Lap A ſufered a recovery to the uſe of himſelf in fee, and whether by 
mais 2 10in. this the power ſhould be deſtroyed, was the queſtion. And it 
ture, ſuffers was reſolved by the whole Court, that it was; that a recovery 


re en, did not only bar the eftate, but all powers annexed toit; for the 
was held, recompence in value is of ſuch ſtrong conſideration, that it ſerves 


that the as well for rents, poſſibilities, &c. going out of and depending 
Sowa Upon the land as the land itſelf, Vent. 225. Mich, 24 Car, 2, 
y*t e ela- B. R. the King v. Melling. 

era! power 

(as for an executor to ſell land) cannot be deſtroved, according to Des“ Caſe, 1 Rep. But 
frow-re appendant to eſtates, as to make leaſes, jointures, &c. arc deſtroyed by the alteration of the 
eſtate to which it 18 annexed in privity, hos to 1 Rep. ALBANY's Cale; fo that the com- 
mon recovery being a forfeiture of the eflate tor lite, by conſequence it is an extinguiſhment of 


the power. Ibid.—2 Lev. 61. S. C. 


2 Roll. Rep. 10. If Ie for years is made tenant to the precipe for ſuffering a 


245 Far- a : - „t! iſhedt: . it w: 
+2. ..4 common recovery, his term is not extinguiſhed; becauſe it was 


Curion e. in him for another purpoſe. Per tot, Cur, Mod. 107. Paſch. 
Farmer and 26 Car. 2. Fountain v. Cook. 


Ferrars, i 


S. P. by an- 11. If there be a limitation of a «fe upon condition, and ce/ly que 


ron Ch, e ſuffers a recovery, that it will not deſtroy the condition, be- 


K 0 : 1 . . - - 
TR cauſe the eftate is charged with it; tor the recoveror can have the 


eſtate 


or market, 13 E. 3. for they are not in demeine, but profit . 
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eſtate no otherwiſe than he that ſuffered the recovery had it, and _ - A 
inte Cale 


therefore there is an act of parliament to enable recoverors to „ pe . 
diſtrain without attornment; therefore ſo long as any one comes Charnell. 
in by that recovery, he comes in continuance of the eitate tail; 
and by coming in lo, he is liable to all the charges of tenant in 
tail, Per Hale Ch. J. Mod. 109. Paſch. 26 Car. 2. in the caſe 
of Benſon v. Hodſon, 
12. Perpetuities cannot be barred by a common recovery, &c. 
becauſe they have 19 drpendence on the particular gate. Per Powell 
J. 12 Mod. 282 cites it as adjudged in the caſe of Pell v Brown, 
13. Money to be raiſed after the determination of an eftate tail may 
be barred by a common recovery ſuffered by the tenant in tail. 
But otherwiſe where the eſtate fi limited is a fee; as to A and 
his heirs, provided, if A. dies awitho ut iſſue of his body, then he gives 
200/, to B. to be paid within 6 months after the death of A. 
and in default of payment as aforeſaid, then he deviſed the lands 
to B. for payment; for in this laſt caſe, the eſtate being a fee, 
no recovery can be ſuffered thereof, and conſequently there may 
be danger of a perpetuity. See Wms's. Rep. 200. in a note of 
the reporter on the principal caſe there of Nichols v. Hooper, 
Paſch. 1712. and Lev, 35. in Trin. 13 Car. 2, B. R. Gooding 
v. Clerk. | 
1.4. It may be of a rent de nao; and therefore if one grants a Lev, 144. 
rent to B. remainder to C. in tail, by a common recovery the S. C. 
remainder to C. may be barred. Sid. 285, Paſch. 18 Car. 2. B. 


R. Smith v. Farnaby. 


(T) Bar, or Transfer of what Eſtate. [ 220 J 


1. JF there be a tenant in tail remainder, for years, Hale Ch. J. Refolved 
ſaid, it was doubted ꝙ Eliz. if recovery by the tenant in tail —— 

ſhould bar the leaſe for years; becauſe it was faid that no re- ruftices, J 
compence in value could go to it being a chattle, but conſtant 1 Rep. 69. 
experience has been that the leaſe ſhall be barred. 2 Lev 30, 2 It's 
Mich, 23 Car. 2. B. R. in the caſe of Hudſon v. Benſon and — 
Baron. | 

2. A man made a gift in tail determinable an non-payment of 
1000/7. by donee, the remainder over in tail to B. with divers 
other remainders, tenant in tail before the day of payment of the 
10007. ſuffers a common recovery, and doth not pay the 1000/4, 
Yet becauſe he was tenant in tail when he ſuffered the recovery, 
by that he had barred all, and had an eſtate in fee by the reco- 
very, Per Hale Ch. J. Mod. 111. Paſch. 26 Car. 2. in the caſe 
of Benſon v Hodſon. | | 


3. If tenant in tail be with a limitation, / long as ſuch a tree ſhall 2 Roll. Rep. 


221, Pcr 


and, a common recovery will bar that limitation Per Hale Ch Dod al 


barred ; but 
Mountague Ch. J. contra. 


J. Mod. 111, Paſch. 26 Car. 2. in the Caſe of Benſon v. Hudſon. the fee is 


S 3 4- In 


3 EY a 
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4. In ſome caſes san eſtate that is to take commencement upen a t] 
contingency after determination en ate tail cannot be barred ; \ 
as if A. ſeiſed 4 in fe makes a leaſe } er 1000 years to commence Ger by 
B's death qwithoit : oe „ and ther a L ift 7 in 1a i is made to B. and the tl 
heirs aflis bod y B. cannot bar this leaſe for years, becauſe it 
was a ra arge up = the land beſore the eſtate of tenant in tail was 10 

reated. Cited by Hale Ch.] Freem, Rep. 264. pl. 466. as held te 
in CLank's Cast, and ſaid that this was judge Bartlett's contri- s 

ance; for if the leaſe for years had been created by the ſame v 
conveyance with the eſtate tail, it was held in that caſe, that it ft 

might have been barred by a common recovery. p 

I's A cove? nant ts fand ſeiſed fer 20 Je, remainder 45 the heirs of E 
the | body of the cauenanton is an executsry; remainder, and to be barred t 

. by a common recovery. Arg. 4 Mod. 25 7. Hill. 5 W. & M. 
1 0 B. R. in the ae of Goodni igt v. nid 
1 "4 6. N. 8. * be la: 1d to his neice 1. B. and the heirs male of hey f 


according- bear, upon = that e marry with and have iſſue male by one ſur- 
WY. zamed Searle, and in detuult of both theſe conditions, he deviſed 
it 0 E. C. in 1 app manner, and in default thereof 72 G. S. for 
60 years if he ſo long live, remainder to the heirs male of the 
body of the ſaid G. and their iſſue male for ever; M. and E. to- 5 
gether with E's huſband, joined in a fine to make J. 5. tenant | 
to the pra reide, who vouched the ſaid M. and E. and her hul- 
band, and alfo the wife of the teſtator, and her huſband, {the | 
being again married) and vouched them all jointly, and they 
vouched the common Vouchee, and ſo a common recovery was 
had; adjudged, that this is a good citate-tail in both M. and E. 
and 2 the words are expr We words of condition, yet they ſhall 
be taken to be a liinitutian; fo that the meaning of the teſtator is, 
if ſhe hath no iſſue male by a Searle, then the citate ſhall remain 
over; that the eſtate tail in this caſe does not ceaſe by marrying 
one who is not a Searle, becauſe the remainder over ig limited in de- 
Fault See conditions ; for they may furvive the firſt huſband, and 
afterwards marry a Searle, becauſe there is a py/ivi/ity, as hae as 
they live. It the eſtate had been to M. and the heirs male of her 
body to be begotten by a Hearle, provided and upon condition 
that if ſhe marry any but a Searle, that then the lands ſhall re- 
main to W. R. and his heirs; in ſuch caſe a common recovery ; 
[ 221 ] before marriage would bar the eſtate tail and remainders, and | 
the marrying afterwards with another, would not avoid the reco- 
very; and the Court took a difference between a collateral con- 
dition, and a condition running with the land. 2 Salk. 570. 


Trin. 3 Annæ B. R. Page v. Hayward, 


0 Tenant to the Præcipe. Neceſſary in what 
Caſes; Aud why. 


Piz. of Re- 1. FPHOUGH there be 2 tenant t9 the precipe, yet the recovery 
cov. 33. % 4 is good by way of Hl againſt the party that ſuffered rs 
though 
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though not againſt remainder men, ſtrangers, &c. Per Cur. 10 _— by 
Mod. 45. Mich. 10 Annæ B. R. in Ld. Say and Seal's Cafe. ee, * 

books, but he takes it to be where he that ſuſfers the recovery is tenant in fee; for eſtoppel bind not 
the illuc in tail becauſe he claims paramount per formam don. 

Plowden in Manxwell's Caſe elaborately urges this point, and endeavours to prove that a com- 
mon recovery may be good, where there is no tenant to the præcipe; now all his arguments 
ſcem to centre in this, that all parties and privies to the recovery are eſtopped, to ſay there was no 
tenant to the precipe againſt the admittance on re ord ; but it is plain that -ffoppels brad nat the 
ti ; and the law is now ſettled, that if there be no tenant to the ptæcipe, the common reco- 
very s void, and the ifſue in tail may falſify, that is reverſe it for this error; for the recovery in 
value goes to him that has the lofs, or lofes the tenancy; and he that loſes may ater againſt a 
{tranger that he loit nothing, ſo ſhall recover nothing; and if ſo a fortiori, the iſſue in tail who comes 
paramount all concluſions, and eſtoppels may aver niet tenant tempore brevis. Pig. of Recov. 32 
33, cites 3 R. 5. 6. 60. a. 12 Edw. 4. 12. 19 Cro. Car. 309. Cro. E. 21. Mo. 255, 4 Le. 23. 

Put if one that has a reminder in fee ſuffers a common recovery, it binds and citops his heir, 
though there is no tenant to the præcipe. Pig. of Recov. 33. cites Stiles 320. Cro. J. 21. Aud 
that ina writ of 114ht a recovery may be good without a tenant to the precipe. 1 Vent. 369. by 
Serj. Maynard Arg. 

But in a warrant'a chart, he who brings the writ muſt be tenant of the land the day of the writ 


purchaſed ; and 1t is a good plea to ſay nient tenant jour del brief; /o if one releaſe with warranty, 
he may vouch him that releaſed ; but it is a good / e to lay releaſee had nothing at the time of the 


rcleale. Pig. of Recov. 33, 34. cites Hob. 21. 24. 

A tenant to the præcipe is necetſary, becauſe the eſtate tail of the vouchee is barred only in re- 
ſpect of the aſſets recovered, or which by poſſibility may be recovered in value; now till the de- 
mandant ſues execution againſt the tenant in the præcipe, the tenant cannot hate execution againſt 
the vouchee, nor the vouchee againſt his vouchee ; and if the tenant to the præcipe had nothing 
in the land. no execution can be fued againſt him, and n execution can be ſued a gainſt him 20 
YOCOULETY can he had over in value, and conſequently no recompence to bind him, and o the recovery 


can be no bar. Pig. of Recov. 31, 32. 
i to inforce this, Littleton in TaLTARUM's Cafe, ſays, when there is no tenant to the 


Pra ipe there is 10 Ye overy, becauſe there is none againſt whom the demandant may recover the 
land, and a recovery proves not the tenant ſciſed, but ſuppoſes it» Pig. of Recov. 32. 


2. If there be tenant for life remainder in tail, remainder in * See (D) 
fee, if he in remainder in tail futters a common recovery, it bars mh 
not the entail, becauſe no tenant to the præcipe; but if he in the caſe re- 
remainder in fee ſutFers a recovery that bars his heirs. Pig. of — wa 
3 : * , Roll's I. 
Recov. 37, 13. Cites D. 252. * 2 Rolls Abr. 395. Mo. 356. zug de 


other references ſeem to be miſprinted, 


(W) Tenant to the Pracipe. Good, or not. 


1. TF a man makes a /eaſe for 8 years upon condition that if the 

le/for does not pay 201. within 2 years next after, the leſſee ſhall - 
have fee ; the termor cannot be impleaded by præcipe quod red- 
dat before the leſſor has failed of payment; for he has only a 
term, and no franktenement before failure. Feoffment de 
Terres. pl. 71, cites 12 E. 2. 

2. Baron and feme jointenants of a manor, remainder to the F 222 ] 
heirs of the body of the huſband. Remainder to H. N. in tail. 
A recovery was ſuffered by baron alone of all the manor, in which 
he was tenant to the præcipe, without naming the wife. H. N. 
dies; baron dies without iſſue; feme dies. Reſolved upon error 
brought, that as to the moiety of which the feme was tenant for 
life, the recovery was no bar againſt the iflue of H N. For as 
to that the baron was not a tenant to the præcipe, but the reco- 


very operated by way of eſtoppel only, which could not bind the 
84 ſue 
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ue in tail, who claim per ſormam doni, 3 Rep. 13. b. Trin. 
5 Eliz. Marquiſs of Winton's Oe. 

And. 162. 3. Lands were rendered by fine to laren and fone, and the heirs 
of the bedy of the beren, remainder to J. S. The baron alone 
duri ing the life of the feme cannot make a tenant to the præcipe. 
Mo. 210. Trin. 27 Eliz. O Wen S Cat ate, alias Owen v. Morgan. 
The alien 4. An alien tenant in tall, remainder in tee to 5, lutiers a 
recovery to his own ule in fee, and then an office is tound ; the 
the præcipe remainder is barred, and the King hall have the fee Gimple; 
3 Goldſb. 102. pl. 7. Anon. 
Found. Arg. 
10 Mod. 1240. Hill. 11 Ann. C. B. in the Calc of Tioraby v. Fleetwood. 


Tt ; VATGN and fe nie are feiſed of 7 be Wije "5 land for lije of the 7010 
1. fre to huſband and wife in tail, and the baron bargains and 
{clls the land by deed inrolled, and a pra cipe is brouglat againit 
the bargaince, and he vouches them in reinainder, it is a "00d 
recovery to bar the eſtate tail, Brownl. 36. Anon. 


A perfon 6. Tenant in tail, remainder in tail, remainder in ſce. Tenant 
drs mec is in tail was aitainted of treaſons, the ting granted the eftate ts A. 
a2 20504 te- 


nant to the Who bargamed and feli by deed is B. to make him tenant to the 
Præcipe un- præcipe | then B. ſyjereda recovery, in which the tenant in tail was 
2 
( | —_— 4 VG zuched, and then the deed 706 inrclled. 'The Ld. Cl. Fo Fiobart 
10 Med. was of opinion, that this did not bar the remainder z becaute 
224. inthe before inrolment not! ing patled but by concluſion only; and the 
- oper bargainee was no lawful tenant to the præcipe. Godb, 218. pl. 
[nOrnby Ve „„ 125 5 
Fleetwocd. 314. Mich. 11 Jac, C. B. Anon. 
— ] ö a 
bargain and l whereby the tenant to the præcipe was made 71s not 1avolled H after the rect en 
was compl:a:cd ; Lord C. Talbot ſaid, as to that, it the Lord Hobar's opin ion, as tt x rom 
Cod bolt's Reports, had been law. {ome juch. ciel authority would certainly has e toilowed 1 ; it 
th-re be no mroiment, then the bar ga! in end fale are void; but it there be an inrolment within (ix 
months, then it is good by relation, Caſes in Equ. in Loid Talbot's time. 167 Kill, 9 Geo. 2. 
dir John Robinſon v. Comyns. 


But if the If A. be leſſee for life, the remainder to B. in tail, and a 
EE = præcipe is brought againſt B. if B. gets a ſurrender fam leſſee for 
27a aint te. life, at any time before the recovery, it is a good recovery, and 


ger je the præcipe is now made good. Noy 126. Anon. 
rar. 
der- man in tail, and they vouch the common vouchee, it is no bar to the eſtate tail. Cro. E. 679. 
Paich. 41 Eliz. Leech v. Cole. It tenant for life ſurrender to the immediate remainder-mat!, 
who tuticr> a recovery, the remainder is barred. Ard 276. in Calc of Wiſemen v. Jennings. 


* 196. 8. If infant by his guardian ſuffers a common recovery, he 

3 being tenant to the præcipe, this thall bind An. Ley. 82, 83. 
Trin. 15 Jac. Blunt's Caſe. 

If an inſart 9. The father purchaſes land in his ſon's name, an infant of 17 

mints a Ute 

nantio the Years, and he would have ſuffered a recovery as tenant to the 


præcipe, he Precipe, but the Court would not ſuffer him. Het. 163, Mich, 
u doit no 6 Car, C. B. Anon, 


Other le 
tl.au by /ine or /rofrent, ſince all other d:cds mig: by an infant are void. Pig. of Recov. 65. 


10. A 
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10. A lauſe was made fr life, but livery being made on the ſame put this 
day it bore date, it was void, The leſſee entered and paid the rent was 
as it grew due; the Hr died; his heir ( without entry ) ſuffers a :udgek 
rec. It was inſiſted that the leſſee was no difietſor but a abſolute 
tenant at will, his leaſe heing void; but if he had been a diſſeiſor, c— 
vet the heir having ſuffered a recovery, he and all claiming eg cn. 
under him are eſtopped, to ſay that he was not tenant to the tercd claim- 


frechold, And to that opinion the Court inclined 3 and judge- ins 5 
Cate tor 


ment niſi cauſa, Cro. C. 388. pl. 21. Mich. 10. Car. B. R. fie; but it 


Bull v. Wyatt. 


had been 


otherwile 


had he cdurmed as leſſee at will, Roll. 631. Diſſeiſin (I) pl. 7. Kenelm Digby v Jordan. — See 


Eitoppel (FE) pl. 3. "and ( k | pl, 3. 


S, C. of Bull v. W vat, cited Pig. of Recov. 124. And ſays 


he i nds in ſeveral of the law books it is faid, that in ſome caſes a re covery may be good without 
a tenant to the p. @C1Pe by e/ 0 f ; but favs he takes this to be where he who ſutfers the recovery 


is tenant in fee; 
dont, end that fo is this Caſe of Bull v. Wratt. 
Ch. J. Irin. 3 Ann. B. R. in Calc ot Page v. Hayward. 


11. If a bargain and ſale of lands be made to A. and his hrirs, the 
bar gainee has an eſtate beſore entry, and is a good tenant to the 
pr:vcipe in a common recovery. Per Bridgman. Cart. 78. Trin. 
18 Car. 2. C. B. 'Thomaſin v. Mackworth. 

12. A. tenant in tail, remainder 4% B. in tail. A. made a leaſe to 
J. S. rendering a pepper=corn re ts and afterwards a releaſe, in order 
to make him tenant to the præcipe to ſuffer a common recovery, 
in which A. was to be vouchee. A recovery was afterwards 
had to the uſe of A. and his heirs. It was inſiſted, that there 
was no good tenant to the preœcipe; for the te never entered, 
and the reſervation of the A is not ſufficient, being to be 
paid out of the profits of the land, and it is a thing of no value. 
North Ch. J. was of that opinion, and diſtinguiſhed between an 
alignment of an cſtate for life or years, and a grant of a leaſe for 
years by one ſeiſed in fee-timple ; that in the firſt caſe the te- 
nure and attendance, and being ſubject to the ancient forfeitures 
and payment of rent, if any, 1s ſuflicient to veſt an uſe in the 


aſlignee ; but in the other caſe, unleſs the leſſor gives poſſeſſion, 


and the leflee enters, the leſſor muſt raiſe an ute, and the land 
muſt be united to it before a rent can reſult out of it. But 
Windham J. ſaid that this being in the caſe of a common reco- 
very, we muſt ſupport it, if poſlible, and that in the caſe of 
Sutton's Hoſpital, 10 Rep. 34. a. the reſervation of 12d. was 
held to be a ſuſſicient contideration to raiſe an uſe to the hoſpi- 
tal, which is as inconſiderable in reſpect to a great eſtate as a 
pepper-corn is to this, The other two juitices delivered no 
opinion. And at another day North Ch. J. faid he had viewed 
the precedent of Sutton's hoſpital, and that there the reſerva- 
tion of a rent was mentioned in the deed as a conſideration, 
which he ſaid would perchance make a difference between that 
caſe and this. But the Court would further adviſe, Mod. 262. 
Trin. 29 Car. 2. C. B. Barker v. Keate. 


tor eſtoppe s 'bind not thy iſſue in tail, becauſe he claims paramount per formam 


ig. of Recov. 199. cites S. P. Per Holt 


See pl. 6. 
and the 
Notes. 


S, C. 2 Mod. 
249. and is, 
that as no 
money was 
mentioned 
to be paid in 
the Icaſe, fo 
the releaſe 
thereupon 
was only 
for diverſe 
good conſte 
derations, 
and that 
at:crwards 
judgment 
was given 
bythe whole 
Court that 
the word 
(grant) in 
the leaſe 
will make 
the land 
paſs by way 
of uſe; that 
the reſerva- 
tion of a 
pepper- 
corn was a 
good conſi- 
de ration to 
raiſe an uſe 
to ſupport 
a common 
recovery; 
that this 
leaſe being 


vichin the ſtatute of ulcs, there was no need of an aGual cutry to mace the leſſee capable 2 
I 


> 
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releaſe ; for by virtue of the ſtat ute he ſhell be adjudged to be in a qual poſſeſſion, and fo a good 
tenant to the præcipe; and judgment N cordingly in Mich. term following. S. C. Freem. 
Rep. 249. pl. 266. and there pag. 252. North Ch. J. ſaid, that if the truth of this cate had been 
found by the verdict, there would have been no queſtion in it; tor this recovery was to ſupport 
a mortgage, though it was not fo tound ; and that would have been a ſufficient conſideration. 


Skin. 3 Pau 13. A ranger may be tenant to the præcipe 20:7h the tenant 
1 in tail, though the ſtranger had noth ing in the land; for the 
recompence in value mal! go to him that loſt the ec: ſtate, and 
being a common allurance, it is to be favourably expound-, 

Vent. 358. Mich. 33 Car. 2. Anon. 
ent. 357. 14. A. tenant in tail, remainder 1 B. in tail, remainder over 


* 
33 * A. made a leaſe 10 Fl S. for the life of J. S. not warranted by 
S. C. a8jor- the ſtatute, and dies without iſſue, raving B. in remainder his heir, 
natur; but to whom the reverſion in fee deſcends. B. (being now tenant 
what is in- in tail with remainder in fee) /eaſes to W-. R. (•ãuing J. 8) for 99 
= gy gears, ts commence afier the death of F. S. reſerving rent, 7 9. 
bet is furrenders to B. (and 8 a ſiranger ) upon condition, and dies, Then 
in Skin. 2. g. a precipe is brought againſt B. (and C. the ſtranger) and a recovery 


—_— with ſingle voucher had (to the uſe of B, and her heirs, and 


„  afterw ards the condition is broken and) J. S. the lettee enters, 
(B. grants the reverſion, and afterwards J. S. dies) the de- 
fendant the heir of B. diſtrains for the rent, and W. R. the 
now leſſee brings a replevin ; and upon an avowry. and plcad— 
ings thereupon this cafe was diſcloſed to the Court of C. B. 
and judgment given there for the avowant; and now upon 
error brought that judgment athrmed in B, R. And the Court 
held plainly that B's accepting the ſurrender was 15 remitter, as 
likewiſe that ſhe being tenant to the præcipe, the recovery did 
not bind the eſtate tail, ſhe t being /eiſed at the time of the recu- 
very of an ale tail, but of a defeaſible fre ; ; but if ſhe had come in 
as wouchee, it had barred. Skin. 2 & 62, Mich. 33 & 34 Car. 2. 
B. R. Paulin v, Hardy, 

15. Tenant to the præcipe in a common recovery was made 
by a fine. After the reef ſuffered the fine was reverſed, yet it 


was held a good recovery; for there was a tenant to the præcipe 
at the time, 2 Salk, <68. Paſch. 5 W. & M. B. R. Loyd v. 
Evelin. 


16. An gate per auter vie, though it be made aſſets by 29 Car. 
2. yet-it remains ſtill a freehold, and the adminiſtrator is tenant 
to the præcipe. Arg, Comb. 389. Mich. 8 W. 3. B. R. Old- 
ham v. Pickering. 


<1 —_— R. 17. A finelevied, and a common recovery ſuffered, wherein 
. n the cauiſee was tenant, but no uſes of the fine were dec 3 It was 


— bottom, held that at the common law the uſe was always intended to be 


£1! ee to the conuſee, and that he was in by the fine immediately, and 
4 Fer). 


locy, Toa good tenant to the præcipe. And that the ſtatute of frauds 
Bucx- extends only to uſes to a third perſun. 2 Salk, 676. Paſch. 8 
«:nGr.thit W. 3. Lord Angleſea v. Lord Altham. 


prima tacic 
the huc ſhell paſs the eſtate to the conuſee, and that to bring back the eſtate to the conuſor, the 


conuſot muſt ſhew that the intent was not to give it to the conulce ; tor elle the conulce ſhall by 
decnic 
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deemed to take the eſtate by the common law. And this Caſe of Lord Angleſea v. Lord Altham 
was there held to be good law. _ 

The firit clauſe in the fatute of Frauds is general, that all uſes muſt be menijefted by writing, and 
1{ 1t had flopped here, à fine or teotlment had cut oft all reſulting uſes, though there had been 
no conſidetation, but the 2d clauſe excef!s all truſts and confidences that ariſe or reſult in con ſi ruc- 
tion of law; and ! take the conuice is in at common law. The intent here is manifeſt; for the 
conuſee being tenart to the precipe, tenant in tail coming in as vouchee admits him as ſuch. Per 
Holt Ch. J. Holts Rep. 737. Lord Augliclea v. Lord Altham. 11 Mod. 210. Lord Altham 
v. Lord Angleſea. 


18. A brit of entry; was brought againſt Miles Corbett, return- Comb. 4250 


. . ST. A 5 * : _ Ss Gs by 
able quindena martini, who appeared. The demandant counted ename df 


againſt him, and he vouched one Lacy the tenant in tail. A fum- Williams v. 
mons ad wvarrantizandum iſſued, returnable Octab. pur. but before that 8 
return, and after the tefle, (viz.) 1 Januarii, Lacy the fenant in tail g 47 
coneyed the lands ts Miles Corbett, by leaſe and releaſe for life, At firmed in 


the return of the writ of ſummons, Lacy appeared and entered ws per 
* ur. 


into the warranty, and wauched the common wouchee; and ſo a and favs it 
E . = . a 4 
common recovery was had againſt him, which was held good was agreed 


in C. B. It was infiſted for error, that Miles Corbett was not. e 


tenant to the præcipe at the time of the return of the writ of been a good 
entry; but adjudged, that if the tenant to the præcipe gains a tenant to 
freehold before judgment, it is ſufficient ; for it cannot be ſaid a re- the precipey 
x. a x his abe: 
covery againſt him that had nothing, and therefore a writ may ton ajter- 


be made good by a ſubſequent purchaſe, and ſo may a voucher, wards could 


and the rather becauſe the defendant may have a good cauſe of 3 7 


action, though the tenant has not the land; for it is nat his being ſhould ſuf 
tenant to the pracipe, but the demandant”s having a title to the land, fer another 


lat is the foundation, and cauſe of the ain; and conſequently it L 225 ] 
is ſufficient if the tenant has the land to render at any time geit him 
before judgment, 2 Salk, 568. Trin. 11 W. 3. B. R. Lacy ujora pune 
v. Williams. title; for 
that would 
be fraudulent.—8. C. argued and adjudged in C. B. Lord Raym. Rep. 227. Trin. 9 W. g. 
Williams v. Lacy. — S. C. argued, and attirmed in B. R. Lord Raym. Rep. 475. —-If there 
is a tenant to the præcipe fpendente placito before judgment, it is well enough, though there was 
none at the time of ſuing out the præcipe. And per Holt Ch. J. a tenant has been made fre- 
quently aſter the rcturn of the præcipe and a voucher. Show. 347. Paſch. 4 W. & M. Samborne 
v. Belk. —— For even in adverſary writs, if the tenant was not tenant at the time of the writ, but 
was ſo before the return, it was well. Pig. of Recov. 29. It 1s good with this diverſity, that 
if the tenant comes to the land by his own act, he can never plead it to abate the demandant's writ, 
but has made the writ good; but if he comes to the land by af in law, he may abate the writ by 
pleading non-tenure; as if a ſon has a præcipe brought againſt him in the life of his father, and 


his father dies, he may plead nonetenure if the land deſcended to him by his father's death. Pig. 


of Recov. 31. cites 1 H. 6. 12. 5 H. 5. 9. 8 E. 3. 82. 37 H. 6. 16. 3 H. 7. 8. 41 E. 3. 5,—— 
S. P. Noy. 126. Anon, cites 41 E. g. 5. a. b. and 35 H. 6. 4. 

But where a uit of entry was returnable quindena Martini, 26 Nov. being a Monday, the term 
ended the Wedneſday following, the leaſe and relcaſe were dated the 26th and 27th of November, 
and the recovery taken on Wedneſday the 28th at the Common Pleas bar, and ill; for it appeared 
on the face of the recovery, that there was no tenant to the præcipe, the writ of entry being re- 
turned before the leaſe bore date; and though the prothonotaries and ſome able men held it good, 
yet on advice it was held erroneous. Pig. of Recov. 58. Mr. Pigot favs, that upon conſider- 
ation of this caſe the recovery is certainly void; for ſince a recovery was ſuffered of that term, 
on the 26th of November, viz. quinden. Martini, it cannot be otherwiſe preſumed, but that the 
tenant on the day appeared to the writ, and judgment was then given, and the releaſe bearing date 
the 27th of November, it plainly appears there was no tenant to the præcipe, becauſe judge 
ment was given quinden. Martini; and though the judgment was taken at bar the 28th, and fo 
noted by the ſerjeants, yet the Judges take no notice of that, and of nothing but what appears on the 


record, Pig. of Recov. 58, 59. 
. 19. Where 
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* 19. Where the 7enant appe ars on the retur NH of the avrit of entry, 
ee pm aud a recovery is then had, in ſuch caſe the tenant mu have the 
cler over FrecbUd ot the return of the zurit, becauſe it is a recovery then ſuf- 
1 tered, Arg. 2 Salk. 569. Trin. 11 W. 3. B. R. in c -aſe of Lacy 
e in 1 32. 10 E. 3. 11. 

Gral caſe; for it is ſufficient if he becomrs tenant before ud ment. Arg. 2 Salk. 369. in Cafe of 
Lacy v. Wilkams, ci:es ut ſupra. — And per Holt Ch. J. accordingly, and judgment given ac- 


cord ly in C. B. was afirmee in B. K. 


20. Tenant for life, remainder in ta:/, remainder in fee; te- 
nant in tui levies a ſine. This has for ever hindered the tenant 
tor life and remainder in tail from deſtroying the remainder in 
fee; becauſe the fine has turned. his eſtate — 2 baſe fee, and 
nas deſtroycd all privity of eſtate; fo that if tenant for life aud 
semainder in tail would make a tenant to the præcipe, yet they 
cant vouch the remainder-man in fee, without he will voluntarily 
enter into it, 11 Mod. 121. pl. 7. Trin. 6 Ann. 1707. Anon. 

21. A. on the marriage of B. his fon with W. conveyed lands 
to J. N. and J. S. and their heirs in truſt, and 70 the uſe of A. for 
lite, FEMAIUET to the ule of B. for g9 year. 5 if &c. remainder 1 
J. N. aud J. S. 1 e contingent remainders, remainder to the 
ule of the t, & an of B. by W. in tail male ſuc: <//rvely, remainder 
to the uſe - of the + 8. ef the bedy of B. (who is ſtill living) remainder 
to the uſe of the right heirs of A.—A. died. B had iſſue C. who 
with the Heir ,]. 'S. the ' ſurviving truſtee joined in a decd of bargain 
and fale iurolled for mating a tenant ta the pracipe, and a recovery 

ras.lultered to the uſe of C. in fee, who deviſed all his eſtate 
to truſtees for payment of his debts, and died, leaving iſſue a 
ſon; but J. S. the ſurviving truſtee having by will deviſed to K. 

and his heirs, all ſuch eſtate as the lord had beſtowed upon him, 
he deviſed part to J. S. and his heirs, and all the reft of his real 
late to his wife and hor heirs, It was held by the Maſter of the 
Rolls, that the legal eſtate being in J. S. in the eye of the Jaw, 
it was his eſtate and his property, and therefore though a truſt 
eſtate, yet it paſſed by the deviſe of his tate, and this being on a 
bill to compel a purchaſor to accept the purchaſe upon this 
title, his Honour ſaid that he would not, nor did he think it 
reaſonable for a Court of Equity to compel it; and, therefore 
decreed back a depoſit which the purchaſor had made. 2 Wms's, 
Rep. 198. Mich. 1723. Marlow v. Smith. 

22. Ld. C. Talbot taking notice of its having been ſaid, that 
a feme tenant in tail and her huſband cannot make a tenant to the 
præcipe without a fine, he faid, that whatever the caſe might be 
where a huſband is merely f. 95 d in right of his wife, it was not 
neceflary in the principal caſe] for him to determine; becauſe 
in this caſe the huſband by his intermarriage [and having ifſue] 
is become intitled te an Mate by the courteſy, and therefore he alone, 
without his wife's joining, might make @ good tenant to the præcipe. 
Cafes in Equity in Ld. Talbot's time 167. Hill. 9 Geo. 2. Sir 
John Robinſon v. Comyns. 
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23. A. was tenant for gg years if he fo long lived, remainder 

to truſtees to ſupport contingent remainders, and then 2% the 
firſt, Ec. ſons of A. A. and his fon cannot make a g 
tenant to the præcipe to bar the after- remainders, the frechold 
being in the truſtees, who did not join, Mich. 14 Geo. 2. B. R. 
Smith on the Demiſe of Dormer v. Parkhurſt, Alias Dor- 
mer v Forteſcue. 

24. If a common recovery be to be ſuffered of a manor, 
wherein are many leaſes for lives of part of the manor, though 
the practice has been to get ſurrenders from the leſſees, that is 
only abundans cautcla; and I take it not to be neceſſary ; and 
] think the recovery good, though the pas ticular tenants for lives 
did nit ſurrender ; for the reverſion of the land leaſed for lives 
remains till part of the manar; and the fine or deed that made 
the tenant to the precipe, carried the entire manor to him, as 
well reverfions as poſſeſſions; for the manor being an entire thing, 
the frechold thereof was in the tenant to the præcipe. Pig. of 
Recov. 41, 42. ; 

25. It the /and, of which the recovery is intended to be ſut- 
fered, is nt part of a manor, and is in leaſe for life, then it muſt 
be ſurrendered to him that has the reverſion or remainder before 
he makes a tenant to the præcipe; or if the ſurrender be after 
the conveyance, which makes the tenant to the præcipe, then 
to the tenant to the præcipe; and by miſtaking this, ſeveral 
recoveries have been ſet aſide. Pig, of Recov. 50. cites a cafe 
left to be determined by counſel between the E. of Pembroke 
and Lord Windſor. | 


226 


Afrrmed in 
the oulc of 
lords. 


A: for ex- 
ample, it 
alter /eafe 
and releaſe 
executed /# 
make the ite 
nant to the 
pracape, the 
tenant fur- 
r-nders to 
the releafos , 
this is void; 


for he has 


no reverſion for the ſurrender to operate upon. Pig. of Recov. 30. — But though where there is 


a leaſe for lile [of lands which are] no part of a manor, that |l:aſe] muit be ſurrendered to 
make a good tenant to the præcipe; yet no term for years hinders him that has the treehoid from 
ſutiermg s common recovery; becaule the law has little regard to terms tor years, Which are 
only chattels. And by the Statute of Glouceſter, cap. 11. leilee for years in London may falhiy 
a common recovery, whereby the judgment is not to be {tayed, but the execution ſuſpendes 
during the term. Pig. of Recov. 50, 51. 


(X) Tenant to the Præcipe. Pleadings. And 
in what Caſes a good Tenant ſhall be intended. 


I, IN ejectment it appeared, that part of the land was leaſed for After length. 
life, and the recovery with a ſingle voucher was ſuffered yeh ty” 
by him in reverſion, and fo no tenant to the præcipe for thoſe tenant to 


lands. But in regard the Polſeſſion had followed it for a very long oe 
1a c fre» 


time, the Court ſaid they would preſume a ſurrender. Vent. 257. fone 


Paſch. 26 Car. 2. B. R. Anon. Q Mod. 143. 
; Paſch. 


11 Geo. in Canc. Webber v. the Earl of Montrath. 


2. The plaintiff intitled himſelf to an advowſon by a recovery | 227] 


ſuffered by tenant in tail; and in pleading this recovery, he * —_ 
E ny 8 heal 


alledges two to be tenants to the precipe, but does net ſhew hw they I ieh. 
came 
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2 Lutw. came to be ſo, or what conveyance was made to them; fo as it 
9 2 may appear, that they were tenants to the præcipe. And after 
of Le:ca ſearch of precedents, as to the form of pleading common reco— 
v. Ls:G4. veries, the Court inclined that it was not well pleaded, but de— 
Fil 3": livered no judgment. 2 Mod. 70. Paſch. 28 Car. 2. C. B. 
obſerves, Wakeman Vs Biackwell. 

that the ' 

Court did not deliver any judgment; and fays, it muſt be conſeſſed, that the uſual form of pleads 
ing is to meu how tie tevant became tenant. But from what he had been laving otherwite be- 
fore | which ſee pl. 3.] he makes a quæte, if it be of neceſlity always to ſhew {pccially how the 
tenant was made wenint, but fays, that if ſuch ſhort pleading ſhould be allowed as not to let it 
ſpecially | 1tHh!, he fees not any inconvenience which would enſue ; tor ſhould it be pleaded, that 
th-re was not any tenant to the præcipe, then iſſue might thereupon be taken, as appears by 
Rait. Ent. tit. Formedon in Execut. 3. & 21 E. 4, 7, 8. 

And there he makes another quære alſo, it a common recovery to , may not be pleaded 
thus, viz, to ſay, that a worit of entry, Sc. was proſecuted g J. S. and 7. M. hen tenants of the 
freehold, Sc. and then to proceed in ſuch a manner as is mentioned in the Cale of HuNHOCEN v. 
PzTRE. Lutw. 963. and favs, he does not apprehend any reaſon why ut might not be lo 
briefly pleaded, as well as judgments in other cales. But then (he thinks, it would be necellary 
to ter that the recovery was executed other by entry or by hab, fac. ſeiſinam returned; for till this is 
done the firſt cit tes are not altered. Ibid. 1550. cites Jo. 10. Awzexy V. Lo. BaipGwarTer, 
and 1 Rep. SHELLEY's Calc, and 2 Lev. 31. Iludſon v. Benſon and Baron, 

S. C. of WAX EAN v. BLAckWELL. Mod. 218. Mich. 28 Car. 2, C. B. reports the plead- 
ing to be thus vz., that ] W. the crandtather ot the plaintiſf was ſeiſed in fee of the manor, 
&c. and that a præcipe was brought againit O. and P. adtunc t-nentes [15:11 tenementt, who ap- 
peared and vouched the ſaid J. W. and that a recovery was had to the ule of J. S. under whom 
the defendant claimed. It was inſiſted for the detendant, that it is not neceſſary the tenant to 
the præcipe ſhould have a frechold at the time of the writ bought, it is ſufficient if he hath it at 
the time of the * return; that the demandant is eſtopped to tay, that there was not a tenant to the 
præcipe, becauſe the writ is only abateable if brought againſt one that is not tenant, And as long 
as it is not abated, but pleaded to, &c. it ſhall conclude, ail who are parties or privies, and all 
claiming under them; that here is an eſtoppel with a recompence; for W. the firſt vouchee 
mi aht have counterpleaded the lien, and extorted the warranty; but having vouched over, he is 
pait that advantage, and concluded by being made a party by voucher ; that the Court muſt in- 
tend here, that O. and P. the tenants to the præcipe, came in by convevance ; becauſe W. came 
in upon the voucher, which he would not have done if therc had not been a lien. To which it 
was anſwered, and ſo adjudged, that adtunc tenens 15 a ſufficient averment in the pleading a com- 
mon recovery, which 1s always favoured in law ; but it is not good alone, when in the fame ſen- 


| tence a matter is ſet forth, which is inconſiſtent with it, and plainly contradictory; that as to 


Duxcoms and WINT IZ ITp's Caſe in Hob. that was upon a ſpecial verdict, where many things 
may be intended, which ſhall not be ſo in pleading, and as to Lixcorx-Colleces Caſe, the 
writ is ſaid to be brought againſt Edward Chamberlain in one part ot the record, and the mother 
is {aid to be tenant in another part of the record, and by the other party; but here in the ſame 
ſentence, uno llatu, there 1s a flat contradiction. 

If he were not tenant at the return of the writ, he might abate the writ by non tenure; but if 
in that caſe he had touched over, then as to himſelf he admitted the writ good; but then the 
vouchee might counterplead the tenancy ; but if the vouchee does not counterplead the tenancy, it 
is good againſt them all by eſtoppel. Pig. of Recov. 29. 


Rather than 3. In every common recovery it ſhall be“ intended, that there 
a recovery was a good tenant to the præcipe till the contrary is ſhewn of 


ſhall be : 
erage to be the other part; and ſo it was reſolved in the caſe of Grirrin v. 


void for STANHOPE, 2 Cro. 454 & 455. upon evidence. 2 Lutw. 1549. 
wantof2 Hill. 3 W. & M. in the caſe of Leigh v. Leigh. 

tenant to | 

the præcipe, the Court intends that the tenant was in by ; dijſeiſin ; it being alledged that the tenant 
in the recovery was then tenant of the franktenement. 2 Lutw. 1549. in the Caſe of LIE v. LE, 
Cites this as Lincoln-College Caſe, 3 Rep. 58. b. — But ſuch intendment was, becauſe eſtates of 
franktenement were alledged to be in others, which ſhall not be intended to be ſurrendered. So 
that by theſe authorities, it ſeems, that it is not of neceſſity prima facie always to a/ledge hor the 
te nant in a common recovery becomes tenant ; but that it might be ſufficient to ſay, that the writ 
of entry was brought againſt A. and J, tunc tenentes tibert tenementi, &c. And the Caſe of Wax E-“ 
MAN v. BLACKWELL {which ſee pl. 2.] does not oppugn what is (aid before, Which may be 
anderitood when nothing appears. to the contreiry, 2 Lutw, 1549. in the Calc of Lee v. Lee, _ 
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* S. P. by Gould J. and as well in a new recovery as an old one. C. in Equ. G. R. 18 in 
the Caſe of Ld. Angleſca v. Ld. Altham. 

{ If the tenant was in by dillciſin, then it does not bar the iſſue; but if by ſurrender, it bars. 
2 And. 32. Chamberlain v. Lincoln-College, 


(1) Tenant to the Præcipe. Not Good, yet the 
Recovery Good. 


1. 13 El. 5. S. 4. (which was made for avoiding fraudulent 
gifts and conveyances) Enacts, That common recoveries againſt te- 
nants of the freehold ſhall be goed notwithſtanding this aft, and ſo ſhall 
all ej/ates made for the procuring of a voucher in formedon. . 
2. A. ſeiſcd of lands by deed indented and inrolled between 
him of the one, and B. and C. of the other part, in conſideration 
of 201, paid by B. and C. bargained and fold the ſaid manors to 
B. and his heirs, to the intent that B. ſhould ſuffer the ſaid C. 
and R. S. to recover the ſaid lands againſt him, to the uſe of A. 
for life, remainder to his fon in tail, with divers remainders 
over. The recovery was accordingly ſuffered, E. and F. being 
tenants of the freehold of the faid lands, the reverſion to him againſt 
whom the recovery was. IT. and F. died. - A. enters, and leafed 
to the plaintiff. 2 points were moved; 1ſt, If the recovery 
ſuffered againſt him in revenſion where the freehold was in a ſtranger, 
{hall bind the reverſioner and his heirs. 2dly, If the uſes ex- 
preſſed in the indenture of bargain and fale be good. Per Cur. 
the limitation of uſes is good, and the recovery is good againſt 
him in reverſion and his heirs, and judgment accordingly. 
Cro. E. 21 Trin. 21 Eliz. C. B. Webb v. Necton. 
3. If A. gives in tail to B. an alien, the remainder to C. in 4 Le. 84 
fee, and B. ſuffers a common recovery, and after office is found 
the alien dies without iſſue, yet the recovery ſhall bind C. in re- 
mainder. Noy 137. Anon. 
4. Recovery againſt cy gue e is void. Arg. 2 Roll. Rep. 
135. Trin. 21 Jac. in Ld, Sheffield's Caſe, | 
F. Tenant for life, remainder to huſband and wife, and their S. C. cited 
heirs, the huſband and wife ſuffered a common recovery; the heirs of by 1 
the wife ſhall be barred, though he zwa net tenant to the præcipe, 1 „ 
and though it did Bt appear that ſhe awas examined ; and ſhe is ſcurely re- 
concluded to ſpeak againſt this recovery; for ſhe joined with pul 2h 
her huſband in it, and the record is perfect, and the recom- Ap, * 
pence in value ſhall go to her heirs; and ſhe being party and had a re- 
privy to it, her heirs ſhall be bound by it, Sty 319. Hill. 165 1. Port ab it 


. in a MS, 
Lockoe v. Palfriman. of Lord Ch. 


J Bridge 


man's thus, viz, where the huſband and wife were ſciſed of a reverſion in fee, expectant upon 
eſtate for life, and made a feoffment in fee to make a tenant to the præcipe; but that haps» 
pened to be void, becauſe tenant for life continued all the while in poſtefſion ; but there was a 
precipe brought againſt the feoffee, and he vouched the huſband and wife, and they vouched over the 
common vouchee ; and it was held to be good, Pig. of Recov. 198, 199, in the Caſe of Page v. 


May ward. 


6. Where after a recovery the deeds were ſuppreſſed by the tenant 
| for 
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for life, ſo that it could not be made out if he ſurrendered to enable 
the recovery or not. It was decreed for the recovery without 
a trial, Per Finch C. Chan. Caſes 297. 2 Mich, 28 Car. 2, 
Gartfide v. Ratcliff. | | 

7. Ceſiy que truft in tail ſuſfered a recovery, and no tenant to 
the præcipe; but he being in en under the truſtee, (who 
had the freehold in him, but was no party to the recovery) ſo 
that ceſty que truſt in tail was the tenant, Finch C. decreed it 
a good bar. And he took a difference, that if there had been 
a ceſty que truſt of a zruf? for life before the truſt in tail, to that in 
that caſe the eſtate in law had been executed according to the 
truſt, and conſequently the tenant in tail could not have barred 
the remainder in fee, if he had ſuffered a recovery, there ceſty 

[ 229 ] que truſt in tail ſhould not bar the remainder by a common re- 
covery, if there was no temant to the præcipe. 2 Ch. Caſes 63. 
Trin. 33 Car. 2. North, and Champernon v. Williams. 

8. It has been commonly received, that a common recovery 
cannot be ſuffered where the fail is expeFant on an tate for life 
Cnet made tenant ts the precipe } which is true in a writ of entry in 
the poſt, which is commonly uſed. And the reafon is, becauſe 
ſuch writ ſuppoſes a diſſeiſin, which cannot be when there is 
a tenant for lite in poſſeſſion; but a common recovery in ſuch 
caſe in @ writ of right would be good. Per Serjcant Maynard, 
Arg. Vent. 360. Hill. 33 & 34 Car. 2. in the Cate of Moor v. 
Ritt. 

9. If a deviſe be made zo A. fir 60 years, if he fo lang live, and 
from and after the death of A. to B. A's eldeit ton in tail; A. 
is no good tenant to the præcipe; but in regard, the zeffatzr had 
an equitable title only in himſelf, and the eſtate in law ſtood out in 
an infant, per Lds. Commiſſioners, the recovery is futhcient, and 
that even a bargain and ſale would have done it. 2 Vern. 131, 
Hill. 1690. Berverly v. Beverly. 

10. 14 Ges. 2. Enacts, That al! common recoveries ſuffered, or 
ts be ſuffered, without conveying the freehold veſted in lefſees, or others 
claiming under them, in order ts make a tenant to the pracipe, ſhall 


t 

PP 

be valid and effeftual. = 4 
WM. 

L 


Provided that nothing in this aff ſpall make valid any common re- 


covery, unleſs ſuch as are intitled to the firſt eflate for life, or other 


greater eſtate (in caſe there be no ſuch eſtate for life in being, in rever- b 7 
ſien or remainder, next after the expiration of ſuch leaſes ) have, er 2 

1 Hall, lawfully convey, or join in conveying an ate for life, at the ö 
y leaſt to the tenant to the precipe. F + 
I:1 And that nathing therein contained, ſhall prejudice the eſtate of any A. 
| N leffees, or perſons claiming under them, | = 
4 And further Enacts, That where any perſon, &c. hath or have 1 
1 purchaſed, or ſhall purchaſe, for a valuable confederation, any eftate or 7 
S eſtates in lands, &c. whereof a recovery, &c. 1s, or was neceſſary 15 | e 
+ be ſuffered, in order to compleat the title, ſuch perſyn, &c. and all 1 
claiming under him, &c. having been in psſſeſion of the purchaſed 3 


eſtate or gſtates, from the time of ſuch purchaſe, ſhall and may, 2775 1 7 
i t 


» 
- 


the end of 20 years from the time of ſuch purchaſe, produce in evidence 
the deed or deeds, making a tenant to the aurit or writs of entry, or 
other writs for ſuffering a common recovery, &c. and declaring the 
wſes thereof ; and the deed or deeds fo produced, ( the execution thereof 
being duly proved ) ſhall, in all courts of Iaw and equity, be deemed 
and taken as a good and ſufficient evidence for ſuch purchaſor and pur- 
chaſors, and thoſe claiming under him, her, or them, that ſuch reco- 
very or recoveries, was or were duly ſuffered and perfected, according 
to the purport of ſuch deed or deeds, in caſe no record can be found of 
ſuch recovery or recoveries, or the ſame ſhould appear not to be regu- 
larly entered on record ; provided that the perſon or perſons, making 
fuck deed or deeds as aforeſaid, and declaring the uſes of a common re- 
covery, &c. had a ſufficient eftate, and power to make a tenant to ſuch 
writ or writs as aforeſaid, and to ſuffer ſuch common recovery or reco- 
veries. 

That from and after the commencement of this act, every recovery 
slready ſuffered, or hereafter to be ſuffered, ſhall be deemed good and 
valid to all intents and purpoſes, notwithſtanding the fine, or deed, or 
deeds, making the tenant to ſuch writ, ſhould be levied or executed 775 
ter the time of the judgment given in ſuch recovery, and the award of 
the 1writ of ſeiſin as aforeſaid , provided the ſame appear to be levied or 
executed before the end of the term, great ſeſſion, ſeſſion, or aſſiſes, in 
which ſuch recovery was ſuffered, and the perſons joining in ſuch reco- 


very, had a ſufficient eſtate and power to ſuffer the ſame as aforeſaid. 


(Z) The King Bound; In what Caſes, By Fine or [ 230 1 


Recovery. 


1. 32 H. PROF IDES againſt a fine being a bar to the reverſion 
8. 36. of eſtates entailed by the king's letters patents, or by act 

of parliament. | 
2, If tenant in tail of the gift of the king ſurrenders his letters pa- 


tents, this ſhall not extinguiſh the tail; for the inrolment re- 


mains of record, out of which the iſſue in tail may have a con- 
ſtat, and recover the land; in caſe of the EARIL. oF RUTLAND; 
by which they made another device, that the king ſhould grant to 
him the fee-ſumple alſo, and then a recovery againſt him would bar the 
tail, contra if the reverſion be in the king. Br. Surrender, 
pl. 51, cites T. 32 H. 8. 

3. 34 & 35 H. 8. 20. S. 2. Enacts that u feigned recovery A gre with 
hereafter to be had by aſſent of parties, againſt any tenant or tenants in proclama- 
tail, of any lands, tenements, or hereditaments, wheresf the reverſion —_— whase 
er remainder, at the time of ſuch recovery had, ſhall be in the king, der gr te. 
Hall bind or conclude the heirs in tail, whether any condition or voucher verſion is in 
be had in any ſuch feigned recovery, or not; but that after the death f 3 fo 
every fuch tenant in teil, againſt whom ſuch recovery ſhall be had; 1 


© tinuance ; 


heirs in tail may enter, hold, and enjoy the lands, tenenients, and Be- — 

: b | 44, » . there the 
2 fo recovered, according to the form of the gift in tail, the en 
ſaid recovery notwithſtanding. nua enter 

Vor. XVIII. T | ; «fer 
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after the death of the tenant +7 tail, Br. Aſſurances, pl 6. and cites this Statute of 34 H. 8. cap. 20, 
but ſays, that before that ſtatute a recovery was a bar againit tne tenant in tail and his 1fuc, but 
got againk the king, but now, by this ſtatute, it ſhall not bind the tiſſue. Br. Aſſurances, pl. 6. 
S. P. Br. Dilcontinuarce of Pofſ-ſhon. pl. 32. —- Before this ſtatute, a common recovery 
barred the eſtate tail created by the king's letters patents, whereot the reverſion continued in the 
king 2 Rep. the Gch 1eſulution in Wiſeman's aſe; and with this reſolution agrees the 33 UH. 8. 
tit. Recovery in Value. br. pl. 31. & 29 H. 8. D. 32. pl. 1. 

Pig of Recov. 85. lays, it is vexztz quzjtto, how far at common law a remainder velted in the 
king. was deveſted by recovery and diſcontinuance; and this very act was made to prevent the'e 
recoveries binding the 1Nue, but extends oaly where the gut was by the king, or hs procure. 
ment. Before the flatute of dovrs, when the king created a conditional fee, there was no rever/ion 
but a $c/i5:1ity in the king; and if the donce had iſſus, and aliened, the king's poſſibility was 
barre as well as that oi a common perſon ; but the ſtatute of doms turred that poſſibility into a 
reverfon, fo that he que ſtion is, if at this day, ont make a gift to A. in tail, remai der to B. 
in tal, remairder to the king in fee; if in this caſe A. ſuffers a common recovery, this bars A, 
and his ue, and the remainder to B. but not the king's reverſion, for that cannot be diſconti- 
nued or put to a right, or plucked out of him by the act ot a third perſon; and therefore the 


4 


d F-rence ſeems to be, that by an att in law, a remainder or re-.cri20n may be deveſted out of the 
king, bit not by ad? of the party; as if there be tenant in tail, remainder to A. in tee, tenant in 
tail diſcontinues in fee, and takes back an eſtate to himielt for life, remainder to the king in 
fee, tenant in tail dies, the iſſue is remitted, and the remainder pulled out of king, ard veſts 
in A. But the att of the party as a fine or common recovery, ſhall never diveſt any eſtate re- 


mainder or reverſion out of the king; but if the yrecorery ts on good title againſt tenant in tail, and 
the king has the r nander by defeafible title, there it ſhall diveit the rem inder out of the king, and 


reſtore and remit the right owners. Plowd. 483. 553. Dyer 344. 2 R. 53. 8R. 76. 1 Inſt. 354. 


S. 3. The heirs of every ſuch tenant in tail, againſt whom any ſuch 
recovery ſhall be had, ſhall take no advantage for any recompence in values 
againſt the voucher or his heirs, | | 

S. 4. This att ſhall nat extend to prejudice the leſſee or leſſees of any 
fuch tenant in tail made in writing, indented of any manors, lands, 
Sc. for 21 years, or three lives, or under, whereupon the accuſtomed 
rent or rents, is or ſhall be yearly reſerved, during the ſame term or 
terms : but the ſame leſſee or lefſees, ſhall enjy his or their term er 
terms, according to the flatute of 32 H. 8. 28. this act notwithe 

anding. | | 
8. E. Br. 4. If the king had made a gift in tail, and the donee had ſuf- 
Recovery, fered a common recovery, this ſhould have barred the eſtate tail 
Pl. "ny in Litttleton's time, but not the reverſion or remainder in the 
5 221 ] king. And ſo if ſuch donee had levied a fine with proclamations 
Co. Lit. © after the ſtatute of 4 H. 7. this had barred the eſtate tail, al- 
325-2. S. P. though the reverſion was in the king; but ſince Littleton wrote, 
rag _ a common recovery had againſt tenant in tail of the king's gift, 
Wiſeman's or ſuch a fine levied by him, the reverſion continuing in the 
Caſe S Rep. crown, is no bar to the eſtate tail, by the ſtatute of 34 H. 8. 
14 — And where the words of the ſtatute be (* whereof the reverſion or 
ford's Caſe, remainder, at the time of ſuch recovery had, fhall be in the king) 


theſe 10 things are to be obſerved upon the conſtruction of that 


act, 
2 Rep. 15, Iſt. That he eftate tail muſt be created by a king, and not by any 


2 ſubject,, albeit ii. king be his heir to the reverſion; for the preamble 
Pig. of Re. {peaks of gifts made to ſubjects; and none can have ſubjects but 
cov.87.cucs the king; and alſo in the preamble it is ſaid, (for ſervice done 
8. C. & F. to thc kings of the realm) and the body of the act referreth to 
the preamble; and therefore if the Duke of Lancaſter had made 

a gift in tail, and the reverſion dgſcended to the king, yet was 

. not 


—— a_ 


a — - _B Proxy 1 
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not the eſtate tail reſtrained dy that ſtatute; and ſo of the like, 
Co. Litt. 372. b. 
2dly. If the ling grant over the reverſian, then a recovery ſuffered The hing, 
will bar the eſtate tail, becauſe the king had no reverſion at the , —_ = 
time of the recovery, Co, Litt. 372. b. | | mule 2 long 
(eaſe, by 


fine granted his rveverfion, and after the fine reſumed it. It was reſolved, that the 1 aſe was good 


againſt the iſſue. 2 Jo. 251. cites it as the Caſe of GARUN EEK v. BAZ ADE, put by Charlton 
J. And there Sir Tho, Jones, in his argument in the Earl of Derby's Caſe, obſerves, that as the 
alteration of the eſtate-of the donec may loſe tha protection of the ſtatute, fo the alteration of the 
eſtate of the donor may deprive the iſſue of it, according to the Cafe; but he faid he much doubted, 
whether the donee's fine, after the regrant to the King of the reverſion, would not have been 
avoidable by the iſſue in tail by the Statute of 34 H. 8. For that act does not require that the 
reverſion al vays continue in the king, but it ſuffices, if the reverſion be in the king at the time of the 
reco ery ſuffered, or fine levied. 

The king makes a gift in tail, ſaving the reverſion to himſelf, and afterwards gives leave to the 
rant in tail to ſuffer a recovery, and to that intent pa/ſes t/s reverſion out of himſelf, and lodges it in 
others, to have it reconveyed to him after the recovery ſ[affered, Which is done accordingly. It was 
adjudged by all the barons, upon advice with the other judges, that in ſuch caſe, the tenant in 
tail. or his iſſue, may bar this reveriion by a common recovery, and that it is not within the 
Statute 34 H. 8. Becauſe the reverſion was once ſevered from the crown, and the privity of the 
eſtate gone, and the ſtatute is to be intended to reſtrain where the reverfeon continues in the ſame 
Halt as it was in at the firſt, without any alteration. Hard. 459. Trin. 17 Car. 2. In the Ex- 
eiicquer, The Earl of Cheſterfield's Caſe.— 8. P. Pig. of Recov. 88. 


3dly. If the ling makes a gift in tail, the remainder in tail, or 
grants the reverſion in tail, heeping the reverſion in the crown, a 
recovery againſt tenant in tail in poſſeſſion ſhall neither bar the 
eſtate tail in poſſeſſion, by the expreſs purview of the ſtatute, 
nor by conſequence the eſtate in remainder or reverſion z for 
that the reverſion or remainder cannot be barred, but where 
the eſtate tail in poſſeſſion is barred, Co. Litt. 372. b. | 
Athly. If a ſubjet mate a gift in tail, the remainder to the king A. ſeiſed of 


in fee, albeit the words of the ſtatute be (whereof the rever- lands, gave 
, dem by 


* . / . t 
ſion, or remainder of the ſame, &c.) yet ſeeing the eitate in g ne yefare 
tail was not created by the king, as hath been ſaid, the eſtate 32 H. 8. 40 


f ; S. in tail 
tail may be barred by a common recovery. Co. Litt. 372. b. * 4 ſy wa 


to the king in fee. J. S. had iſſue 3 daughters, B. C. and D. B. in the time of Queer. Eliz, levied 
a fine with proclamations, &c. and died without iſſue, It was agreed, that this was ſu cient to 
bar every heir to this entail, by 32 H. 8. which ſpeaks of the reverſion. and nat of the remainder 
being in the king, and this fine makes no diſcontinuance ; but fine with prociamations is a bar, 
and makes fee- ſimple iu the conuſ-e determinable upon the eſtate tail, without touching the re- 
mainder; for this ſtill remains in the queen. And the words in 34 H. 8. 20. that the heirs of 
tenant in tail in lands, whereof the remainder or reverſion is in the king at the time of the reco- 
very, may enter, &c, will not reſtrain the general words of 32 H. 8. And 46. pl. 118. Mich, 
15 & 16 Eliz. Rot. 1748. Anon. — 3 Le. 37. pl. 84. Mich. :6 Eliz. C. leems to be $. G 
and adjudged, that the iſſue was barred, and yet the remainder in the king was not diſcontinued ; 
for by that fine, an eltate in fee determiuable upon the eitate tal. did pa's to the conuſ-e. Jacks 
ſon v. Darcy. —4 Le. 40. pl. 108. S. C. and in the fame words. Mo. 115. pl. 251. Paſch. 
20 Eliz. S. P. Anon. — Bendl. $23. pl. 234. S. C. with that of And. 46. and ſays, that it 
makes no diſcontinuance of the tail, to pull any remainder out of the king, but to [ 222 ] 
leave a fre-fimple to the conuſce, determinable ubon the ejtate tail. But in the margin there 3 


is a nota, that this is not to be called a fee determinable, but a 4aſe fee; lor which ſee Trin, 


15 Eliz, Pl C. 555. 558. in Walſingham's Caſe. | . 

Tenant in tail to him and his heirs males, the reverſion to the king, ſuffered a common reco- 
very, or levied a fine, The juſtices inclined that this bars the heir, though it be no diſcontinuance 
of the tail, nor of the reverſion in the king, Englefield faid, that he Knew 1t to have been by 
tood adviſement held a bar; but Shelly doubted. D. 32. pl. 1. Paſch. 28 and 29 Ez. Anon. 


. C. cited Arg. And. 171. 
T 2 | £thly, 
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2 Rep. 15. $thly. If Prince Henry, fon of Henry the 71, had made a prft 


hae 3 in tail, the remainder ts Henry the 7th, in fee, which remainder, 
—S. P. and by the death of Hen. 7. had d/rerded 79 H. 8. fo as he had the 
S. C. cied remainder by deſcent, yet might tenant in tail, for the cauſe 
155. 8 aforeſuid, bar the eſtate tail by a common recovery. Co. Litt, 
372. b. 
2 Rep. 25. Gthly, The word {remainder ) in the ſtatute, is no vain word; 
5 ow — "a for the words of the {preamble } be, the ting hath given er granted, 
man's Caſe. 97 #therwiſe provided, 10 his ſervants and ſubjects. The word (re- 
ver/izn in the body of the act, hath 1eforence to thete words 
{ given or granted; and (remainder ) hath reference 79 theſe 
8. P. But Words ( otherwiſe provided.] As it the * king in conſideration f 
if the king money, Or aſſurance of land, or for other coniideration, by vay 
3 of proviſion, procure a ſubject by deed indented and. inrolled, to 
the ele make-a gift in tail lo one of his ſe vants and ſubjects, for recom- 
tail may fence F ſervice, or other conſideration, the remainder to the king 
by — in fee, and all this appears of record, this is a good proviſion 
2 common Within the ſtatute, and the tenant in tail cannot, by a common 
recovery. recovery, bar the eſtate tail. Sy it is if the remainder be Iimited 
3 1. to the king in tail; but if the remainder be limited to the king + 
cites Hill. for years or for life, that is no ſuch remainder, as is intended by 
1 the ſtatute, becauſe it is no remainder of continuance as it ought 
' to be, as it appears by the preamble, and it ought to have ſome 


Hide, and . * 9 * .* . . * 
Richardſon affinity with the reverſion, wherewith it is joined. Co. Litt, 


in Canc. — 
Ld. Not- 372. b. : 
tingham v. Ld. Mounſon,—+ Pig. of Recov. 88, 89. S. P. 


8 Rep. 78. 5thly. Where a common recovery cannet bar the eſtate tail, by 


: eng force of the ſaid ſtatute, there a. fine levied in fee, in tail, for 
Stafford lives or years, with proclamations according to the ſtatutes, ſhall 


Caſe. — nat bar the eſtate tail, or the iſſue in tail, where the reverſion 


* or remainder is in the king as is aforeſaid, by reaſon of theſe 
Laus words in the ſaid act (rhe ſaid recovery, or any other thing or thing! 


Car, calls hereafter to be had, done, or ſuffered by or againſt any ſuch tenant 


e in tail, to the contrary notwithſtanding), which words include 2 


oblique fine levied by ſuch a donee, and reſtrains the ſame, Co. Litt. 


ſtrain upon b. 272. a. 

E 

of 34 H. 8. — 2 Show. 117. Trin. 22 Car. 2 in the Caſe of Murray v. Eaton, Ld. Ch. ]. 
Pemberton ſays, that though the Ld. Hobart calls it an oblique and indirect ſtrain, yet it hes ob · 
tained to this time, and that it ſeems to have a great foundation in the very act of parliament 
itlelf; for it is plain by the preamble, that it was the alienation of the land they intended 10 
hinder, and not the manner of the alienation, and it had been to little purpoſe to hinder the 
eliening by recovery, if they had left him power to bar his iſſue by a fine, and that theſe words 
(any * A thing or things) ſhew their intention, not only to hinder recoveries, but any thing elſe 
that might be made uſe of to bar the iſſue; and ſo it ſeems wilely done to extend that ſtatute, 35 
they did, to fines, — Skin. 95, 96. S. C. and S. P. by Pemberton Ch. J. 


8thly. But where a common recovery ſhall bar the eſtate tail, 
notwithſtanding that ſtatute, there a /ine with proclamations 
ſhall bar the ſame alſo. Co. Litt. 373. a. 
Sthly. Where the ſaid latter words of the ſtatute be [ had, dine, 
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or ſuffered, by or againſt any ſuch tenant in tail the ſenſe and con- 
ſtruction is, where tenant in tail is party or privy to the act, be it 
by doing or ſuffering that which ſhould work the bar, and not by 
mere permiſſion, he being a ſtranger ts the act. Co. Litt. 373. a. 

* As it tenant in tail of the gift of the king, the reverſion to 
the king expectant, is difſeiſed, and the “ diſſeiſor levy a fine and . P. by 
5 years paſs, this thall bar the eſtate tail; and ſo if a collateral Anderſon, 
anceſtor of the donee releaſe with warranty, and the donee fut- . Fa” 
fer the warranty to deſcend, without any entry made in the life be bound; 
of the anceſtor, this thall bind the tenant in tail, becaufe he is for he is 


not helped 


not party or privy to any act, either done or ſuffered by or againſt by Seatute 


him. Co. Litt. 373. a. of 34 Ul. 8. 
_ which the 
other juſtices agreed unto; but Walmſley ſaid, this caſe is to be well adviſed upon; for he con- 
cerved it was to be remedied by the equity of the ſtatute; and that otherwiſe it would be a com- 
mon miſchief, that dovee in tail of the king, would {uifer a diſſeiſin, and the diſſeiſor ſhould 
levy a fine and thereby bar the iifue, Cro. E. £65. pl. 40. Mich. 39 & 40 Eliz. C. B. Stratfield 
v. Dover.—- Mo. 46”. pl. 663. S C. by name of Dover v. STRATFIELD, takes no notice of 
what was the opimon of And-rion. or the other juitices, but only of that of Walmſley, and ſtates 
the caſe of a gift in tail by I. 9, to Vern'y, whoſe heir was diſſeiſed, and a ſtranger being in 
ſcilin, levied a fine with proclamations and 5 years paſſed, the reverhon always remaining in the 

crown, it {hall bind only the iſſue ſuttering it. 


Iothly, Albeit the preamble of the ſtatute extend only to gifts 2 Rap. 25. 
in tail, made by the kings of England before the act, viz. (hath 5 
given and granted, &c.) and the body of the act referreth to the 
preamble, viz. (that ns ſuch feigned recovery hereafter to be had 
againſt ſuch tenant in tail;) ſo as this word ( /uch) may ſeem to 
couple the body and the preamble together; yet in this cafe 
(luch) ſhail be raten for ( ſuch in equal miſchief, or in like caſe,) 
and by divers parts of the act it appears, that the makers of the 
act, intended 79 extend it to future gifts; and fo is the law taken 
at this day, without queſtion. Co. Litt. 373. a. 
5. A. made a gift in tail to B. remainder to C. in fre ; C. granted 
his remainder to J. S. for life, the remainder to the queen, upan con- 
dition to be void on non-payment of money; A. ſuffered a com- 
mon recovery. Reſolved, that the recovery bars not only the 
eſtate tail of B. but alſo the eſtate for life of J. S. notwithſtand- 
ing the remainder in ſee was in the queen; for this is not with- 
in the ſtatute of 34 H. 8. becauſe the eſtate tail was not of the 
gift of the queen, or of any of her progenitors kings of England. 
2 Rep. 52. a, b. in Sir Hugh Cholmley's Caſe, cites it to have 
been adjudged 15 & 16 Eliz. in Caſe of Jackſon v, Drury, and 
27 Eliz. C. B. Wiſeman v. Jennings, 
6. A. ſeiſed in fee, for continuance in his name and blood, and * 263 
for other good conſiderations, covenanted to ſtand ſeiſed to the uſe —— 40 


of himſelf” in tail male, remainder to the uſe of B. his brother in —S. P. Pig. 


tail, remainder over to other brothers in tail, and for default of 9. Recov. 
ſuch iſſue to the uſe of the queen, her heirs and ſucceſſors, kings and * 
queens of this realm. A. died, leaving iſſue, who ſuffered a com- 
mon recovery. And it was adjudged that the iflue of that iſſue 
was barred by ſuch recovery. 1ſt. Becauſe the words (other 
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good conſiderations) are too general, without a ſpecial averment 
to raiſe an uſe, 2dly. The continuance in his name and blood 
was not a conſideration to raiſe an uſe to the queen. 3dly, 
Neither would it have been ſufficient, had it been expreſſed in 
conſideration that the queen was the head of the commonwealth, 
and had the care of preſerving the peace of the realm, &c. for 
there is wanting qe: id proquo. athly. Had the conſideration been 
ſufficient to raiſe an uſe to the queen, yet this would not have 
brought the eſtate tail within the protection of this act of 34 
H. 8. For no eſtate tail is preſerved by the ſaid act, unleſs created 
by the king's lette s patents, or of his proviſion, and not of the pro- 
vition of a ſubject only. 2 Rep. 15. a. b. Wiſeman's Caſe, 
Als. Wiſeman v. Barnard. | 
Nov. 182. 7. A. tenant in tail, remainder % B. in fee ; B. by deed inroll- 
&non. >. C. ed, granted his remainder te the queen in fee, during the life of A, 
— and after his death, as ling as any 9 of his iſſue male ſhould live. A, 
the queen Fife ed a recovery, (under which the plaintift claimed) and died 
by 8. s without iſſue, and then B. entered; adjudged, that notwith- 
a 5, ſtanding his grant to the queen, the common recovery had 
7 234 barred B's remainder z beſides it was void in itſelf, becauſe it 
%, could never come in pofſeſſion; for by the death of A. without 
e pn iſſue, the remainder to the queen was determined; but; rf the 
e "4 reverſon had been granted to her, inſtead of the 3 it had 


ka! 

4 115 :7: been otherwiſe; becauſe, during the firſt entail, there ſhall be 

— an attendency for the ſervices and wardſhip, &c. of the iſſue of 

dies withoue the donee. Yelv. 149. Mich. 6 Jac. B R. Poole v. Needham. 

Ye. AZ. trnders the 205. And reſolved, that that recovery by A. hath barred the remainder in 
; becauſe the grant to the queen wes void; for it was impoſhible that ever it could take any 


* bet by tha: grant to the e queen; and judgment wes given accord. ingly, Noy. 132. Anon, 


WA Pig. of Recov, g. 


8. It ſeems by Hobard Ch. J. upon the 34 H. 8. 20. That if 
a man pleaded generally, that his anceſtor was tenant in tail of lhe 
king's pt ovife u, and the reverſion or remainder in the crown when he 
ſi Fered tlie recov ery; this is not good without pleading the 
ſpecial matter, how the eſtate tail grew, and the recovery was 
ſuſtered. Hob. 299. in the Caſe of Slade v. Drake. 

9. Denee in tail if the hing's gift, the reverſion being in the 
king, makes o pift in tail, and afterwards the ſecond donee ſuffers a 
ever, Refolved, that his iſſue was not within the privilege 
of 34 H. 8. cited by Sir Thomas Jones, in his argument in the 
Exchequer Chamber, in the caſe of the Earl of Derby, as 13 
Car. 1. The EARL or Onmoxpy's Casr, which he ſaid he 
agreed, and that there was very good reaſon for the reſolution; 
for the ſecond donee's eſtate, as far as it could, diſaffirmed the 
reverſion of the king, though it could not take it out of him, 
and his poſſeſſion was injurious to the eſtate given by the king, 
and therefore there was no colour to allow it the protection of 
the act. 2 Jo. 250. 

2 Jo. 237- 10. Richard the 3d. by letters patent granted certain lands to 


— Thomas Earl of Derby and his ſon, habend. to the earl yo 2 
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vale, Afterwards a diſpute ariſing between Earl William and 5. C. — 


3 | the daughters of Ferdinando his brother deceaſed, concerning 2 8 
* the title to the ſaid lands, a reference is had by conſent, and an $kin.g5,&c. 
OY | award made. Then they obtain an a# of parliamen:, 4 Jac. re- = W iy 

, ; ! ; 
"Bhs cited to be in confirmation of the ſaid award, and for the deter- 1,11 of Der- 
5 mining all controverſies whereby a new eſtate for life is limitted to by's Cafe, 
_ Alice the Countets Dowager of Ferdinando, and then to Earl 
4 | William tor life, (who by the former letters patents was fenant in 
4 toil), and his rſt, &c. and ſeventh fon (whereas betore it was 
1 the ue generally) in tail male, and for default of ſuch iſſue, then 
fo to the other perions then living, (who betore would have re- | 

; mainders in tail) for their lives, and their iſſue in tail male, ut © 
U. | ſupra; with a proviſo, ſaving all ſuch right, title, intereſt, or 4 
A. | revenſton, as the king might have in the ſaid premiſes. After this ; 
1 A ſucceeding Earl of Derby, for valuable coniideration grants 
4 | away theſe lands to J. S. and for further aflurance, levies a fine 
* | wit) proclamations. Adjudged by 8 juſtices againſt 3, in the 4 
* Exchequer Chamber, that the new eſtate tail ſhall have the ſame 5 
0 4 protection as the old eſtate had before the ſtatute of 4 Jac r. : 
P i That the reverſion ſtill remains in the crown, notwithſtanding i 
ho thoſe alterations, and conſequently that a fine levied by a tenant 
4 | in tail is no bar to his ifſuez for that this was not a new grant 
S: by act of parliament, but yy a confirmation and eſtabliſhment of 
" 8 the old grant of R. 3 by the letters patent, and o within the | 
; I 34 H. 8. being a gift in tail of the proviſion of the crown, 5 
6 j Raym. 338, Hill. 31 & 32 Car. 2. in the Exchequer. Murray : 
. ; v. Eyton. 
— 1 12. W. Earl of Derby, ſeiſed of the manors of L. &c. and N. 


: &c. conveyed the fame to J. N. and J. S. with intent that they 
N 4 ſhould convey the ſame to Queen Eliz, and that ſhe ſhould re-grant 
if 7 the ſame to the ſaid earl in tail male, with remainder to Sir G. S. 
4 3 in tail male, and the rever/on to be made in the crown. J. S. and 
8 E J. N. conveyed accordingly; and the green, for divers good [ 235 1 
6 3 cauſes, &c. and at the petition of the ſaid W. re- granted to be 
, 1 held of the queen, her heirs and ſucceſſors, by the ſervice of one 
knight's fee. An act of parliament made 4 Fac. 1. Enacted that 
theſe to whom the limitations were made, fhould enjoy, and that the 
ling ſhould hald ſuch eſtate, title, intergſt, and reverſion, as if the 
at had not been made. Afterwards, upon an award of a rent- 
charge of 600/. a year to C. S. in tail male, &c. King Charles 1, 
granted the reverſion back to enable the grant of the rent-cha»ge, and 
the reverſion, within one year, 7 be again limited to the crown. ; 
After this W. and his eldeſt ſon covenanted to levy a fine, to 1 
make good the rent-charge; and that the lands chargeable | 
therewith, ſhould be to the uſe of W. in tail male, remainder 
toSir G. S. in tail male, remainder to J. Ld. S. (eldeſt fon of 
W.) his heirs and aſſigns. The fine was levied. The reverſion | 
was not re-granted to the crown. The manors afterwards de- 
ſcended to W. G. R. Earl of D. who by leaſe and releaſe con- i 
veyed to T. and H. and their heirs to make a tenant to the pre- 
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cipe to ſuffer a common recovery, in which W. G. R. Earl of 
Derby, was vouched and vouched the common vouchee; W. 
G. R. died. In an ejectment brought by the daughters and co- 
heireſſes of W. G. R. Earl of Derby, againſt the heir male of the 
body of C. S. and younger brother of the faid W. G. R. Earl 
of Derby, deceaſed, Ld. Ch. B. Ward was of opinion with the 
younger brother, (the heir male of C. S.) as to the manor of 
L. &c. on the ſtatute 34 H. 8. which reſtrains the tenant in tail 
of the gift of the crown, from aliening; but the other 3 barons 
held the intail in this caſe, was a frardulent contrivance, nat within 
the meaning of this ſtatute. Pig. of Recov. 201. to 213. Trin. 
6 Annx, in the Exchequer. Johnſon of the demiſe of John E. 
of Angleſea, & Ux. and Lady Eliz. Stanley, Spinſter, v. James 
Earl of Darby, & al. | 


(A a.) Reverſed, Falſified, or Stayed, For what, 
and How, 


By evtry nd 1. A COMMON recovery may be defeated, fruſtrated, and 


Plex, when reverſed, which is called falſifying, many ways; as by 
e Party entry and plea, action, by action and plea, by plea only, Pig. of 
entry is not T9 Plea, acningy Dy action ana plea, by plea only, Pig. © 
taken away Recov. 1 56. 

by the re- 

coverv. and he brings his aſſiſe, and the recovery is pleaded againſt him, and he pleads matter 
to avoid the recovery, Pig. of Recov. 156. 


By 27:0n and plea, that is when the entry of the party that has right, is taken away by the re- 


covery, and on a real action brought, the recovery is pleaded in bar of the right, this may be 
falifed by plea, and ſo by action only, or by plea only. Pig. of Recov. 157. 


Put ws 2. If a ſingle recovery and a fine be againſt the tenant, the 
woe. orit of entry muſt bear date, and teſte before the writ of covenant, 
tenant be 


brou ht a- and be returned before. Weſt's Symb. 77. b. ſect. 3. 


Cainſt the | 
tenant and a rorit of entry againfl the demandant, then the writ of covenant muſt bear date, and be re- 
turned before the writ of entry; and this is called a double voucher, Weſt's Symb. 77. b. ſcct. 3. 


3. The original writ F entry was returnable Oct. Michaelis, 
which was the 9th of October, and the ded. pot. de attorn. faciend. 
bore date the 117 of Ofzher, and the mittimus thereof in Bank 
bore date the3orzh i Ob. which was after the relation of the 
judgment, which is Octabis Michaelis, though the entry was 
quod plea iſtas eadem terming the demandant came, and the tenant 
ſelemniter exactus nm venit fed defaltam fecit, ides, &c, and fo it 
ſhould be, though the writ was returnable the laſt day of the 

D 236 J term; for poſtea iſto eodem termino may be the ſame day that 
the count and defence is made; and then in this caſe the war- 
rant of attorney was after judgment given contrary to the ſuppoſal 
of the writ of ded. pot. which is cum breve n:ftr um pendeat, Oc. 
And the writ is not pending after judgment given; and ſo the 
recovery was held erroneous, Per Curiam, D. 220. pl. 13. Sir 


Nich. Bacon's Caſe. 
4. 4 
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4. A. tenant in tail, remainder in fee to B. or the reverſion in The grantee 
fee to B. B. makes a leaſe for years, or grants a rent-charge, or ö 
acknowledges a ſtatute; A. atterwards ſuffers a common recovery, by the re- 
and dies without iſſue this leaſe, grant of a rent, or ſtatute, are covery. 
avoidable by the ſaid common recovery, otherwiſe the recovery * f + 4 
would be of no effect to the purchaſor ; and the recovery is Cale, 


paramount to the ſaid leaſe, rent-charge, and ſtatute, Jenk. — 283. 
. unt v. 


250. pl. 41: : Gately.— 
Mo. 154. S. C.— 4 Le. 150. & C. —Poph. 5. S. C. 


5. Huſband and wife levied a fine of lands of the wife, ſhe 
being within age, and afterwards they ſuffered a common reco- | 
very; the hy/oand died; the widow married again; and her i 
huſband and the brought a evrit error to reverſe this fine and 9 

| recovery; the Court was of opinion to reverſe the fine, but 

at, would adviſe on the recovery, becauſe it was had againſt them 

N after appearance, and not by default. Goldſb. 181, pl. 116. 

Hill. 43 Eliz. Sir Henry Jones's Caſe. 

i” | 6. 23 Eliz, 3. ſect, 2. enacts, that no fine, proclamations upen 

F fines, or common recovery, ſhall be reverſable by writ of error, for 

folſe Latin, raſu e, interlining, miſ-entering of any warrant at- 


of torney, or of any proclamation, miſ=returning, or not returning of the 
f ſheriff, or other want of form in words, and not in ſubſtance. 
iter F 7 A recovery erroneous for want of original is not void, but 
= 4 voidable by error, and till it be reverſed, he in remainder has 
be not any right in it, but the eſtate tail is barred by it. 3 Rep. 3. 
3 Trin. 25 Eliz. in the Marquis of Wincheſter's Caſe. 
q 8. The writ of entry was de uns arnnualt redditu frue penſione 4 S. C. Poph. 
he . Marcarum excunt. de ecclefia five rectoria, &c. It was inſiſted 282 
at 1 that this was erroneous, becauſe of the uncertainty, the demand = — 


being in the disjunCtive (of a rent or penſion) but adjudged that v. Dormers 
the writ is good enough, and that there is no uncertainty; for 
that redditus and pentio (as this caſe is) are ſynonimous words, 
the laſt words exeunt. de rectoria) proving it to be a rent; for 
were it an annuity it would not be iſſuing out of the rectory; 
but in ſuch the parſon thall be charged in reſpect of the rec- 
_ 5 Rep. 40. a. 41. a. Paſch. 35 Eliz, B. R. Dormer's 

ale, | | 

9. Writ of error was brought to reverſe a common recovery ſuf- 
fe ed in the County Palatine of Lancaſter; the error aſſigned was, 
that it was ſutfered by huſband and wife, the wife being under age, 
and that the appeared, and entered into warranty as vouchee per 
attornatum, when it ſhould be by guardian, or in propria perſona 
at the leaſt; and this was held to be error; but Haughton J. 
faid, that at the time of ſuffering this recovery, this was held | 
to be no crror, but that it has been reſolved otherwiſe ſince, and | 
that this matter had been argued here ſince his being a judge. | 
2 Roll. Rep 85. Paſch, 17 Jac. B. R. Lady Darcy's Caſe. 


10. A common recovery was ſuffered, and a writ of entry 
| | Was 
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eas not filed, and for this a writ of error was brought; and it 
was moved that it might be examined whether any writ was 
filed or not; but the Court denied it, but F it appears by record 
that a ww it was filed, then they would confider whether a new 
writ ſhould be tiled or not; and they ſaid that if a recovery be 
exemplified by the Statute of 23 Eliz. 3. though e part g of it 
te bot, yet it is aided. Litt. R. 299 Mich. 5 Car C B. Anon. 
11. In error to reverſe a common recov ery in Wales, upon 
the ſcire facias the ſheriff returned ſeveral rertenants, who pleaded 
ſeveral pleas, the one, that he is only tenant for years of the demiſe 
| of one Owen; another, Hur there are ither tertenaits of the land, 
viz. A B. &c. not nan ried in the writ, judgment of the writ; 
another pleaded, That the plai m had entered inte part pending the 
writ, Upon demurrer to theſe pleas, the Court held them to 
be frivolous, and awarded that they plead in chief. Raym. 
55, 56. Mich. 14 Car, 2. Wynne v. Loyd. 


236} 


Lev. 130. 12, Error was brought of a common recovery had at the 
w_—_ grand ſeſſions in Wales upon a quod ei deforceat in nature of a 
1 47. 2. 


B. K. S. C. Writ of ri icht, Iſt. Becauſe the /ummens is dated ſubſequent to the 
& P. and dedinus poteſtatem; but this was not much relied upon, by rea- 
lays, it w29 ſon it had been diſallow ed 39 Eliz. in ARGENTIN's Caſe 2dly, 
an{wered it 

mould be Becauſe here <vas 5 2warrant of attorney at the time of the appearance 
ine nded for it appears to be teſted after the appearance; but to this it 
here that was anſwered, that the wouchee may appear by Limfelf, or by attor- 
the vouchee 

being pre- ney, though there be not any ſummons or other proceſs againſt him, and 
ſentincourt, that ſo are 18 E. 2. Fitzh, Voucher 230. 5 E. 3. Fitzh. Voucher 
1 197. 13 H. 7. 24. and other books, and that therefore the 
and fo e COMMON recov ery is good, and the proceſs void; and the Court 


ſummons after ſeveral arguments ſaid, that a common recovery, being a 
ad warfan- common aſſurance, they —_ intend anther warrant of attorney 
tzandum, 


the ded. po- Made in due time, and fo the common recovery was affirmed ; 
teltatem, nota, that this was a writ of error brought by the vouchee, Sid. 
and the 213. pl. 12. Trin. 16 Car. 2. B. R. Win v. Floyd. 


warrant 
made thereupon, is void; and of this opinion was the Court, and faid they would not reverſe a 
eommon recovery, it by any means they could make it good, and fo affirmed it. 


13. If error be brought to reverſe a recovery, there muſt be a 
cire facias againſt the Beir and tertenants. 3 Mod, 274. Hill. 1 
W. & M. B. R. Anon. The Court awarded a ſcire facias 
againſt the tertenants (the heir was an infant) Carth. 112. Paſch. 
2 W. & M. B. R. Earl of Pembroke's Calc. 

14, A. upon a commiſſion had made an attorney in order to 
ſuffer a recovery this term, which was done the laſt aſſiſes at 
Tork. -A motion was in behalf of the heir in tail to fop the paſſing 
of the common recovery, and ſeveral affidavits were produced to 
ſatisfy the Court that A. (ſince the laſt aſſiſes) died in Ireland, 
and the Court being ſatisfied of the truth thereof, did ſtay the 
paſſing the recovery, and ſaid if it ſhould pals it would be err: 
neous. 2 Vent. 90. Mich. 1 W. & M. C. B. Sir Thomas Gower's 
Caſe. 

15. A 
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15. A common recovery was ſuffered, in which a feme covert 
vas vouchee, and under age, and appeared by attorney, and the ſame 
, was reverſed niſi cauſa at the end of the term. 5 Mod. 209, 
210. Paſch. 8 W. 3. Stokes v. Oliver. 


— — = 4s _ 
— — —ü—U— — — 
* — — ny" 4 _— . 


* , 
1 16. Common recovery may be avoided by there being u0 tenant 4e whe 2 

5 9 it "Pit 1 11 , writot ent 
17 to the pracipe, or if the writ is brought againſt a ſiranger that had 0 — 


within, and he vouches tenant in tail in poſſeſſion, or becauſe againſt the 
he that hath the ęſtate and right is net party or privy to the recovery. « jriſor and 


n ; . he LOUCUES Bb 
I — 7 - - 
2 | Pig. of Recov. 165. ag 


if another have a term or iter ft at the time of the common recovery, there they may fa ny ta 


8 {ave ther intetett; or it it be by covin by tenant for life to dihnherit the reverfoner, or if there be 
N | an err07 of ſutjlance in the recovery, a wilt ot error lies. Pig. of Recov. 163. | 
y E ; 
f | 17. 10 & 11 I”, & 1M. 3. 14, Enacts, That no fine, recovery, 
. er judgment fhall be reverſed for error unleſs writ of error be brought 
: within 20 years. 
18. 14 Geo. 2. Fnafts that every camman recovery already ſuffered, 
- er hereafter to be ſuffered, ſhall , after the expiration of 20 years from 
1 | the time of the ſuffering thereof, be deemed good and valid to all intents [ 238 ] 
- and purpoſes, if it appea 5 upon the face or ſuch recovery, that there awas 
f q & tenant to the writ, and if the perſon poining in ſuch »ecovery had a 
N : ſufficient eſtate and newer to ſuffer the ſume, nstwith/landing the deed or 
| deeds for making the tenant to ſuch writ, ſhould be Ioft or not appear. 
1] Provided always, that this act ſhall nat extend ta make any ſuch 
a 4 commen recovery heretcfore ſuffered valid, and effefual in law, which 


hath been awvaiced by any lawful act or means, or which ſhall hereafter 
be avaided by entry duly made cn or before the 16th day of Fanuary, 
þ 1740. or by judement or decree had or obtained upon ſome action or ſuit 
4 at law er in equity, commenced or to be commenced on or before the ſaid 
| ] 16th day of Fanuary, and proſecuted with due diligence ; but every 
| b ſuch common recovery ſhall remain, and be of ſuch farce and effect only 
as the ſame would have been if this aft had never been made. 
Provided that nothing in this act contained, ſhall be conffrued to pres 
Judice or affect any queſtion of Iau which may a iſe up5n common reco- 
veries not remedied or intended to be 1 emedied by this act; but all ſuch 
common recoveries ſhall remain and be of ſuch force and effect only, as 
the ſame would have been if this act had never been made, 


(B. a) Error to reverſe a Common Recovery. By 
whom it may be brought, 


I. WW HERE a common recovery is avoidable, it muſt be a- 

voided by him that 1s barred by the recovery; as by the 
iſſue of tenant in tail, or if none, by the remainder-man, or rever- 
ſtoner by writ of error. Pig. of Recov. 165. 

2. Tenant in tail (being ſheriff of the county where the lands But quzre 
lay) ſuffered a common recovery, and releaſed all errors; and w- „ 1 
upon error brought by him (by conſent) there was judgment 4% mall 
againſt him, yet ſeveral juſtices thought that this was no bar 7s have writ | 


bis iſſue, or to him in remainder, to bring a writ of error or a for- % 79% s 4 
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by ſtke medon; for ſuch releaſes do not bar the right of entail, &c. 


S atute of 


3 D. 188. Sir R. Rowlet's Caſe, cites 4 H. 8. 1. accordingly. 


the common law, becauſe he 1s not privy in blo od to the tenant in tzil that loſt the land erroveouſly, 
And u ſeems by the opinion in P. 4 H. 8. fol. 1, that he may. D. 188. Sir R. Rowlet's Caſe, 


This act ex-. 3. 14 Eliz. 8. Enacts that all recoveries had or profecuted ( by a- 


tends not to * 
rern ef the parties, or by covin ) againſt tenants by the courteſy, 


very, unleſs tenant in tail after ps Mbit of iſſi ui le extinct, for term of life or years, 
x be by or of eſtates determinable upon life or lives, or any lands, tenements or 


@grcen:e ne . 
1 hereditaments, 20 eregf ſuch par ticular tenant is fo ſciſed, or againſt 


Co. Lit, any other, with voucher over of any ſuch particular tenant, cr of any 


1 having righ t or title to any ſuch par ticular eſtate, ſhall from henc eferth 
2 { as againſt the reverſianers, or them in remainder, and againſt the 


kte, the Gerrs and ſucceſſors ) be clearly void. 


remainder | 

in tail, the reverſion or remainder in fee, and tenant for life be impleaded by agreement, and he 
vouches tenant in tail, and he vouches over the common vouchee, this ſhall bar the rever hon or te- 
mamder in fee, although he in reverſion or remainder did never afſent to the recovery; becauſe 
it was rot the intent of the act to extend to ſuch recovery, in which the tenant in tail was vouched ; 
for he has power by common tecover „it he werein poſſeſlion, to cut off all revertons or re- 


mainders. And ſo it tenant tor life had ſurtendered to tenant in tail, he might have barred the 


F<manets and reveriions expectant upon his eſtate. Co, Lit. 362. a. 


Le. 270. . Baron and feme jointenants, remainder to the heirs of the 
GC. uy he of the huſband, remainder to B. baron ſuffers a common 
recovery alone of all, in which he was tenant to the præcipe, 


the Oucen Without naming the wife; B. the remainder-man is attainted of 


eu treaſon, and executed, and by act of parliament forfeited to the 


bresk.—— king all his manors, &c. reverſions, remainders, uſes, poſſeſſions, 


at ad mit- 
ting the offices, rights, conditions, and all other his hereditaments, The 


rertoferror recovery being erroneous, the #:7g brought a writ of error to 


1 reverſe it. But adjudged, that the writ was not given to him 
by the by any words in the act of forfeiture, the party having no right 


words of of entry, but only a right of action, which does not pals by thoſe 
ue act, yet general words, 3 Rep. 2. Trin. 25 Eliz, The Marquis of Win- 
it could not 

paſs from cheſter's Caſe, 

Rim to 


Patentee by a general grant of the manor cum pertinentiis, and of all the intereſt, claim, and demand 


therein, notwihitanding the clauſe de ſpecial: gratia, &c. For it the king could grant it, it mult 
be by virtue of his prerogative (for no common perfon could do 1t), and then it ought to be by 
eXpreis and preciſe words. Reſolved 3 Rep. 4. b. The Marquis of Winchciter's Cale. 


5. A writ of error was brought to reverte a common recovery, 
and a ſcire facias iſſued out againſt all the fertenants who made de- 
fault, and the recovery was reverſed ; and it appearing afterwards 
that the plaintiff in the writ of error had ns title, there being a re- 
mainder-man befire him, the Court reverſed the former reverſal, 
Per Cur. 5 Mod. 396. Paſch. 10 W. 3. Anon. 


(C. a) Pleadings. 


I, TH defendant pleaded a recovery by writ brought de tene- 


mentis prædictis, which is not the uſual way of pleading 
them, 


„ ao, Ps. Mikk a& | OY 


CEODE 


tiff; For, 1ft, A judgment without execution doth not alter 
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them, but ſpecially to aver that the writ was of /o many meſſuages 
ſo many acres of land, meadgw or paſture in certain, and upon ſuch 


writs only recoveries of lands are paſſed. And becauſe it did 


not appear to the juſtices by the record before them, that the 
writ upon which the recovery was had, contained any certainty 
of metluages or acres, the judgment given in a former action in 
B. R. was reverſed in the Exchequer Chamber. Mo. 691. pl. 
953. Paſch. 32 Eliz. Witeman v. Jennings. | 

2. Common recoveries are ſo utual, and their form and order 
of proceeding ſo notorious by appearances the firſt day, & gratis, 
&c. that the /aqv takes conuſance of them; and therefore the judges 


ex officio, without allegation of the party, will take notice that they 


are recoveries had by comſent of the parties for aſſurance of lands 
5 Rep. 41. Paſch. 35 Eliz, The laſt reſolution in Dormer's Cale. 

3. If he in reverſion ſutters a recovery to diverſe uſes, his heir 
cannot plead that his father had n:thing in the land at the time of 
the recovery; for he is He d to ſay, that he was not tenant to the 
præcipe. And it was agreed, that it was a good recovery againſt 
him by eſtoppel. Quære this caſe, Godb. 147. Paſch. 3 Jac, 

C. B. Duke v. Smith, 

4. In a ſcire facias upon a judgment againſt the Earl of Derby, Exception 
the ſheriff returned the Earl of Bridgewater and Anne his wife 5 
tertenants of the manor of B. They pleaded that H. 7. was ſeiſed ing OY 
of the manor and lands in fee, and granted the fame 10 George mon reco- 
Lerd Strange in tail male; and that it deſcended to his fon Thomas, _— _ 4 
and from him to Ferdinand:, who dying without iſſue male, it de- 50 {+ forth 
cended to William Earl of Derby as heir male, 20% levied a fine that it was 
thereof to Rar of Bridgewater and Anne his wife. The plainti * 
replied, and confeſſed the entail and deſcent to 7. homas, who ſuffered was no exe- 
4 common recovery to the uſe of himſelf and his heirs, and that he en cution ot it, 
tered ſecundum recuperationem predict, and was ſeiſed in fee, and = — 
that it deſcended from him to Ferdinand» in fee, &c. The defendant 240 J 
rejoined that the ſaid recovery was never executed; and upon a de- tinues till 


murrer to the rejoinder, judgment was given againſt the plain- barred by 
uing 0 

a f . execution; 
the eſtate, but that in the mean time the tenant in tail continues but this was 


ſtill ſeiſed in tail, and fo it deſcended to his iſſue, and ſuch iſſue over-raled ; 


till execution had, ſhall avoid all charges made by the tenant on 


in tail. But when execution is ſued, ſuch charges ſhall revive. be ſued, 
2dly. Here was not any good execution pleaded of the reco- then the re- 
very; for he pleads that ceſty que ule entered /ecundium recupe- c the uſe 
rationem prætlict. but it ſhould have been, by virtue of the ſaid reco- of him 


very. Jo. 10. Mich. 18 Jac. C. B. Aubery v. Lord Bridgwater, in 


whom it 
was ſued, ſince no other uſe appears. 1 Lev. 32. Mich. 22 Car. 2. B. R. in the Cafe of Hudſon 
v. Benſon and Baron. But the Reporter makes a quere of this reaſon; for before execution how 
can any uſe of the recovery ariſe ?—S. C. Cited g Lev. 108 in Cale of Hollet v. Sanders, 


For more of Recovery Common in General, See Amendments, 
Executions, Remainder, Uoucher, and other proper Titles. 


UReeuſant 
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Becuſant. 
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See (E) P (A) Forfeiture, I hat ſhall be forfeited by Re- 


cuſancy. And to whom. 


Thedefend- 1. 23 Eliz. NACTS that a frfeitures incurred by this af, 

1. 11. Hall be divided into three equal parts, one third 

dicte d upon 75 = þ „ . L 6 . 

the Statute #2 Ihe queen for her own uſe, one other third to the queen for the relief of 

23 Elis. of the poor of the pa i/h where the offence is committed, and the other third 
el . IT; a 

reewants, fo Him that ill ſue for the ſame, 

by the name 

of IV. S. ef Southwars. gert. and after jud zment a writ of error was brought, and aſſigned for 

error that in the indictment he is not named of ans tar, but of Southwark generally, in which: 

Place t ere are many pariſhes; and finre by the ſtatute part of the penalty is to be apphea towards 

the reliet of the poor of that partih where the ottence was committed, therefore it ought to ap- 

2 of wha! pariih the defegdant is. But the Court held it to be well; for a!/ the penalty Belong 

fr? to the queen ; and the inhabitants of the pariſh where the offence was committed, are to ſue in 

the Exchequer for their third part, upon a ſnrmile that the offence was done in their pariſh. 


/ 


S. C. Le 97. 2. It was adjudged that copyhold lands are not within the Statute 


1 of the 29 Eliz. by reaſon of the prejudice that may come there- 
Eliz. in the by to the lord, who has not committed any offence, and there- 


Exchequer, fore ſhall not loſe his cuſtoms and ſervices. Ow, 37. Salherd 
by thename v. Evered 

of Saliard v. f 

Everatt. Manwood conceived that they were liable, by reaſon of thoſe words (all other the 
lands, &c. liable to ſuch ſeiſure, &c.) And Clark B. ſeemed to be of the ſame opinion; but no 
judgment. S. C cited Hard. 433. in Caſe of the Duke of Vork v. Sir John Marſham. 
But the Statute of 35 El:z. 2. , 4. enacts that / the gender against that act ſhall have any copyhold 
eftate, he ſhall forfert the ſame during his life to the lord of whom it i holden, if ſuch lord be not a 
Popiſh recuſant, nor ſeiſed upon truſt to the uſe of any recuſant. Ard in ſuch caſe the forfeiture fault 
ze to the king. | 


— 8 3. The king ſhall have the two parts of the lands forfeited for 
M fee-jimpe? 
in the lands; 
1 = 41 7 ſhall not be accounted to go to the payment of any part of the 


for he has debt, but ſhall be retained until the debt of 20/7. fer month be 


them to ſatisfied in ſome ether manner. Cro. E. 845. Trin. 43 Eliz. in 


.. Scacc. Gage's Caſe. 
ſucceſſors till conformity, with ſatit faction of the arrearages. Per Coke Ch. J. 4 Le. 239. Mich. 
7 Jac. C. B. Ward's Cafe. 

But the 1 Fac. 4. / 4. enacts that the profits ſhall go t-wards the payment, 


4. 3 Jac. 1. 4. S. 8, Enacts that every offender not repairing ts 
church after their conviction, ſhall pay into the chequer, in ſuch of ths 
terms of Eaſter and Michaelmas as ſhall happen next after ſuch con- 
viction, the ſum then due for the forfeiture of 201. per month, and 


yearly after that (in the fame terms) according t9 the rate of 201. - 
| month 


recuſancy as a pledge and a nomine prne, and the * profits thereof 


SA 6 aw oats oo © 


ww WW. 


. * 


tm 


Vecuſant. 


month, except where the king ſhall be pleaſed to take two thirds of their 
lands and leaſes in lieu theres, or that they conform themſelves and 
come to church, 

S. 11. The king may refiſe 201. per month, and take two third 


* 


parts cf his I nds and leaſes ; but here he Hall nt include the recuſant's 


manſien-houſe, nor demiſe his tes parts te a recuſant, or to any other 
fer a recufant's uſe, And the king's leſſee for his tæus parts ſhall give 
fuch fecurity again 7 cammitting of waſte, as by the Court of Exches 
quer ſhall be thought ſugtcient. 


AJ 
_— 
dwwer, corruption of blood, or diſheriſon of hears. 

5. Tenant for lie, being a recufant, conſented, that he in remain= 
der ſhould fell timber which he did, and ſold it, and the vendee 
brought the money into the Exchequer for the opinion of the 
Court, whom it bclonged to, and the Court held that the re- 
cuſant was not entitled to it, but he in remainder; and it was 
ordered to him upon giving bond to repay it, if the Court ſhould 
ſee cauſe; but the Court were clear that the king was not en- 
titled to the trees ſo cut down, 1 Bull. 133. Paſch. 9 Jac. 
Anon, 


37. The offences made felony by this aft, ſhall not cauſe hfs of 


241 


6. It was reſolved, that the ſtatute of the 23d Eliz. which in- And this 
flicts the benalty of 201. per month does not repeal the 11t of Eliz. 2 by 
Stat. 


: . the 
which gives the f6r feiture of 12d. for every ſunday, Sc. But that , Jace 4. 
which gives 
a ſpecdier 
remedy for 
the reco- 


both ſhall be paid; for both may ſtand together; beſides the 
12d. is given only to the poor, but the 20/, to the king, &c. 
11 Rep. 63. b. Mich. 12 Jac. Dr. Forſter's Caſe, 


very ot the 


12d. by diſtreſs. Roll. R. 94. S. C. 


7. A. being the king's ward died, leaving 2 fert and coheirs of 
fall age, the eldeſt went abroad in her brother's life-time, and 
there became and remained 4 u profeff, whereby ſhe was dif- 
abled by the ſtatute 3 Jac. to take any benefit of her lands, till 
ſhe returned and received the ſacrament ; and it was reſolved 
by Montague, Hobart, and Taufigld, that her {er ſhall not ſue 
eut livery of the whole, but that the king ſhall hold a moiety till the 
other ſhould conform and take the oath required. Lev. 59. 
Paſch. 15 Jac, in the Court of Wards, Tredway's Caſe. 

8. In debt upon bond, defendant pleads rect ancy according to 
21 Jac. 5, per Cur. Debt of a'recuſant is not forfeited to the 
king as in outlawry; but if he fail of payment of the penalty im- 
poſed by the ſtatute, then, &c. Het. 18. Paſch. 3 Car. C. B. in 
the Caſe of a Recuſant Convict. 

9. A ſecurity taken in truft for a recuſant convict is liable to the 
king's debt of 20/. per month. N. Ch. R. 132. 21 Car. 2. in 
the Caſe of Attorney-General v. Sands, 

10. #}ates tail are not within the ſtatute of recuſancy. Per 


Levins J. 2 Show. 112 Trin. 31 Car. 2. in the Caſe of Murry v. 
Eyton. | 


Jen. 397. 


_ — 


Pp 


Hob. 73. 
8. C. iays 
in margin, 
that Tan- 
field Ch. B. 
continued 
of a con- 
trary opt» 
nion. 


(B) Forfetturee 


| 
| 
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pa en. (B) Forfeitures Determined, or * D:/charged. 
WE. And +Reſtitution in what Caſes. 
I, JF one be convicted on the ſtatute of recuſancy, though Ie 
recencile himſelf after to the bithop, yet he {hall not be re- 
ferred to the prefits of his lands taken before; and though on the 
death of a recuſant an affidavit is made, and upon this a dit- 
charge is obtained; yet it is a rule of the Court that a commiyr9n 
ſhall be awarded firſt to inguire his d-ath, Savil. 130. pl. 201. 
| Anon. 
And after= 2, A fermor for years being outlawed upon the ſtatute of recu- 
wares Trin. fancy, by which his term was forfeited to the queen, the Lord 


34 ELA. ; 3 
Anderſon Treaſurer and Barons of the Exchequer //d it for 100%. and after- 


1 wards the outlawry was reverſed; and Anderſon and Walmfley 
S conceived the termor ſhould have his term again, and not the 


judgment 1 
bor the money for which it was ſold; but Periam doubted. Cro. E. 278. 


piainuff, pl. 3. Paſch. 34 Eliz. B. R. Eyre v. Woodſine. 


Pertam not 


| being reſolved. Ibid.— And. 277. pl. 283. S. C. Becauſe he could not come in no ſenſe to that 


which he loſt, unleſs he had his leaſe; for againſt the queen he could not be ſatisfied becauſe he 
loſt by the outlawry, as he may in the caſe of a common perſon be. — 8. C. cited 2 Vern, 31g. 


Hill. 1693. in the Caſe of Peyton v. Ayliff. 


5 Eliz. 2. ,. 15. enacts, that if any perſon offending againſ? 


this af? ſhall before convition come to ſome pariſh church on ſome Sun- 


day or feſtival, and make a publick ſubmiſſken and declaration of his 
conformity as is appointed by this act, he ſhall be diſcharged fi em all 
penalties and forfettures. 

S. 16. Every miniſter or curate where ſuch ſubmiſſion ſhall be 
made, ſhall enter the ſubmiſſion in a bock, and within 10 days certify 
the ſame to the biſhop of the dioceſe. | 

Raym. 466. 4- Upon a motion to all the judges, upon the Statutes 33 H. 8. 
cites S. C. and 23 and 28 Eliz. if a tenant in tail becomes recuſant, and is 
2 2 convicted by proceſs, and not by judgment had upon a trial or confeſſion, 
v. Revnell. and afterwards dies, whether his iſſue ſhall avoid the ſeiſure of the 

But the queen ? They all agreed that he thould, becauſe it 1s not a debt 

- +6097 wn upon a judgment, as 33 H. 8. requires; but if judginent had 
kiting : been given, the iſſue ſhould be bound. Mo. 5 23. pl. 691. Mich. 


citing 1 


Roll. Rep. 39 & 48 Eliz. Anon. 


It a recuſant terant in tail doth not pay his 20l. a month, and 2 parts of his intatled lands be ſeiſed for 
that cauſe, and he afterwards dies, the juſtices conceived that the iſſue in tail ſhould not have the 
lands out of the queen's hands before that debt be ſatisfied ; but that the z/ue ought to be charged 
with that det; ſed dubitatur. Cro. E. 846. Trin. 43 Eliz. in Cam. Scacc. in Gage's Caſe, © * 

a recufant be convict, and dies before the king 15 ſatisfied of the penalty, and before that he 


If 
has ſeiſed the lands, then he ſhall not ſeiſe after his death, Per Counſel Arg. ſays it was fo re- 


folved within 3 years in the Exchequer. 2 Roll. Rep. 25. Paſch. 16 Jac. B. R. Parker v. 
Webb. | 

There are two ways of convifting recuſants; if it be by proclamation his eſtate may be ſeiſed on 
the king's election of a 3d part, or by way of diſtreſs for 201. per month ; but when he dies his 
lands ſhall be diſcharged in the hands of his heir; for the words tenement or hereditament would 
not reach it; but otherwiſe when convicted by trial on a venire, and judgment againſt him there- 


upou; for then he becomes a debtor to the king, and thereby eſtates tail are forfeited to 4 
| ng 
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Ning by the word hereditaments. Per Levins. 2 Show, 112. Trin. 32 Car. 2. in Cam, Scacc. 
in Caſe of Murry v. Eyton. 


F. 1 Fac, 1. cap. 4. J 3. enatts, that if any recuſant die, his 
heir being no recuſant, ſuch heir ſhall be diſcharged of all penalties in 
reſpect of his anceſtor*s recuſancy , and if the heir be a recuſant, and 
after ſhall become conformable and repair to church, and ſhall take the 
cath 2, ſupremacy before the archbiſhop or biſhop, ſuch heir ſhall de dif= 
eharged of all penalties, 

S. 4. 1f the heir of any recuſant ſhall be within the age of 16 years [ 243 J 
at the deceaſe of his anceflor, and ſhall after his age of 16 years be a re- 
cuſant, ſuch heir ſhall not be diſcharged of the penalties, until he ſub- 
nit or reform himſelf, and repair to church, and take the cath of ſupre- 
Marcy. | | 

6. 3 Fac. 1. 4. J 17, Provides, that the party conforming hime 
felf ſhall from thenceforth be admitted to diſcharge or reverſe an indict- 
ment. 

7. If recuſant brings afion, and defendant pleads that he is 
recuſant convict, and then the plaintiff conforms, which is cer- 
tified under the ſeal of the biſhop, and upon this the defendant 
is ordered to plead in chief, and then the plaintiff re/ap/es, and 
is convicted again, the defendant cannot now plead his diſability 
again, Apreed per Cur. Litt, Rep. 238. Hill, 4 Car, C. B. 
Anon. | | 


(C) Forfeitures. Prevented, or not, by Con- dee Valvzr: 
veyances. | | 


I. 23 Elia. cap. LL. fraudulent aſſurances made ſince the begin- A conte 
of" 2 1 "Ep Rp do 7 ance was 
I. / 13. L ing of the ſeſſions, or hereafter de be made, ta , 1. ch, 
evade the penalties inſlicted by this latute are hereby declared wad. 19th of Eliz. 
beſore the 
making of this act of all the party's land to feof-2s and their heirs, upon condition that they ould 
maintain him and ts family, prefer his daughters in marriage, pay hs debts, and account for the ſure 
t/a; of the profits at the year's end; with a clauſe of revocation, Afterwards the ſtatute was made, 
and the party convicted of recuſancy, and a commiſſion iſſued to enquire of his lands, the jury 
upon this caſe would not find that he had any lands; but upon reterence to all the judges of 
England, whether thele lands were within the ſtatute, it was refolved by all, that not w ithſtand- 
ing the conveyance, the lands were liable; and the jurors, for giving their verdict againſt the 
evidence, were committed, and fined 300. cach, 3 Leo. 147. Hill. 28 Eliz. in the Exchequere 
Sir John Southwell's Caſe. 


2. 28 or 29 Elix. 6. .. 1. Enacts, That every grant, convey- * The ſtatute 
ance, leaſe, incumbrance, ond limitation of uſe out of any lands, &c. _ _ 
to be had or made by any perſon who fhall nat repair to ſome church, or and E 
chapel, or uſual place of common prayer, contrary to the 23d Hlix. to by that 
I. and which fhall be revacable at the pleaſure of ſuch offender, or is wy l Ty of 
directly or indirectly to or for the behoof or maintenance, or at the diſ= „ W 
Poſition of any ſuch offender, whereby or in conſideration whereof, ſuch fame with 
offender and his family ſhall be maintained or relieved, ſhall be utterly 1 of 
void —＋ - queen, as to the levying and paying of ſuch ſums, - being in 
any perſon ought to pay or forfeit for not coming to church as aforeſaid, ſome books 

Vor. XVIII. * U 2 4 = 
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called the and ſhall be feiſed to her majeſly's uſe as is thereafter mentioned in the 


28h, in * $9” 
others the faid act, 2 
egth; but as it ſeems) more froferb the 29th; for the ſeſſion wherein it was made was by pre- 81 


rogation held the 15th of Feb. eqth Eliz. Cawley. 123. But in 3 Lev. 332 Loa PTTRE } 
v. THE UNIVERSITY OF CAMBRIDGE, &c. where the defendant pleaded tc {atute as the 2914 . 
of Fig. it was eld iii; for that the parliament commenced the 283ih of Ehz, 2 Lutw. 1117. cr 
S. C.——And 1 Lutw. 203. 208. Prxcival v. MITCHELL {ays the roll of pariiament was CC 
ſearched, and it appeared to be the 28th of Eliz. 


m 
3. Securities taken in other men's names, after an aft of parlia- T 
| ment ſubjecting the eftates of recuſants 79 a forfeiture, ſhall be pre- bi 
ſumed in law to be ſo taken, to the intent to defeat the king of ry 
the forfeiture. 12 Rep. 2. Ford and Sheldon's Caſe, , 
2 þ * 7 1 1 Tu 
| [ _ D) Conformity, When, Where and How it : 
Cee ( 
| may be, 5 
! . n V. 
4 ; 
In debt for 1. 23 Eliz. cap. 1. P* OVIDES that any ef the offenders againſt 
=> of . 10, the ſaid act, who fhall befor e judgment ſub- 
not coming mit and conform themſelves to the biſhop of the dioceſe, er in open aſ= 
- ere fe or ſeſſiaus, ſhall be diſcharged of every the offences therein contained : 
rougnt | . . JOE . 
— ( except treaſon and miſp: iſon of treaſon } and of all pains and penalties 
Statute 23 incurred for the ſame. : 
Eliz. At th 
the trial, aſter the jury ſworn, and before verdit given, the deſendint came into Court, and did ther? th 
nit, recognize, acknowledge, and confeſs that he had oftended, &c. and proved that he had c0n- pre 
formed ſince the ſuit brought, &c. and did promile to conform, &c. and alledged that he was never ＋ 


indicted or proſecuted for any offence of this nature before. The qucſtion was, whether this 
contorming diſcharges the action and verdict, which was given for gol, It was inſiſted that it wa 
did not, becauſe the plaintiff in an action tam quam had an intereſt by the verdict, which ſhall 


| not be diveſted within the intent of that clauſe of the ſtatute, becauſe it refers only to caſes where the | 
the party is indicted or arraigned, and not to actions. But it ſeems that thoſe words ſhall be arg 
taken diſtributively (i e.), arraignment in cafe of an indictment, and a trial in all other actions. ont 
But no reſolution was given, but it was adjourned for farther conſideration. Raym. 391. Trin. 
32 Car. 2. B. R. Okeden al. Obeden v. Keynell. — 2 Show. 179. S. C. adjornatur.— The S. C. to d 
came on again Paſch. 34 Car. 2. Raym. 465. and the whole Court reſolved that the action and 10 00 
verdict was diſcharged. And the Reporter (Who was one of the judges} gives for reaſon, itt. 3 Ja 
Becauſe the conforming was before trial. 2dly, Becauſe by rerdict the plaintiff acquires no debt er Tt 
| | duty till judgment. And to the objection that this will diſcourage proſecutors, he Tow that it is no yet! 
more loſs to him than if the recuſant had died, and that the proſecutor undertook this ſuit ſubject voutl 
; to the fame hazard. And, 2dly, As proſecutors are not to be uſed hardly, fo converts are to be tera 
j encouraged, Which made the Lord Ch. J. Coke in Dr. Fosrex's Caſe, intercede for Foſter to 
| the king after judgment, cited 2 Bulſt. 325. and did prevail, cited 1 Roll. Rep. 9g.——2 Jo 2 
| 187, 188. S. C. accordingly.—sS. P. but no judgment. Hard, 62. Trin. 1636. The Pro- ef 1 
| tector v. Aſhficld. 
| : cap. 


| Outlawry 2. Several perſons being indicted and outlawed upon the 23 
en Eliz. for not coming to church, came into B. R. in order to 4ftei 
mines of make their ſubmiſſion, and conform, But the Court would not wry 
| _ by receive their ſubmiſſion till they had got the outlawwry pardoned, which be, | 
3 they afterwards did, and ſhewed the pardon in Court, and then for / 
| Vern. 314. made their ſubmiſſion, and were diſcharged. 4 Le, 54. pl. 188. to ch 
; P, Caſe of Mich. 27 Eliz. B. R. Anon. = leR 
1 | the 
ö Ayliff. : - ; : _ : oo 1 
: 3. Conformity by coming and continuing at church in time of 60 1 
divine ſervice is ſufficient, without being before the ordinary. Cro. J. leem | 


366. Hill. 12 Jac, B. R. Sivedale v. Lenthall. 4. T. 
| 6 | 


4. T. a popiſh recuſant being indicted, came into Court, and 
brought with him a teflimonial of his ſubmiſſion, according to the 
Statute of the 35 Eliz. and there in the preſence of the Court upon his 
knees, he made another ſubmiſſion, according as the clerk of the 
crown read to him. Jones ſaid privately to Whitlock, this is the 
courſe of the Court, but there is no ſtatute which obliges ſub- 
mitlion in this manner in the Court, Lat. 16. Paſch. 2 Car. 
Thoroughgood's Cafe, 

5. Conformity may be at the /eſr-ns, as well as certified by the 
biſhop by the ſtatute. Sti. 26. Tr. 23 Car. B. R. Lord Arun- 
dell's Caſe. | 

6. Parker C. would not accept his receiving the ſacrament But King C. 
twice, as evidence of converſion, 10 Mod. 513. Hill, 9 Geo. 1. — 
Cartwright v. Cartwright. 2 piece 

| : ; : a upon by the 

act of parliament, as a ſufficient evidence of conformity, 10 Mod. 338. Trin. 11 Geo. 1. Hill 
v. Filkins & Lx. 


(E) Abſenting from Church. [ 245 


Sce (A) 
1. 1 Elrz. 4. ENAC IS that all perſons inhabiting within the The defend- 


14. queen's daminious, that fhall not refort to their pa- _— 

. . L 
riſb church or chapel accuſtomed upon every Sunday and haliday, and reculaney 
*there abide orderly and ſoberly during the time of common prayer, in not 
preachings, ar other ſervice of God, ſhall incur the cenſures of the cu n. 
church, and 777, 12d. for every offence, ta be levied by the church= was object- 
wardens by diflreſs, to the uſe of the poor. | ed, thas un 

words 0 

the ſtatute are all perſons inhabiting within the realm), and that it was not averred that the party 
did inhabit within the realm, Sed non allocatur ; for if it were otherwile, it ought to be ſhewed 
on the part of the defendant. Godb. 148. Mich. 3 Jac. B. R. Anne Mannock's Cale. 

® Thele words arc in the disjunctive, and yet they are t be taken conjuntitively; fo that one is not 
to depart as ſoon as the ſervice is ended, if there be preaching, but one ought to continue there the 
whole time, And an indiftment being in the conjunctive, was held good. Godb. 148. Mich, 
3 Jac. B. R. Anne Mannock's Caſe. EE 

It ſeems that if a man goes to church, and ſtays from the beginning to the end of the ſervice, 
yet he may be within the penalty of the ſtatute, if he does not behave himſelf there dilizently, de- 
voutly, ſoberly and orderly, according to the words of the att; as if he talks or walks about during 
lervice, Per Coke Roll, R. 93. in Dr. Foiter's Cale, 


2. 23 Eliz. cap. 1. /. 5. Enacts that every perſon above the age Though the 


ef 16 years, who ſhall not repair to church, &c. as required by 1 Elis. 2 


cap. 2. ball farfeit 20 l. for every month he ſhall be abſent ; and be= mouth tor 
ider the ſaid forfeiture every perſon who ſhall be abſent 12 months, — 
after certificate theregf by the ordinary juſlices alſiſes and goal-deli= hr 


church, is 


very, or juſtice of peace of the county where the offender ſhall dwell or by the 29 
be, he ſball be bound with tao ſufficient ſureties in the ſum of 2001. El. cap. 1. 


for his goed behaviour, and ſo remain until he ſhall conform and come _ 5 2 


to church, according to the ſaid flat. 1 Eliz. yet the gene- 

ral clauſe in 
ſect. g. which directs that all ſorfeitures limited by the act ſhall be diſtributed into g parts, extends 
to this penalty, as well as to the other penalties of the act which were not particularly given to 
any perſon; ſo that an informer may ſue for a third part. Adjudged upon demurrer. 11 Rep. 
60. Mich. 12 Jac. Foſter's Caſe.— Roll. R. 89. S. C.——S. P. For that though the firſt words 


leem ta contradict the latter, yet the intent of the law is to be conſidered, which was, that a 
U 32 | diltributiow 
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— _ 
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+ Tt ſhould be ſ. 11. which 


diſtribution ſhould be made, And. 138. Cuff v. Vachel. 
ſee at A pl. 1. 

The dgctendant was indicted upon the Statute 23 Eliz. of recuſancy ; and it was objected that the 
wores ot the ſtatute von habens altquam rattonabilem cauſam}] were omitted. But it was reſolved 
that theſe words need not be put into the indictment, but that the contrary vught to be ſhewed on 
the other ide. 2 Le. 5. Trin. 32 El. B. R. Doimer's Cale, 

The Court held, that the 23 Eliz. extends to all ſorts of recuſints, Prot ſtant as well as fopi/h. 
Ard per Dolben J. in che beginning of Charles the 1{t's time, all the judges of England held 
that proteſtant recuſan's were within tha' ſtatute. And per Sanders Ch. ]. Couris cannot take 
yottc- of the ground of their recuſancy. but mult puniſh them for not coming to church. But the 
cauic why they d.d not cannot be looked into. Skin. 99. Hill. 25 Car. 2. B. R. The Ring v. Hurſt, 


8 D) 2. ® 28 or 29 Eliz. 6. , 2. Enats that every conviction for 
13 any offence in no? ming to church, XC. contrary to 23 Elix. ſhall 


. — 8 5 — . 
confn's the be in the King s Ben-hy or at the aſji,es or general paol-delrucrys and 
irformauon ſp be eftreated ints the Exchequer befcre the end of the term next 
only to the 3 : 
Court of EN" 15> | 
King's-Bernch, or juſlices of afiſe, or general goal: delivery. Reſolved 11 Rep. 61. Mich. 12 Jac. 
B. R. in Dr. Foſter's Caſe. Upon an information in the Court of C. . againſt a recutant, it was 
moet in arreit of judgmen that it did not lie in that Court; but after time taken to couſider, 
the contrary was adjudged, and the reſolution, or rather opinion mentioned in Lord Coke, was 
denied to be law. Hob. 204. Mich. 15 Jac, C. B. Pie v. Lovel. 


It was 20> S. 4. Every offender in not repairing to divine ſervice as afere- 
0p, aa faid, who bali be th-reof once convitted, ſhall in juch of the terms of 
On C . , . . y 

n Eaſter ana Michaelmas as ſhall be next after ſuch convictian, pay 


rer. that the ö i 
prof cution into the Exchequer after the rate of 20 l. for every month contained in 


[ 246 |] the indict ment whereupon ſuch conviction ſhall be; and ſhall alſo for 
_ 2 every month after ſuch conviction, without any other indie? mint or 
en . . . . . . 

5 " cynvittion, pay into the Exchequer at twice in every year, Viz. in 


informer by 
the 23 Eliz. Euter term and Michaelmas term, after the rate of 20 l. far every 
iy r mouth after ſuch convittton. And if default ſhall be made in any 
28 „part of the payments aforeſaid, then the queen may by proceſs out of 
For though the Exchequer, take and ſeiſe all the goods, and two parts as well of 


this latt the lands liable to ſuch ſerzures, or to the penalties aforeſaid, leaving 


ſtatute di- : | 
hes the third part only of the ſame lands for the maintenance and relief 


all convic- of the offender and his family. 


trons upon 


the former ſha!l be eſtreated into the Exchequer, and a power is givern for the king to ſciſe for 
appears to be made 1n furtherance, and not in repcal of the firſt, and is in the 
affirmative only; neither does it limit the penalty to any new perſon, but nh gives the king a 
better remedy than he had before, and therefore does not extend to the caſe of a popular action 


or information. 11 Rep. 60. b. Mich. 12 Jac. Dr. Folter's Caſe.— Roll. R. 92. S. C,- 
Hob. 205. Pie v. Lovel. S. P. 


the penalty, yet it 


Tt d- 4. 35 Eliz. cap. 1. f. 9. Enacts that all the paint, duties, fer- 
Hog — feitures or payments which ſhall accrue, grow, or be payable by vir= 
tion gizen to Tue of the att of the 23 Elix. ſhall be recovered and levied to her ma- 
the informer jeſty's uſe by action of debt, bill, plaint, or information, or other- 
by the 23 wiſe in any of the Courts of King's Bench, Common Pleas, or Ex- 


iz. is not f 
talen away cheguer, in the ſame manner as by the courſe of the common law any 
by the 35 other debt due by ſuch perſon, in any other caſe ſhould or may be reco- 


1 vered, wherein no efſoign, protection, or wager of law ſhall be al- 
all forfei- lowed. 
tures ariling 


from the former, ſhall be recovered to the king's uſe by action of debt, &c. for the deſign of this 


D.. 


aft was ouly to give the king a more eſſectual remedy than before, 11 Rep. 60. b. Mich, 19 Joc» 


viarie. 
Natter 
ther J 


122929 
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Dr. Foſter's Caſe,—Roll. R. 902. S. C. And per Cur, the Statutes of the 1 Kg. 29 442. 2BE!iz. 
«7d 55, LAZ. are woven together, and dependant upon one another; and may >? Rand together, 
and neither in words or incaning does the one repcal the other, 


5. 3 Fac. 1, 4. Enacts that none all keep or retain mV perſon 
in their houſe (jervant or other which fhail far hear to cone 19 church 
by the ſpace of a month together, on bain to forfeit 101. for very 
month they ſo keep them. Heowbeit chilaren may rlieve their father 


er mother, and guardians their wards or pupiis 


(F) Bulls, Agnus Dei's, Croſès, &c. Books, &c. 


I. JF any one brings into Fngland d printed abroad againſt the 
king's fupremacy, in behalf of the juriſdiction or the fee 

of Rome, knowing the contents, or if one ſecretly delrvers Bene 
rohen brought to ole, knowing the contents thereof, both theſe 
are offenders within the act of 5 Eliz. 1. Per all the judges of 
both berenes, except 3. the Ch. Baron being preſent. —— If any 
ern receives ſuch books knowingly, and reads them privately, 
without any thing further, either by conference or allowance, 
this was held by all the judges preſent, except two, to be no 
offence; but if he afterwards reads and . ee uon them ⁊uith any 
cther perſon, and in ſuch diſcourſe by any ſpeech or words aller 
ſuch books to be good, he is clearly within the danger of the law, 
by the opinion of all. So if one hearing the contents of ſuch books 
from others, by any open diſcourſe commends ar approves them : or 
if one having them in his cuſtody, and Enowing the contents, con- 


But the 
Statute of 
& En. 
iS d to be 
extended to 
pub! + hooks 
ebert, who 
tell, nor 0 
thofe who 
read fuch - 
ooks 28 
Gregory de 
Valencia, or 
Bellarmine, 
or any other 
boots which 
treat of the 
contro? fies | 
of religion, 
and do not 


weys them ſecretly to his friend, in order to be read by him, and to parncuterly 
perſuade him to be of the ſame opinion, it was reſolved that 7 ?2 the 


both theſe are within the danger of the act, eſpecially the firſt. 


pope's ſup re- 


may in the 


So if one prints them within the realm, and utters them, or if king's do- 


minions. 


one prints them here, and ſends them beyond ſea, as if made abroad, Jenk. 236 


and they are afterwards bought, read, and conferred upon, ut 
ſupra, it was held that theſe offences are within the act. Re- 
—_ at Serjeant's-Inn. Dy. 281. b. Anon, 282, pl. 22. Hill, 
11 liz. 

2. 13 Eliz. 2. ſ. 2. 3. Enacts that the procuring or publiſhing 
bulls, or reconciling any to Rome, ſhall be high treaſon, 

S. 5. 1f any perſon ſhall conceal ſuch bulls, &c. he ſhall incur the 
penalty of miſpriſon of high treaſon. 

S, 6, If any perſon ſhall bring into this realm any token or thing 
called an agnus dei, or any creſſis, pictures, beads, Cc. and ſhall 
offer the ſame to be worn or uſed, both he and the receiver ſhall in- 
cur a pr @munire, \ | 

3. 3 Fac. 1. cap. 5. .. 25. Enacts that no perſon ſhall bring 
from beyond the ſeas, nor ſhall print, buy, or ſell any popiſb primers, 
ladies pſalters, manuals, roſaries, popiſh catechiſms, miſſals, bre- 
varies, portals, legends, and lives of ſaints, containing ſuperſtitions 
matter, printed or written in any language whatſorver, nor any 
ther ſuperſtitious books, 1 or written in the Engliſh tongue, 


3 on 


3 247 ] 
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on pain of forfeiting 405. for every book, &c. and the becks to be 


vernt, 


(G) Feme Covert nl Widow. 


I, II was mver doubted but that the Statute 1 E. 2. againſt 
| hearing of nafſes, extends to feme coverts. Hob. 97. in the 
Caſe of Moor v. auſſey,—cites Dy. 203. 2 Eliz, 
Mod. 97. 2 It was reſolves, by all the judges, that a feme covert is 
P. in the within the act of 1 Elia. 2. and ſhall forfeit 124. for nat repair- 


Caſe of . * Sr" . : 8 

Moor v. 778 79 CPurch every Dunday and holiday. 11 Rep. 61. b. in Dr. 
Huſſey, Foſter's Caſe,—cites 35 Ehz. 

Hob. 99. 3. It was likewiſe reſolved, that though 23 £2. is more 
- 5 = the penal, and inflicts impriſonment for nenpeyment, yet that feme co- 
Moor v. verts are within it, 11 Rep. 61. b. in Ur. Foſter's Caſe.— 


Huiley.— . Cites 35 Eliz. 

And though 1 

by this ſtatute the huſband could not be char ed with the forfeiture, where the feme ve indicted 
yet this might be helped by the manner ot her impriſonment, viz. by cloſe confinement 1. m abt 
company, 2x4 kar4 fare, Per Manwood Ch. B. Sav. 25. 24 Eliz. Anon. 


4. 35 Eliz. 2. .. 18, Enacts, that el! married wamen ſhall be 
brund by every branch of this act, except that relating to abjuras 
HM, 

5. 3 Fac. I. cap. 4. fe 40. EnaQts, that nne all be punifhed 
fer his wife's offence, neither ſhall any woman be chargeable with 
any penalty or forfeiture, by force of this att, for any ¶ence which 
Hall happen during her marriage. | 
6. 3 Fac. 1. 5. / 9. Enacts, That 10 perſon, whoſe wife is @ 
recuſant, ſhall exerciſe any public effice, Oc. by himſelf or deputy, 
unleſs he and his children above ꝙ years of age, and his ſervants, 
Hall repair to the church once a month, and ſuch of them as are of 
meet age receive the ſacrament at ſuch times as are required by the 
law, and bring up his children in the tru? religion, 

S. 10, A widnw recuſant forfeits 2 thirds of her dower, and ts 
diſabled to be executrix or adminiſtratrix of her huſband, or to have 
any part of her huſband's geods. 

Upon an in- 7. 7 Fac. 1. cap. b. /. 28. Enacts, That if a married woman, 
formation being @ convicted recuſant, do not conform within 3 months after con- 


2 viction, ſhe ſhall be committed to priſon by a privy counſellor, or the 


band and biſbap of the dioceſe, if ſhe be a baroneſs ; but if any other of a lower 
[ 248 ] degree, then ſhall ſhe be committed by two juſtices of peace, (1 Quor, 
wife for and there ſhall remain until ſhe conform, as aforeſaid; unleſs the 
20%. per huſband, for the wife's offence, will pay unto the king 10 l. for every 


month, for 


the wite's month, or yield the 3d part of all his lands, at the chaice of the ſaid 


not coming huſband, 

to churcn, : 

it was moved in arreſt of judgment, that an inſormatron did not lie agarn/t huſband and wiſe for 
the recuſancy of the wife, becauſe the Statute 7 Jac. cap. 6. appoints, that upon ſuch conviction 
ſhe ſhall be convicted; and if the huſband will redeem her, he ſhall pay 107. per month; ſo that 
this laſt ſtatute abrogates the former, ſo as that he is not to be charged with her recuſancy, but at 
10/, per month; and that only in caſe he is willing to redeem her. But it was held, that it does not 


alter any of the former laws; but directs, that it a feme covert recuſant, being convicted, ** 


on a $$ as 


be 


all 
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not after g months conform herſelf, ſhe ſhall be committed, unleſs the huſband will pay 101. for 
every month ſhe {hall be out of priſon, aud not conform. Cro. J. 529. Paſch. 16 Jac. B. R. 
Parker v. Curſon. 

The lands of the baron ſhall be ſequeſtered by the ſtatute for the recuſancy of the wife, if he do 
not render her 70 prifon, aud diſcharge the fame, Reſolved in the Star-Chamber, 4 Le, 249. pl. 
45, Trin. 12 Jac, Egerton's Caſe. 


8. The huſband is chargeable for the recuſancy of his wife, 
and there needs ng conviction [of him.] But before an informa- 
tion he ſhall not be chargeable for her, but where he is named 
with her. Per Coke Ch. J. 4 Le. 239. Mich. 7 Jac. C. B. 
Ward's Caſe. 
9. Before the Statute 35 Eliz, if a feme covert had been con- So held by 
victed of recuſancy upon an indictment (which was the only me- Wray. ane 
thod for the king to proceed) the forfeiture could not be levied 311 _ _ 
pon her huſband, becauſe he was not party to the ſuit ; but the judges of 
forfeiture to the informer (who might proceed either by action 1 
or information), was recoverable againit the huſband, by making the differs 
him a party; as was reſolved at a meeting of the judges. And ence was 
therefore 35 Eliz, was made, which enables the crown to pro- An be- 


; tween an 
ceed by action, &c. and ſo charge the baron, as a common indictment 


| perſon might. Per Cur. 11 Rep, 61, 62. Mich, 12 Jac. in and a qui 


Foſter's Caſe. — 
25. 24 Eliz. Anon. — But after the death of the baron ſhe might have been charged. Roll. 
Rep. 94. in Foſter's Calc. | 


| 10. Debt was br ought againſt huſband and wife for the rect It was held, 
ſancy of the wife, and the huſband would have appeared by a that the 


g eme cannot 
ſuperſedeas alone; but the Court reſolved, that either bath muft * i/ſue 


appear or both be outlawed, Hob, 179. Loveden's Cafe. without thy 

aron. 2 
Roll. Rep. go. Sir George Curſon's Cale. But it appearing by the docket, that they both 
pleaded, and that it was but a miſpriſion of the clerk, it was amended, Cro. J. 530. 8. C. by 
the name of Parker v. Curſon. 


(H) Injunctions, Inconveniencies and Reſtrictions. 


1. 35 Eliz. cap. 2. EN ACIS, that every perſon not repairing 
3. to church ſhall not paſs or remove above 5 

miles from home, on pain ef for feiting his goods and all his rents and 

annuities during his life, | 

S. 6. Recuſant to deliver in his name to the minifler of the pariſh, 

and conſtable of the town, | 

S. 8, Recuſant not worth 40 l. to abjure the realm if he flir above 
5 miles from home; and if he refuſe to make ſuch abjuration, or re- 
turn, he ſhall be adjudged a felon without benefit of clergy. 

S. 13. Provided, that if any perſon reſtrained from travelling 
ſhall be required by proceſs to make his appearance, he ſhall not incur 
any forfeiture for travelling on ſuch occaſions, 

2. 3 Fac. 1. 5. J. 2. Enacts, that no recuſant ſhall come to 
court on pain of 100 l. unleſs he be commanded by the king, or by 
warrant from the privy council. 


U 4 © §. 4. 


. _ 
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S. 4. Recuſants to depart 10 miles frem London; and in cafe they 
live in Lenden, or within 10 miles thereof, they ſhall give in their 
names to the mayor or ſome juſtice of peace, | 

A recuſant S. 7. It ſhall be lawful for the king, or three of his privy council, 
_ ir to give licence to a recuſant to travel above 5 miles from his place of 
eetarting abide, And if any ſuch perſon ſhall have occaſion to go above 5 miles 
_ 3 uben licence of 4 juſtices of peace, with the aſſent of the biſbep, or of 


5.4. The e lieutenant, or any deputy lieutenant within the county, it ſhall be 


defendant lawful for ſuch perſon to go about ſuch his buſineſs. 

Picaded a | 

liceace under the als of 4 juſtices of the peace, one of whom was the deputy lieutenant ; and upon 
demurrer the Court held, iſt, That the licence ought to be under the hands and ſeals ot 4 jultices, 
beſides the deputy lieutenant, and it is not ſufficient that he be one of the 4; for the ſtatute ought. 
to be ſtrictly purſued, and the deputy licutenant' t aſſent ought to be by itſelf, without the other 4. 
adly, It muſt be pleaded under their hands as well as ſeals, and the licence mu? /hew the particular 
cauſe of the licence, and not in a general manner, as, fer urgent caules. Cro. J. 352. Mich. 
12 Jac. B. R. Maxheld's Caſe.—1 Roll. Rep. 108. the King v. Mucclefield. S. C.— Mo. 836. 
Pl. 1127. Mansfield's Cale. S. C. | 


S. 26. The h:uſes of every popiſb recuſant convict, or of every per- 
fon whoſe wife is a popiſh recuſant convitt, may be ſearched. for 
pep iſh bioks and relicks; and if any be found, the ſame ſhall be burnt z 
and if it be a crucifix, or other relick of any price, it ſhall be de- 
faced at the quarter ſeſſions, and reſtored to the owner. 

S. 27. All ſuch armour, gunpowder, and ammunition, as any 
popiſb recuſant ſhall have, ſhall be ſeiſed, except ſuch neceſſary wea- 
Pons as foall be allnwed him for the defence of his bouſe. 

S. 28. 1f any recuſant who ſhall have armour or ammunition, 
ſhall refuſe to diſcaver the ſame, he Mall forfeit the ſame, and be 
impriſoned for three months. 

3. 1/V. M. . f. 2. Any perſon within 10 miles of London, 
not being a merchant foreigner, refuſing the declaration againſt tran- 
fub/tantiation, ſhall be adjudged a recuſant convitt, | | 

Provided, thot this ad ſhall not extend to tradeſmen, or thoſe 
who had their dwellings within that compaſs 6 months before the 
13th of February 1688, not having any «ther dwelling-place, ſo as 
they certify their names and place of abode to the ſeſſions before the 


— 


/t of Auguſt 168g, 
S. 5. Nor to any foreigner, being a menia! ſervant to any am- 
za ſſador or public agent, # 
| | 4. 1H,& M. 15, . 4. Enacts, That any papi/? or reputed 
1 papiſt, refuſing to make declaration againſt tranſubſtantiation, ap- 
pointed by 30 Car. 2. Hall keep no arms, Cc. other than ſhall be 
org him by the guarter-ſefſions for the defence of his houſe aud 
erſon. 

S. 5. But ſhall, within 10 days after ſuch refuſal, deliver them. 
to ſome quſtice of peace, on pain of 3 months impriſonment, and for- 
feiture of the treble value, | 

S. 6. And any perſon who ſhall conceal, or be privy to the con- 
cealing ſuch arms, ſhall ſuffer 3 months impriſonment, and forfeit 
treble the value. | 

S. 9. No perſon, who refuſes the declaration as above, ſhall keep 
« berſe above the value of 5 l. Ge 11 


— W . Hr 


Recuſant, 


x. 11& 12 . 3. 4./. 7. Enacts, That i, any popiſh parents 
ſhall refuſe to allow any proteſtant child a maintenance ſuitable to 


his ability, the Court of Chancery ſhall make ſuch order therein as 


ſhall le agreeable to the intent of this act. 
(I) Marriage, Baptiſm, Burial. 


1. 3 Fac. 1. cap. 5. E NACTS, That every man who, being a 

|. 13. po piſb recuſant convict, ſhall be married 
otherwiſe than in ſome open church or chapel, and othertuiſe than ac- 
cording to the orders of the church of England, by a miniſter lau- 
fully authoriſed, ſhall be diſabled to have any eft:te a; tenant by the 
courteſy ; and that every woman, being a popiſh recuſant convict, who 
ſhall be married in other form than as aforeſaid, ſhall be diſabled to 
claim her dower, or jointure, or widow's eſtate, Sc. And every wo- 
man, being a popiſh recuſant, who ſhall be married otherwiſe than 


according to the church of England, ſhall not only be diſabled to be 


an executrix or adminiſiratrix of her huſband, but alſo to have or 
demand any part of her huſband's goods or chattels, by any law, 
cuſtom, or uſage whatſoever, 

Sec. 14. That every popiſb recuſant, who /hall not cauſe his or her 
child to be baptized within ene month after its birth, by a lawful mi- 
nifter, &c, ſhall forfeit 1001, Sc. 

Sec. 15. That if any pipiſb recuſant, not being excommunicate, 
ſpall be buried in any other place than in the church or church-yard, 
or not according to the eccleſiaſtical laws of this realm, the executors, 
c. of ſuch recuſant, knowing the ſame, or the party that cauſeth 
him to be ſe buried, ſhall forfeit 20 l. One 3d to the crown, one 34 
to the informer, and the other to the poor of the pariſh. 


(K) Saying and Hearing Maſs. 


1. 23 Eliz, EXACTS, That every perſan convicted of ſaying 
cap. 1. /. 4. or ſinging maſs, ſhall forfeit 200 marks, and be 

committed to the next goal for one year, and until he ſhall pay the pe- 
nalty; and every perſon willingly hearing maſs ſhall forfeit 100 
marks, and ſuffer one year's impriſonment. | 

2. 11 & 12 %,. 3. cap. 44. /. 3. Enacts, That if any popiſb 
biſhop, prieft, or jeſuit ſhall ſay maſs, he ſhall ſuffer perpetual im- 
priſonment in the houſe of any foreign miniſter, ſo as ſuch prieſt be 
not a natural-born ſubject. 

S. 5. Provided that this act ſhall not extend to popiſb prieſts ſay- 
ing maſs, 


(L) Prieſt, 
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(L) Prieſt, &c. 
Ii need rot 1. 27 Eliz, NAC TS, That 2 jeſuit, ſeminary pri: /t, ar other 


. 3 -: pricft, deacon, or religuus er eccleſſaſtical prrſon 

ment wi. Whatſoever, born in the queen's d:minions, and ja made, ordained, 

Ger defend- r proſel/ed by any authority derived from the ſ e of Rome, ſhall come 

"0M into, be, or remain in any part of her majeſly's dominzons, unleſs in 

fait, Se. be- ſuch jpectal caſes as are provided for in this act on pain of being ad- 

dend /ea. or Ju ived guiity of bi Th treaſon, | 

within He 7 a | 

realm; tor wherever it was, it is within the act, if he was made by the preterded authority of the 

fee of Rowe, but it mult appear to have been by fuch pretended authority. Kelolved by many of 

the judges. Poph. 04. Sou hwell's Calc. 

[ 2: I 7 It muit appear in the indictment that defendant was horn infra hoc regrum Ang lie: 
2 and this is ſuthcievt generally, without ſaewing where, Relolved by many ot the 

judges. Pop". 94. Sonthwell's Caſe, 

In a proſecution upon this ſtatute againſt jeſuits who continue in the realm contrary to it) 
though there is a proviſo in behalf of ſuch as are detained here through infirmity of body, and cane 
not go abroad without imminent danger of their lives, and that rot /e 15 referred to 11 the body and 
enat:ing part of the act, yt the indictment need not take any notice of it; for it is to be conſidered 
merely as a proviſo, and the detendant, if he can, mult take advantage of it. Reſolved by ſeve- 
ral of the judges. Poph. 9g. Southwell's Cafe. 

By a ſpecial verdict it appeared that the defendant, being one in popiſt orders, and ſuiling to- 
wards Ireland, was by tempt driven into England; and it was inſiſted that he was not within the 
act, firſt, becauſe though he was going into Ireland, he did not get thither ; 2dly, becauſe he did 
not come into England voluntarily, but was driven here by the a of Cod; and the Court being 
of this opinion, there was judgment for the detendant, Raym. 377. Trin. 32 Car. 2. B. R. 
The King v. Ocullean. 


It is not fe- S. 4, Every perſon who ſhall be willing to receive ſuch jeſuit, ©, 
lony t01* Shall be adjudged a felon without benefit of clergy. 


ceive a mere 
Aran er who is a jeſuit. Per Doderidge Lat. 2. in Sir Simon Clerk's Caſe. 


S. 10. Saving for prieſis, &c. ſubmitting themſelves, and taking 
the cath of ſupremacy, 
S. 13. Every perſon knowing that any ſuch jeſuit, &c, is within 
the realm, and ſhall not diſcover the fame within 12 days to ſome 
Juſtice of peace or higher officer, ſhall make fine and be impriſoned at 
the king's pleaſure : and if any juſtice, &c, to whom ſuch matter is 
diſcovered ſhall not within 28 days make information thereof to ſome 
of the privy council he ſhall forfeit 200 marks, | 
The defend» 2. 35 Eliz. cap. 2. .. 11. Enacts, That if any jeſuit or prigſt 
aut was being examined by any perſon lawfully authzriſed thereto ſhall refuſe 
comm'tte4% to anſuer direftly whether he be a jeſuit or prieſt, he ſhall be com- 


the ſecretar ; : ; - 
of flate till ” mitted to priſon until he make a direct anſwer thereto, 
he ſhould | 
be delirered by due courſe of law, for refuſing to anſwer, whether he was a ou or not; and it 
was objected, 1. That the commitment ought to be by ® juſtice of peace (which does not appear in 
this caſe.) For the 35th of Eliz. being general (by thoſe, who have authority) muſt refer to the 
Statute of 27th of Eliz, 2. which is that (a juſtice of peace may commit.) 2. That the commit» 
ment ought to have been {till he ſhall make a direft anſwer ), according to the words of the ſtatute, 
and not (till he ſhall be delivered by due courſe of law.) For being a particular authority, it ought 
to be purſued ; and upon this objeftion he was diſcharged ; but then + the Court examined him, 
whether he was a jeſuit or no, and upon his anſwering that he was not, he was diſmiſſed. Skin. 
359. Mich. 5 W. & M. B. R. Yaxlcy's Caſe. 

* Carth. 291. S. C. reports that this objection was over-ruled.——+ The Court held that they 
had power to examine him, being not cxcluded by negative words. Cum, 224. S. C. 
Salk. 351, S. C. a 3. 3 Jac. 1. 
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3. 3 Fac. 1. 5. J. 1. Enacts, That any perſon who ſhall firſt 
diſcover to a juſtice of peace any perſon who ſhall entertain or relieve 
any jeſutt, &c. or diſcover where any maſs has been ſaid, and the 
prieft or any of the perſans within 3 days preſent, ſhall be diſcharged 
from all penalties for ſuch offence, and have a third part of the for- 
Feitures incurred by ſuch offence, fo as the ſum do not exceed 150 l. 
and then he ſhall have 50 l. only. 

4. 11 & 12 ,L. 3. 4. / 1. Enacts, That every perſon who ſhall 
apprehend a papiſh prieft, c. and proſecute him till he be convicted 
ſhall have @ reward of 1C© /, | 


(M) Reconciliation, and Relapſe. 
1. 23 £12, 1. FE NACTS, That all perſons who fhall have or 1 


fo 2. pretend to have power, or ſhall by any means put f 22. to the 
in practice to abſolve, perſuade, or withdraw any of the queen's ſub- ſame pur- 
Jects from their natural obedience, or to withdraw them from the E 
religion eſtabliſhed, to the Romiſb religion, or to move them to promiſe © 3 ] 
obedience to the ſee of Rome, or fhall do any overt-act to that intent 8 9 
er purpoſe, ſhail be adjudged guilty of high treaſon. 

S. 3. The aiders and maintainers who do not diſcover them with- 
in 20 days to ſome juſtice of peace or higher officer, ſhall be adjudged 
guilty of miſpriſon of treaſon. 

2. 35 Eliz. 2. J. 6. Enacts, That if any offender diſcharged The defend. 
by conformity by virtue of this act ſpall afterwards relapſe, and again g f 
become a recuſant in not coming to church, he ſhall loſe the benefit he recuſaney, 
Lacht otherwiſe by virtue of this act have had upon his ſubmiſſion, and before 


ſubmitte 8 , conviction, 
3 ©. *1t afterwards relapſing, he was indicted again, and then ſubmitted, and was after- 

4 s indictea gd time for a relapſe; upon this it was moved to have it certified into the Ex- 

chequer; and per Wenams J. the ſtatute directs it to be fo done in cafe of a relapſe, and accord- 


ingly a rule ot Court Was — r 
nn ade for the ceitilying it im the Exchequer, 1 Bull, 133. Paſchs g Jace 


3- 3 Fac. 1. 4. 7. 2, Enaéto, That a recuſant that conforms ſhall 
within one year after, and ſo once in c year (at leaſt) receive the 
bleſſed ſacrament, in pain ts forfeit for 1b. firſt year 20 !. for the 
ſecond 40 l. and for every default after bol. And if after he hath 
recerved it, he make default therein by the ſpace of a whole year he 
Hall forfeit 60 J. 

S. 23. 1f any perſon within the king's dominions ſhall be ab ſolved, 
or withdrawn, or reconciled, or ſhall promiſe obedience to any ſuch pre- 
tended authority, prince, or fate, ſuch perſons, the procurors, coun- 
ſellors and maintainers, ſhall be adjudged traitors as in caſes of high 
treaſon, 

S. 24. This laſt clauſe ſhall not extend to any reconciled as aforeſaid, The oath of 
(for and touching the point of ſo being reconciled only) that ſhall re- — 
turn into this realm, and within 6 days after before the biſhop of the in this act is 
dioceſe, or two juſtices of peace (jointly or ſeverally) of the county ſet alide, 
where he ſhall arrive, fas himſelf to the king and his laws, and — 
take the oath of ſupremacy, therein mentioned; which ſaid caths the by W. & 

ſaid 


- Recuſant, 


NM. ſtat. 1. ſaid biſhops and juſtices reſpenively ſhall by this ad have power 16 
f. S. miniſter to ſuch perſons, and ſhall certify them in the next generat 


feſſiens, in pain of 401. 
(N) Seminaries and Schools. 


1. 23 Eliz. cap. ENSACTS, That none ſhall eep a ſchoolmaſter 
1. J. 6,7 which abſents himſelf from church, or not al- 
I:zwed by the biſbop or ordinary, in pain of 10 J. for every month he 
fo eeps him; and ſuch ſchoolmaſter ſhall be fer ever diſabled to 
_— youth, and ſball ſuffer one whole year's imprijeument without 
ail. 

2. 27 Eliz, cap. 2. ſ. 5. Enacts, That perſans bred in ſemina- 
ries whs ſhall not return en proclamation fhall be guilty of high trea- 
fon if they return after, | 

S. 6. 1f any per ſon ſhall ſend relief to a ſeminary he ſhall incur the 
penalty of a præmunire. 

3. 3 Car. 1. cap. 2. ſ. 1. Enacts, That if any perſon under the 
ebedience of the king [hall go or ſend any child, &c. beyond the ſeas 
to the intent to be trained up in any abbey, popiſh univerſity, or 
fehzol, or houſe of jrſuits, or in any private popiſh family, and ſhall 
be there by any pop1ſh perſon inſtructed in the popiſh religion to pro- 
Fefſs the ſame, or ſhall ſend any money or other thing under the name 
of alms, tewards the relief of any abbey or religious houſe, every per- 
fon ſo ſending, and every perſon ſent, being convidted, ſhall be diſabled 
te ſue in law, or equity, or to be committee of any ward, or executor 
er adminiſtrator, er capable of any legacy or deed of gift, or to fr. 
any office, and ſha!l firfeit all his goads and chattels, and ail his 
lands during life. 

f 253 ] S. 2. No perſon ſent as aforeſaid, that ſha 
hrs return conform to the church of Erglang “ 
ment ſhall incur the penalties, | EE 

S. 3. Offences againſt this flatu' May be inguir ed, heard and de- 
termined before the juſtices of T. R. or juſtices of affize, er goal de- 
livery, or of eyer and timminer, of ſuch counties where the offenders 
did laſt dwell, or wh-nce they departed out of this kingdom, or where 
they were taken. | ; 

S. 4. If any perſon ſo ſent ſhall after his return conform to the 
church of England, and receive the ſacrament, he Mall have bit 
lands reflored. : 

4. 3 12 W. 3.4. ſ. 3. Enacts, That if any papift ſhall 
teach ſchool, or take upon him the education er bearding of any youth, 


he ſhall ſuffer perpetual impriſonment, . 
q 6 ada of 100 1, to any who ſhall diſcover the ſending a 


child to a ſeminary. 


uu 6 months after 
nd receive the ſacra- 


(O) Diſability, 
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(O) Diſability. 


1. 3 Jac. 1s FENACTS, That no recuſant ſhall practice law, or 


3. . phyſic, or exe cije any pul lic office. 


F. 10. Di ables married women who ao not receive the ſacrament A ro 
. . 3 . . . u 
within a year before their huſbands death, to be executrix, or admi- * 


niſtratriæ to their huſbands, and to have any part of their huſbands made his 
goods, . wile, ano- 

ther popiſh 
recuſant, his executrix, and they would ſuffer her to prove the will in the Spiritual Court g 
and a prohibition being moved for upon the Statute of Eliz. it was granted; for ſhe is diſabled 
by the general clauſe, and not enabled by the proviſo. 6 Mode 239. Mich. 3 Ann. B. Ry 
Ride v. Ride. 


S. 11. And every popiſh recuſant convict ſhall land and be re- 
. puted ti all intents and pupsſes diſabled as a perſon excommunicated, 
until he ſhall conform, come to church, and receive the ſacrament, and 
take the oaths of allegiance appointed by another act of this ſiſſiaus; but 
he may ſue for twa thirds of the lands not ſelſed. 
S. 16, Children ſent beyond ſea are diſabled to inherit, unleſs they 
take the caths, 
S. 22, 23. Diſables recuſants from being executors or guardians, Though a 


Ec, but the next of kin to whom the land cannot deſcend, not being a — 
recuſant ſhall have the land as guardian. chivalry was 
diſabled 
from being guardian, yet if he had granted the ſeigniory to another not being a recuſant, the 
anne A have had the guardianſinp; tor now the cauſe is removed. Per Jones J. Jo. 19. 
Git. 20 Jac. C. B. in the Caſe of Standen v. the Univerſity of Oxford. — o if the 4:ng had 
feiſed the ſeigniory as part of his two parts of the recuſant's lands, the next of kin, notwithſtanding 
the words ot the act, ſhould not have the wardſhip, as he would in caſe it had remained in the 
hands of the recuſant, Ibid. 21. | 


2. 1 V. & AA. 26. ſ. 2, Diſables perſons refuſing the declaration | 5 


againſt tranſubſtantiation to preſent to any living, c. 

3. A papiſt in Ireland cannot mate a 2v1/l, but his land ſhall 
deſcend to all his ſons equally ; but if the heir conform within 
| year after his age of 21 he may enter. MSS. Tab, cites June 
22, 1717. Burk v. Morgan. 

4. By act of parliament in Ireland lands leaſed to a papiſt at leſs 
than 2 thirds improved value, and for any term above 31 years, 
are forfeited to the diſcoveror. MSS. Tab. cites March 8, 1719. 
Cuſack v. Buckley. March 10, 1724. Latin v. March. 
March 8, 1724. Eyre v. Burk.—Jan. 18, 1724. Blake v. Blake. 


(P) Actions and Indictments, How]; and within L 234 ] 
what Time. 

I, A* action qui tam was brought by the queen and another In an infor- 

upon the Statute of 23 Eliz, cap. 1. againſt Vachel for mation for 


not coming to church; and being found againſt the defendant, — 2 


it was moved in arreſt of judgment, becauſe the queen and the church, &c, 
| party 
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- 
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upon the 
Statute ot 
23 Eliz. 
cap. 1. it 
was retiolve 
ed, that it 
the party be 
convicted 
upon aun in- 
formation, 
there the in- 
former thall 
have the 
penalty ac- 
cording to 
the ſtatute; 
Þut if the 
party betore 
the intor- 
mation be 
convicted of 
it upon an 
ind: ment, 
at the {uit of 
the ing, 
there the 
King ſhall 
have all the 
penalty to 
himſelf by 
28 Eliz. 6. 
and the in- 
former and 
the poor 
ſhall have 
nothing. 
Nov. 117. 
Paſch. 3 
Jac. B. R. 


Grmeſtone 


. Stones. 


Recuſant. 


party jrined in the action, whereas by the firſt part of the Patute all 
the forfeitures autre given to the queen; and though the {ſtatute 
ſeems to make a diviſion, limiting oe part 79 the queen's uſo, 
anther to the poor, and the third ts him that will ſue for the fame, 
yet this cannot any how give ſuch action as here is brought; 
for by the firit words the whole ſeems to be given to the queen, 
and give no colour for the intormer's joining, any more than 
the other words, which gives the 3d part of the forfciture to 
the party ſuing, &c. and that this does not give action, but an 
action for the 3d part only; and that in other ſtatutes the for- 
feitures are expreſsly given to the king and the party that will 
ſue, &c. and that therefore the makers of the act did not in- 
tend that the queen and the party ſhould join. But to this it 
was anſwered, that this act muſt have a reaſonable intendment, 
and the intent of this forfeiture to be diſpoſed into 3 parts, one 
to the queen and another to the party's ufe cannot take effect 
if all be forfeited to the queen, as the words of the iſt part im- 
port; for it would be abſurd to ſue for a thing not belonging to 
him but to another; and that by the laſt part, ſuit is given to 
the party, which is likewiſe abſurd if the makers intended hin: 
nothing, and therefore though the firſt words ſeem to oppugn 
the laſt, yet the intention of the makers is to be conſtrued to 
be, that the queen and the party ſuing ſhall have the forfeiture 
in common in ſuch proportions as the ſtatute limits; and other— 
wife they would not have given an action of debt, &c, to him 
that will ſue, unleſs he might have part of the forfeiture. 
Whereupon judgment was given for the queen and the in— 
former, ſcil. that they recover, &c. Notwithſtanding the ſtatute 
ſays, that every party who does not pay within the 3 months, 
&c. ſhall be committed to priſon. And, 138. pl. 190. Mich. 
27 & 28 Eliz, The Queen and Cuff v. Vachel. 

2. The defendant was indicted upon the Statute of 23 Eliz, 
cap. 1. for withdrawing ſeveral perſons from the religion eſtabliſhed 
in England, and to promiſe obedience to the church of Rome; 
and for that he himſelf was withdrawn from the obedience of 
the queen. It was objected, that the proſecution was nt within 
a year and a day after the offence, whereas there is a proviſo in 
the act, that all offences againſt the act ſhall and may be in- 
quired of within the year; but it was held by Wray and Gawdy, 
that this proviſo concerns only ſuch offences which are cognizable 
before juſtices of peace, as ſpiritual offences, as the not coming to 
church, &c. but does not extend to reſtrain proceedings againſt 
treaſon, 1 Leon. 238. Mich. 32 & 33 Eliz. B. R. Guildford's 
Caſe. 

3. An information qui tam was brought for recuſancy in not 
receiving the ſacrament for 3 years; and it was objected in arreſt 
of judgment, that by the Statute of 31 Eliz. no informer can 
ſue but within one year after the offence ; but the Court held it 
to be well enough for the king, though it was not good as to the in- 
former. Cro. J. 366, Hill, 12 Jac, in the Exchequer, Syve- 
dale v. Lenthall. 4. Excep- 


0 K oc. 


Recuſant, 


4. Exceptions were taken to an indictment for hearing maſs, 
decauſe it was ſaid, that the offenders were preſent, and dyes not 
fay with whom, or t9 what purpoſe 5 nor is it faid, they were preſent 
on a religious account, or with any prieſt that read it ; nor is it ſaid, 
ea intentione ad * audiend. 2dly. It is faid, audiverunt maſſum, 
which is no Latin word but for a lump, and then it is nonſenſe 
miſſa is the true proper word for the ſame, and ſo are the dic- 
tionaries; and from hence it is plain the Anglice cannot help it; 
for whereſoever the Engliſh word has a proper ſignification, and 
a true Latin word to expreſs it by, and the Latin word has no 
colourable ſenſe of that, it is not good; and this is the common 
rule in conſtruction of Anglices, as to fay equus Anglice, a man, 
would be ſtark naught ; and if the Anglice be reckoned ſurplu- 
ſage and void, then it is naught certainly; for it is audivit maſ- 
ſum, a lump. But the Court would not quaſh it, but bid them 


demur to it; for that they would not quaſh an indictment for 


ſuch an offence, no more than they would for perjury z and bid 
them try it, or demur at their peril, which they would, &c. 
2 Show. 216, 217. pl. 220, Trin. 34 Car. 2. B. R. The King v. 
Evely & Ux. | 

5. The ſtatute of 1 Eliz. 1. S. 9. (which directs, That perſons 
impriſoned for any offence committed by preaching, teaching, 
or words only, ſhall be diſcharged, unleſs indicted within one 
half year after the offence commited) is not to be underſtood of 
6 months, at 28 days to the month, but of half a year according 
to the calender, Cawley 13. 2 

6. Lord Coke ſays generally, 4 Inſt. 331. That u perſon ſhall 
be impeached for any offence by preaching, teaching, or words, 
unleſs lawfully indicted qwithin the ſpace of half a year. But the ſta- 
tute does not warrant this; for where it limits the time to half 
a year, it ſpeaks of one impriſaned and not indicted within that 
time; and was made in favour of liberty, to prevent a long im- 
priſonment upon a groundlets accuſation, and that he ſhould not 
continue any longer upon the ſame impriſonment z but cannot 
extend to the caſe of one who was never impriſoned. But now 
by the ſtatute of 23 Eliz. the time as to all offences againſt this 


act is enlarged to a year and a day. Cawley 14. 


7. It was moved in arreſt of judgment, on a verdict upon the 
ſtatute of 23 Eliz. for not coming to church for 11 months, be- 
cauſe the ſtatute requires the proſecution thereon to be brought 
within a year and a day, but this action was brought 3 weeks after 
the year, and the verdict was for the whole. But Mr. Juſtice 
Powell ſaid, that this was putting the other fide in mind of curing 
this miſtake, they not having entered up their judgment; for he 
ſaid, if they entered up their judgment for no more than auas within 
the time limited by the act, viz, For no more months than were 


within the year, then it would not be error, 11 Mod. 45. pl. 4. 
Paſch, 4 Anne. B. R. Anon. 


(0) Pleadings. 


 Recuſant; 7 


(Q) Pleadings. 


t. NE was proſecuted in a qui tam, &c, upon the Statutes 
of 1 and 23 Eliz. for not coming to church, he being 
of the age of 16 years. The trial was in London, and the des 
fendant found guilty, It was moved in arreſt of judgment, that 
this iſſue is not triable, becauſe no place vas alledged where the 
effence was dene; but the Court held the trial good, becauſe this 
action was for a non: feaſance, ſcil. not coming to any church, 
the which cannot be done in any place; but had it been for a 
thing done, then a place muſt have been alledged. And. 138. 

pl. 199. Mich, 27 & 28 Eliz. The Queen and Cuff v. Vachel. 
2, In information for not repairing to church, &c. upon the 
Statute of 23 Eliz. cap. 1. The defendant pleaded, that he was 
indicted at the afſiſes, c. before A. and B. juſtices, &c, and it was 
L 256 J held a good bar, and that ſo it was adjudged in the Exchequer 
and in the King's-Bench accordingly. Noy 117. Paſch. 3 Jac, 

B. R. Grimeitone v. Stones. 

But the Re- 3. If, pending an information qui tam, the defendant is convited 
Pie, Gy indiftment at the king's ſuit, he may plcad this conviction puzs 
quere, for darrein continuance, Per Coke Ch. J. Roll. Rep. 95. Mich, 


tnat it would 12 Jac. in Dr. Foſter's Caſe, 


be very pre- 8 
judicial to informers, if, after they have attached and appropriated the ſuit to themſelves, the 


— can diveſt them of it by bringing an indictment. — but after a conviction at the ſuit of the king, 
either upon the Statutes of Eliz. or Jac. the informer ig barred of commencing any ſuit. 11 Rep. 
65. b. S. C.— And after a cont ict ion at the ſuit of the informer, the kirg's ſuit is barred ; and tho 
defendant may diſcharge himſelf by pleading auterfoits convict, Ibid, 


4. C. brought an action of reps againſt G. who pleads the 
Statute of 3 Fac. 5. of recuſancy, that if any papiſb recuſant be 
convicted, that he ſhall be taken in law as an ex:ommunicate perſon ; 
and averred, that the plaintiff was convicted at ſuch a place, &c. 
unde petit judic. of the bill; the plaintiff demurs, quia placitum 
illud minus ſuffic. certum & iſſuabile in lege exiſtit, &. And 
the Court [was of opinion] for the plaintiff, that the plea is 
nought. 1ſt, Becauſe there is nt ſhewn before what juſtices he 
was convicted; fo that if it had been denied, the Court might 
know to whom to write for a certificate of it. 2dly, He hath 
not averred his plea with an hoc paratus ęſt werificare by record. 
zar, The concluſion, as judgment of the bill, is alſo nought. 

ut of the third part there was ſome doubt, But at length 
by the Court a reſpondeas ouſter was awarded, And ſo it 
was alſo in Trin. 2 Car. B. R. Rot. 894. RaTcLirrs v. BEW 
cock, upon that ſtatute, the defendant concluded judgment 
/ actio, where it ſhould have been, if he ſhall be anſwered, and 
cited 24 E. 3. 26. 34 H. 6.8. 11 Rep. 52. Clench the clerk 
ſhewed a record Paſch. 2 Car. B. R. Rot. 331. Where the de- 
fendant after imparlance pleads outlawry in the plaintiff, and de- 
mands judgment of the bill ; and judgment was, that he ſhall 
anſwer further; and the Court agreed to that, Noy 89. Trin. 
2 Car. B. R. Dr, Cademan v. Grendon, 5. In 


. TORREETITY 


Recuſants 
$. In debt brought upon an obligation, the defendant pleads, 


that the plaintiff is a recuſamt, and convicted according to the 


Statute of 21 Jac, cap. 5. and demanded judgment of the aim, 
The plaintiff replies nul fiel record; and a day was given to 
bring in the record. Crawley J. demanded what courſe he 
would take to make the record come in; and ſaid, that the in- 
dictmeut was beſare the juſtices of peace; and the Court ſaid, that 
the defendant oug/t t9 have pleaded judgement if he ſhall be anſever- 
ed; for the diſability is only quoſque, &c. And the direction 
of the Court for the bringing in the record, was, that a cerlio- 
rari ſbull be directed out of that Court 79 the juſtices of peace where 
the indictment was taken; for precedents were alledged, that 
that Court ſent a certiorari to the juſtices of aſſiſe (a fortiori) 
to certify that in the Exchequer, and ſo come by times into that 
Court, &, Hetl. 18. Paſch. 3 Car. C. B. The Caſe of a Re- 
cuſant Convict. 

6. In ejectment for the rectory of B. the caſe was, that the 
Earl of 5. being a popith recutant convict, preſented the leſſor 
of the plaintiff, who was inſtituted and inducted : but the record 
of the conviction being burnt, the defendant offered to prove it by 
ihe eſireat made thereof in the Exchequer; and by an inqui/ction 
Gund and returned into that Court of recuſants lands; and it was 
held by Hale Ch. B. and the Court, that in fuch caſe a record 
may be proved by evidence, becauſe the conviction is not the 
direct matter in iſſue, but only an inducement to it; but then 
the evidence muſt be ſtrong and cogent z and accordingly the 
evidence was admitted; but then by the eſtreat of the convic- 
tion into the Exchequer, it appearcd to have been the ſame 
aſſiſes at which the party was preſented as a recufant, which is 
not allowed either by the ſtatute of 23 or 29 Eliz. For they [ 257 J 
direct a proclamation to be made at the fame aſſiſes when the 
indictment is taken, that the body of the ofFender {hall be ren. 
dered to the ſheriff of the county before the next ailifes; and 
upon this it was held, that the conviction was not ſufſiciently 
proved. Hard. 323. Paſch. 15 Car. 2. in Scacc, Knight v. 

Dauler. 

7. In aſſumpſit for 18/7, upon an inſimul computaſſet, the de- In aſſump- 
fendant pleaded, that the plaintiff, being a papiſb recuſant, was in- — — 
d:Fed for not coming to church for eleven months, and /ets forth 2 he 
the indiFment and convictiam at large, and concluded prout patet per de fendant 
recordum, and pleaded the conviftion to be ſecundum formam ſlatuti in — 
hujuſmodi caſu, &c. Unde petit judicium fi reſpondere debet, that the 
cum hoc, that the plaintiff, being a popith recuſant convict, had þ/aint'f was 
not conformed ; and upon a demurrer to this plea, it was ob- f 
jected that the ſtatute 3 Jac. cap. 5, diſables no perſons but not coming 
popiſh recuſants, convicted of popiſh recuſancy, and that ſuch to church; 
ſhall, upon conviction, be ipſo facto excommunicated; but that — 
in this indictment there are no words of popiſh recuſant, or convict of the king 
popiſh recuſancy, whereas other perſons may refuſe to come to _ pardon- 
church, and be thereof convicted, but not diſabled by this 2 

Vop, XVIII. X | ſtatute 3 
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defendant ſtatute; and to this the Court agreed. But this indictment being 


—_— in the uſual form, and the plea ſaying, that the plaintiff being 


jected that Papalis recuſans was indicted, and that the conviction was ſecun- 


_ = was dum formam ſtatuti, with an averment that he being a popiſn 
wg eee recuſant convict, has not conformed, is ſufficient to ſhew what 


ant did „ recuſancy it is, and adjudged the plea good, 3 Lev. 66. Trin. 
aver ie 24 Car, 2. Ricaut v. Tomlin, 

F< nl was 

a ro recuſant ; for the Statute 3 Jac. cap. 5. doth not make any recuſant convict to be excom- 
municate, but only popiſh reculants conv:t, North and Windham inclined that an averment of 
being a popiſh recuiant, will not ſerve, unleſs it be expreſled in the indictment itfelf that he is a 


popiſh recuſant. But Windham and Levins contra, that it may be ſupplied by averment ; for 


the indictments have been generally as here, without expreſſing that he is a pop: recuſant. A 
reſpondeas outer was awarded by the whole Court, for want of the averment. 3 Lev. 11. Paſch. 
33 Car. 2. C. B. Rot. 495. Counteſs ot Portland v. Cole. — Ibid, 12. at the end of the S. C. 
lays there was a like caſe in the fame term Rot. 703, 


8. If a man is indicted on the ſtatute of recuſancy, conformity is 
a good plea; but not Van a#:::: of debt is brought, Mod. 213, 
pl. 46. Paſch. 28 Car. 2. C. B. Anon. 

9. Though the ſtatute of recuſancy ſays, that an 2utlazury for 
recuſancy ſhall not be reverſed for want of form, yet in Serjeant 
TRINDER's wife's caſe, 1 W. & M. it was adjudged that it ſhould 
be, that the ſtatute might be made ſenſe: but an indict ment or 
information for recuſancy ſhall not be gua/hed for want of form. 
But yet, on traverſe of the fact and bail given, the outlawry ſhall 
be reverſed for form; but on the reverſal of an outlawry in an 
information for ſending children beyond fea to be bred papijts, the 
defendants muſt plead inſtanter. 5 Mod. 141. Mich. 7 W. 3. 
The King v. Hill. 


10. In cafe againſt the defendant, he pleaded a conwviftion jf 


recuſancy at the ſeſſions, in diſability of the perſon of the plaintitt, 
and concluded prout patet de recordo. Upon demurrer it was ob- 
jected, that this concluſion made the plea ill; for the conviction 
of recuſancy being at the ſeſſions, which is a record of another 
court, it ſhould be pleaded with a profert hic in curia ſub pede ſigilli; 
beſides, this record being made by the clerk of the peace, is 
traverſable, for he is no more than a miniſterial officer, and 
therefore it 15 not a record to conclude the judgment of this 
Court, and fo ought not to be pleaded here as a record. To 
which it was anſwered, that if the record of itfelf be made the 
diſability, then it ought to be pleaded (as objected on the other 
ſide) ſub pede ſigilli; but hi record did nat make the diſability, but 
3s only an evidence of it. It is true, the clerk of the peace, in cer- 
tifying this record, is but a miniſterial officer; but it is not a 
ſ 258 ] material objection, for the plaintiff to ſay, becauſe he hath an 
opportunity to traverſe it, and to try the fact; but here the plain- 

tiff, by demurring to this plea, hath owned the fact, which 
otherwiſe ought to have been proved by the record. But this 

was denied by the council for the plaintiff, who argued, That by 

the demurrer the fact was not cenfeſſed; for the plaintiff demur- 

red, becauſe the defendant had net pleaded the fact, and not to the fact 

pleaded. 


mu- 
e fact 
aded. 


Recuſant, 
pleaded. 8 Mod. 43, 44. Paſch, 7 Geo. 1722. Calvin v. Flet- 


cher, 
11. Another objection was, that the ſtatute 3 Jac. cap. 4. 


gives the ſeſſions power to make proclamation againſt recuſants to ren- 


der themſelves, c. which if they do not, and that the default is re- 
corded, that ſhall be taken for as ſufficient a conviftion as a trial by 
verdlict; now the defendant hath not pleaded that any ſuch de- 
fault was recorded at the ſeſſions; therefore this being in a cri- 
minal caſe, wherein the utmoſt certainty is required, this plea 
cannot be good without purſuing all the circumſtances required 
by the act. The anſwer was, that the fatute requires the convic= 
tion ſhould be certified into the Exchequer, with ſuch convenient cer- 
zainty that the Court may award proceſs thereon; and the defendant 
hath pleaded, that it was certified there, which could not have 
been done unleſs the default had been recorded at the ſeſſions. 
8 Mod. 44. Calvin v. Fletcher. 

12. Another objection was, that the defendant did 19 ſet forth 
?hat the plaintiff had not taken the oaths fince the king's acceſſiom to 
the crown; for if in fact he had taken them ſince that time, 
then the ſtatute doth not extend to him; therefore this matter 


ought to have been ſpecially ſet forth, like a precedent condition 


by him who is to have the beneſit of it, (viz.) that the plaintiff 
was a perſon on whom the act attaches. For by the ſtatute of 1 
Geo. it is enacted, That all perſons 2who fhall take and ſubſcribe the 
vaths in the manner appointed by that act, are indemniſied from any pe- 
nalties and incapacities, &'c, incurred by any former neglect. The 
anſwer was, that by the next clauſe in that ſtatute it appears 
that this doth not extend to any perſon, other than ſuch wwho entitle 
themfelves to any offices or places of truſt, for thoſe only are indem- 
nified from any incapacity incurred, and may bring any action 
if they have taken the oaths ſince the king's acceſſion to the 
crown. Sed adjornatur, 8 Mod. 44, 45. Calvin v. Fletcher. 


(R) Proceſs and Conviction. See P.) 
1. 3 Fac, 1. 4. TPNACTS, That juſtices aſſiſe, gaol- delivery, One 
3 4 ; g 
8. 5. and peace, have power to hear and determine all e on | 


offences againſt this act; as well for nat receiving the ſacrament ac- 


was indict 


carding to this att, as alſa for not coming to church according to the ed at the 
former laws ; and likewiſe to make proclamation that they ſball ren- 3 

. * 3*- fe . n 
der themſelves to the Serif or bailiff of the liberty where they are, — 


before the next aſſiſe, gao!l-delivery or ſeſſions reſpectivelj: and if dt viz. Ciuu. 
the next aſſiſe or ſeſſions, the offender jhall not make appearance, that Glouceſt. 


default, being recorded, fhail be taken for as ſufficient a conviction 


ſl. Memo- 
rand. quod 


in law of the offence, as if upon the ſame indiftment a trial by ver- ad genera- 


dict had been had, and found againſt him and recorded. 


lem ſeſſion. 
pacis tent. 


apud civitatem Glouceſt. in com. ejuſdem civitatis, 13 die Januarii, anno regni domini Car, 2. 
&c. 30, coram Johanne Wagſtaff, ar. &c, Juſticiariis ipſius domini regis ad pacem, &c. Nec 
non, &c. Per ſacramentum 5. F. &c. [of the jury] bonorum & legalium hominum ſnot ſaying 
com. pradict.] ad inquirend. &c. Præſentat. exiſtit, quod Jacobus Phorbes de crvit. Glouc. gen, 

X 2 


1 dic 
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1 die Januarii, 30 Car. 2. apud civit. Glouceſt. pred. fuit ætatis of 16 years and more, and did 
not come to church, &c. infra ſpatium ſex menſium integrorum extunc prox. ſcquen. &c. Et ſuper 
hoc facta hic in eadem Curia publica proclamatio pro domino rege ſ{-cundum formam ſtatuti, that 
* the {aid James Phorbes render himſelf to the ſheriffs of the {aid city before the next general 
quarter {eitions to be held for the ſaid city, which he lad not done, of which ke is convicted. 
Upon this conviction, Phorbes brought a writ of error, and though the conviction was very vis 
tious, yet it being no judgment, a writ of error lies not thereupon; for the Stat. 3 Jac. cap. 4. ei- 
rects that after proclamation made, and upon every default recorded, it ſhall be as ſuſſicient con- 
viction in law, as if a verdict had been found at a trial upon an incittment and recorded, fo that 
it is no judgment; but the ſtatute gives proceſs upon it for the forteiture, and the proper remedy 
is to quaſh it in the Exchequer. The faults in the record are; 1. That the / 15 held 13 Jan. 
go Car. 2. and the party t5 indict᷑ at the ſeſſions, {or not coming to church from 1 Fan. 30 Car 2. 
Jer 6 months, which is in all but 13 days after the ſeſſions held, and fo impoſhble, 2. The in- 
dictment is fer ſzeramertum bonorum & legalium hominum, Fut not com. pred ) both which were 
held faults to have quaſhed the indictment, but not without firſt conforming, as that ſtat. of 3 Jace 


requires; and ſo defendant was left to have his remedy in the Exchequer, Raym. 434. Paſch. 


33 Car. 2. B. R. Phorbes's Caſe.—Sce . pl. 11,—See (S.) pl. 3. 4. 


S. 9. Every conviction all, before the end of the term next fal- 
Ewing, be certified into the Exchequer, in ſuch convenient certainty 
that the Court may thereupon award proceſs for the ſerſure of all the 
#ffenders goods, and two parts of his lands and leaſes, in caſe the 
201. per month be not paid as aforeſaid. ] 
S. 35. The ſheriff, upon lawful writ, may juſtify to break an houſe 
for the taking of a recuſant excommunicate. | 
2. Every popiſh recuſant, being convicted, may be attached 
by a writ de excommunicats capiendo, being by the ſtatute 3 Jac. 5. 
excommunicated, being convicted. Per Coke Ch. J. and 
agreed to per omnes. 2 Bulſt. 155. Mich. 11 Jac. The King 
v. Griffith & Holland, & al. 
1 Roll R. 3. Upon an information againſt a recuſant for the penalty, it 
1 was objected that the party had not been convicted, and ſo not 
ad 8 liable to the forfeiture. But it was reſolved by the Court upon 
authority of demurrer, that a conviction en the ſame proſecution which 1s 
that caſe. Brought fer the forfeiture, is a ſufficient conviction within the words 
Roll. R. . 
234. Mich, and meaning of the act. And that ſo it had been held by all 
13 Jac. the judges of England, 11 Rep. 59. Mich. 12 Jac, Dr, Fof- 
ders Caſe. 


Law.——2 Bulſt. 85. S. C. 


Roll. R. 8g. 4. Whether the recuſant be convicted n verdict, confeſſion, 
8. C. and P. r demurrer, it is a conviction within the meaning of the act. 
Reſolved upon demurrer, 11 Rep. 60. Mich, 12 Jac, Foſter's 
Caſe. | | "Fr 
5. Upon an information for recuſancy for 11 months, it ap- 
peared at the trial at the bar that defendant was fich for great part 
of the time; but it being alledged that the party was a recuſant bath 
before and after, the Court ſaid that ſhould be no excule for it 
{hall be intended an obſtinate forbearance : whereupon defend- 
ant was found guilty for all the time. Cro. J. 529. Paſch. 16 
fac. B. R. Parker v. Curſon, & Ux. | 
a Roll. - 6. An informer made his demand as for recuſancy for 11 months, 
re + when of his own ſbeguing it appeared to be for 13 months, except one 
Sir Gea, day. And ſo it was objected in arreſt of judgment, that it 4 
pcarc 


ſhall be avoided or reverſed by any 
ether than by traverſe to the point of not coming to church, or not re- ꝗ that nod 
eerving the ſacrament; wihſtangs 
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Peared not for which of the months the forſeiture was demand- Curſon's 
ed; fed non allocatur; for though he has not demanded ſo much een 
as he might, yet it is well enough, and for the defendant's ad- 
vantage; and the recovery thall be intended for the 11 firſt 
months; and the adding of more is not material. Cro. J. 5 29. 
Paſch. 16 Jac. B. R. Parker v. Curſon, & Ux. 

7. In an actian qui tam, upon the ſtatute of 23 Eliz. the de- Hutt. 83. 
fendant demurred to the declaration, and after joinder in de- & C. by 


. : 4 the name of 
> n , . * * - - L. * . 
murrer the king died; yet it was refolved that none of the pro- Farringion 


_ ceedings were abated; for it is merely the ſuit of the party, and v. Arundel. 


therefore, by the ſtat. 1 E. 6. it is not diſcontinued, Cro. C. PO com 
N : 5 erence with 
10. Trin. 1 Car, C. B. Lionel Farrington's Caſe. all ws 


judges of Serjeant's Inn. 


(S) Error in Proſecution, &c. [ 269 ] 


f. FOUR perſons were indicted upon the ſtatute 23 Eliz. and 
the indictment was, quad ii nec enrum uterque venerunt to 
any pariſh church, It was objected that the indictment was not 
good; for that uterque refers to one of them, and not where 
they are many, as here, and ſo is an inſenſible word, and con- 
ſequently nothing laid to their charge; whereupon the Juſtices 
doubting thereof, demanded the opinion of the grammarians, 
who ſaid the word aptly ſigniſies one of them, and is fo uſed by 
all writers; Wray ſaid, it ſhall not be taken for quilibet in an in- 
dictment; but Fenner faid it is ſurpluſage, and thall not hurt. 
Le. 241. pl. 326. Mich. 32 and 33 Eliz. B. R. Sheldon's Caſe. 

2. An indictment of recuſancy was, contra formam ſlatuti, and 1 5 cited * 
held to be ill; for it ought to have been contra formam /fatutorum by the 
of 1 Eliz. & 33 Eliz. Cro, E. 750. in Caſe of Dingley v. Moor, ot Talbot 
cites it as SHELTON's Caſe, and Popham ſaid the reaſon was, be- dad. Sele, 
cauſe the ſtatute of 23 Eliz. depends upon the 1 Eliz. For it is and that the 
that every one that refuſes to go to church, againſt the form of judgment 


the ſtatute of 1 Eliz. ſhall forfeit ſo much, &c. "= — 
, SEO 
„e penalty was demand-d; but that if it had been for the ofence only, it had been good. -—-S. C. 
cited, and S. P. adjudged upon an information, Cro. J. 142. pl. 19. Trin. 4 Jac, Rot. 959. 
Broughton v. Moore. — The ſame objection being taken upon an information for the penalty, non 


ellocatur; for though the 1 Eliz. directs all perſons to come to church, yet the 23 Liz. alone gives 


die penalty, 3 Lev. 61. Trin. 33 Car. 2. C. B. Parker v. Webb. 


3. 3 Jac. 1 cap. 4. S. 16. No indictment for not repairing to 5 an ite 
church, but abſenting himſelf for one month, or not receiving the ſacra- dg. 


; for recu- 
ment, nor any proclamation of — or other proceeding thereupon, ſancy by an 
e 


efaull in form, or other defett, informer, it 


was object- 


S. 17. Provided, that if any perſon fo indicted ſhall ſubmit and con- ing duch 


proſecu- 


form 7 and repair to the pariſh church, and if there be none ſuch, tan, as 

then to the church next adjoining to his dwelling, Ce. and receive the part might 

ſacrament according ta the laws of England, ſuch perſon ſhall be de 
pt. er ES of Bo 


charged 


3 admitted Win d 
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fait of the admitted to avoid and reverſe the faid inditment, and all proceedings 


king, an 
fo be twice thereupon. 


puniſhed for the fame offence, But is was adiudged upon demurrer, that in ſuch caſe the de- 
tendant m7 74 diſcharge himſelf by pleading auterfoits contict; for though the ſtatute 3 Jac. 4. pro- 
vides that no proceedings ſhall be avoided for default of form. or other defect whatſoever, yet the 
reculant mey well plead any collateral matter, as pardon, ſubmiſſon, auterfoits convitt, or other 
Par defors ; for the act extends only to defects in the indictment or other proceedings. 11 Rep. 
65. Mich. 12 Jec. Dr. Foſter's Cale. —He may anſwer as to matter, though no? as to form, Pet 
Croke J. Roll R. 95. S. C.—See Q) pl. 9. 


Jo. — 5 4. Error was brought of an indictment of recuſancy, and the 
+ Lora & exceptions were, 1ſt, That the indictment is apud caftrum Wintsn, 


John, S. C. 1 ſaying in what county or pariſh Minton is. 2dly, It is coram 
The writ John Finch, &c. fuſticiaricrum de gaila deliberand. not ſaying juſti- 
dre  Ciariorum ad afſiſas & ad gailam deliberandam. 3dly, That de- 


will lie for YT : 
the ing; fendant is indicted by the name of dominum St. Fohn, without any 


for he's ether addition, gthly, That the indictment is, quod non acceſſit 


rejudiced : . 
3 dude, ad A. ecclefram predif, when ng church was mentioned before, But 
” x of 5” * 


men, and the Court held, that none of the exceptions were material; and 


3 2 it was doubted whether any exception could be good, the ſta- 
| 4 2 . * . 
ah 1 tute of 3 Jac, 4. being expreſs, that a conviction ſhall not be diſ- 


Ectendant charged for default of form or other matter, till the party has 
* conformed, But becauſe in the judgment (idee capiatur } bas 
judgment emitted, which is apparently to the king's prejudice; therefore 
was /oriſ- the judgment was * reverſed, Cro. C. 504. Trin. 14 Car. B. R. 
oled The Marquis of Wincheſter's Caſe. | 


of forisfa- 
ceret, it was held not good, 


261 (T) Diſability to purchaſe, &c. 


1. A PROHIBITION was prayed, becauſe in a bill in the 
Court of Requeſts, to carry an agreement into execution, 
it appeared that the plaintiff was a recuſant convict, and ſo a 
perſon excommunicate. But per Cur. The defendant has an- 
ſwered him there, admitting him a perſon able, and it is now | 
4 #c0 late ty have that plea, And a prohibition was denied. Noy 
1 88. Anon. 
tie- 2. 11 E 12 W. 3. cap. 4. ſ. 4. Enacts, That if any perſon 
markebl*, educated in the pop iſp religion, er preſeſſing the ſame, ſhall not with- 
— oe, in b months after he or ſhe attain the age of 18 years, take the oaths 
tends only to Of allegiance and ſupremacy, and alſo ſubſcribe the deciuration et 
the ca'® down and expreſſed in an af made in the zoth of Charles Au, to be 
— in. &y him or her made, repeated and ſulſcribed in the Courts of Chan- | 
2 
&r 1B atthe cery or B. R. or Quarter-ſeſſions of the county where ſuch perſon ſha | 
„e, reſide, every ſuch perſon ſhall, in reſpef of him or herſelf ouly, and 
«rape not to er in reſpect of any of his or her heirs or poſterity, be diſabled 
but where and made "incapable to inherit er tate by drſcent, deviſe, or limita- 
the pepiſt tien, in Poſſſeſſian, reverſion, er remainder, any lands, tenements er 
ING ve bereditaments within England, Wales, er Berwick upon Tweed 3 
lands come and that during the life of ſuch perſon, or until he or fre do take the 
to him, or faid caths, and mate, repeat, and ſulſcribe the ſaid declaration in 
manner 
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manner as aforeſaid, the * next of his or her kindred, which jhall be n 
b 


a proteflant, fhall have and enjoy the ſaid lands, Sc. without being utterly dif- 
accountable for the profits by him or ber recetved u ſuch enjoyment abled to 
theres, as afmeſaid ; but in caſe of any witful wajle committed an take, 
the ſaid lands, &c. by the perſons fo having er enjoying the fame, er „id. Wms“ 
ary other by his or her licence or authority, the party diſabled, his Rep. 354- 
or her executors and adminirators, ſball and may recover treble da- 4, = bh 
mages for the ſame, againſt the perſon committing ſuch waſte, his er Fietcher.— 
her executors or adminiſtrators, by ation of debt in any of his majeſly's It has been 
courts of record at Weſtminſter ; and that frem and after the 10th 2 
day of April 1700, every papiſt, or perſon making profeſjton of the yig * d. 
pop ſo religion, ſhall be diſabled, and is hereby made incapable to viſe to a pre- 


: * . * 4 . : 
: ; ; : teſtant; in 
Purchaſe either in his or her own name, or in the name of any other , 


perſin or perſons, to his or her uſe, er in Þ truſt for him ar her, any itwasagred, 


manzrs, lands, projits out of lands, tenements, rents, terms, or here= that where 
dicaments within England, alis, cor Berwick upon Tweed; and 32 
:vat all and ſingular eftates, terms, and any «ther intereſts or pro- of an eſtate 
fits whatſoever out of lands, from and after the ſaid 10th day of of inherit- 
April, ta be made, ſuffered, or done, to or for the uſe or behosf of — 
any ſuch perſon or perſons, or upon any truſt or confidence mediately and veſts m 
or immediately, to or for the benefit or relief of any ſuch perſon or per- Hi heir, 


a 5 a . hot 
ons, fhall be utterly void and of none ect, to all intents, conſtruce Jo * 
tions and purpoſes whatſoever. the ben-fit of 
hrs heirs; 


and that the next froteſtunt kin has only a rig to the perception of the profits during the nonconfore 
mity of the heir. 3 New Abr. 799. Paſch. 1738. C. B. Mallom v. Bringloe. 

A deriſe to a papiſt is a furchiſs within this att, but that is where ſuch papiſt is a ranger to the 
inheritance, but not where a particular eſtate or intereſt comes to the hery at {aro by a deviſe; for 
that is but a Moden of that eſtate which would otherwiſe deſcend to him, ſo as he 1s under 
18, and conforms within 6 months after. 9 Mod. 170. in the Houſe of Lords, Roper v. Rad- 
clifle, —S. C. cited by Ld. C. Parker. 2 Wms's. Rep. 9. in Cafe of Hill v Filkins. 

A papiſt ahore 18 and an half years * is not capable of taking lands by a deviſe, and the 
word /prurchaſe ) in the latter clauſe, is uſed in contradiſtinion to the word (deſcent ), not ithſtand- 
ing it was urged that the expreſſion of /purchaſed by a paprſt , eſpecially when the words follow- 
ing, viz. in his own name, of tn the name of any other in truſt for him) mult be intended where ſuch 
papiſt is active, and docs ſomething for himſelf ; whereas in caſe of a deviſe, or ſet- [ 262 
tlement upon him, the perſon taking is merely paſſive, and may know nothing of ] 
the matter before it is done, And it is now ſettled by the houſe of peers, that either a dev:/c 
or ſettlement to a perſon profeſiing the popiſh religion, of above 18 and 1 half years of age, is 
void, and the perſon not capable of taking; the act intending utterly to difable the papiſt of 
that age to make any new acquiſitians, or what was not his ancient inheritance. 2 Wms's. Rep, 
4. 5- cites the Caſe of Roper v. Ratchil. 

But if ſuch papiſt was abore 18 and 1 half before the making the ſtatute, ſo as it was impoſſible 
to comply with the ſtatute, then ſuch perſons are not within the clauſe, nor ſhall ſuffer by it. 
2 Wms's Rep. 361. 364. Trin. 1726. Carrick v. Errington.— 2 Wms's. Rep. 364. ſays that this 
decree was afterwards athrmed on appeal to the houſe of lords. 

A deu ſe of the perſonal eſtate to a papiſt under 18, who afterwards turns proteſtant, was ad- 
mitted to be good. 2 Wms's. Rep. 7. Paſch. 1722. in Caſe of Hill v Filkins, 

A. deviſed lands to truſtees and their heirs, to the uſe of the eldeſt fon of B. for 2 years next after 
her (A.'s) death, and if within thoſe two years the ſard eldeſt” ſon ſhould become a proteftant, then to 
the uſe of ſuch eldeſt ſon in tail nale; and for want of ſuch conformity, then to the uſe of the ad 
and every other {on of the faid B. being a proteſtant, and to the heirs males of their bodies being 
proteſtants, and for want of ſuch conformity in any of the ſons, or if they ſhould die without iſſue 
male, then tothe uſe of the eldeſt daughter of B. being a proteſtant, and to the heirs of her body, being 

proteſtants; remainder to the 2d, &c. daughter of B. being a proteſtant in tail, remainder to the 
eldelt ſon of C. (who actually was a proteſtant.) A. had ſeveral ſons and daughters, the ſons 
were and continued papiſts, but the /e daughter at above 18 and 1 half years old conformed. Ld, C. 
Macclesfield held, that the conformity was a condition precedent to the taking the eſtate, and that 
dhe act of 11 & 12 W. g. 4. docs not affect this cafe ; for this devile is not to a papiſt, but _— 
X 4 | Ve 
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five of a papiſt. and that if ſhe be a fincere convert, ſhe is intitled to take; but in regard there 
might be ſome doubt of the jrncerity of her convterfion, he directed it to land over, 2 Wms's, Rep, 
132. Paiſch. 1723 Ca taret v. 3 ret. 

Ard it appears by what was ſad Jin the above caſe | by the Court, though not taken notice of ra 
the ſtate of the cate, that the will chay pe the lands with annuitt's to jereral of the brothers aud ſiſters: 
and it being ſaid that thy were 57% „Lord Chancellor directed the Maſter to inquire what age 
they were of at Als death, and when 9 annuitics were to veft; and ſaid that if they wert above 
18 and 1 half, the Adi to them is void, but / young as g or 4 Years _ and ſo incapaile of 
Frefeſirg the popiſi relt;ion, they ſrcil retain the annurttes till 18 and 1 hal}, from which time the 
annuities are to go to the .Þrot teſtant kindred, till the death or.conformity 'of the annuitants. But 
his opinion was, that / they were 13 or 14 Jr 4 at the veſting of theſe annurtes, then they 
might be looked upon as capab is of profe! ling the popiſh rel: JON, 31 nd if in fact they did p roles 
it, they were incapable, aud the deviſe to them void. 2 Mms's. Rep. 134, 133. 10 Mod. 
512. 5. C. 

+ The ſtatute extends to truſts as ue os legal eſtates; and therefore where a remainder was li- 
mited to truſtees to preſerve cont gent T renal inder. and to let the firſt remai nder-Nnian, who was 
2 papiſt, take the remainders and proſits during his li e; this laſt is a void truſt, though the truſt 
to preſerve the contingent remainders to the i rit &c. fon of the papiſt, is good. Per Lord Ch. 
Kung. 2 Wms's. Rep. 361. Trin. 1726. Carrick v. Errington. 

t By the expreſs words of this act, a term or tro 9. dart, nay, for ought I can ſee, a term 
for one year, or for any certain time, is prevented irom being made to papiſts. Per Pratt Ch. 

9 Mod. 192. in Caſe of Roper. e tle, Perhaps for half a year. Ibid. 193. And 
the truſt of a term is as much within the act as the legal intereſt of a term. Per Pratt Ch. J. 
Idid. 192. 

Lord Dover, being poſſeſſed of a long term ſor years, made his will, and his lady, who was a 
papiſt, executrix thereof, And it was reſolv ed by 7 y Lord Chanc dive; that notwithſtanding the 
diſabling act of 11 & 12 W. 3 the term veſted abſolutely in her, and this was not a purchaſe 
within that act. And he ſaid that a papiſt may beit, nant in dower, or by courteſy, becaule in all 
theſe caſes it is by operation lau, and not by any at of the party, that the eltate comes to him, 
3 New Abr. 799. The Cale vi Lord Dover's w2lt. 


S O. Cited 3. Lands deviſed 10 a Pap: iſt is a purchaſe within the 11 &.12 
3 . 3. Andif lands are deviſed to pay debts and legacies, and a 
S C. Cited papiſt is made yeſduary legatee, or his heir at law, the lands ſo 
o- _ C. deviſed ſhall as to them be deemed as lands, becauſe ſuch by pay- 
2 W's, ment of the debts, &c. may ſtop the fale, and require a convey= 
Rep. 362, ance, though as to creditors and other legatees, ſuch lands (hall 
+ Haters un be deemed as money. 9 Mod. 167. Roper v. Radlcliffe, in the 
Erringion, Houſe of Lords; and fo reverſed a decree of Ld, Ch. Harcourt. 
aud io ruled by his lord ſhip; and agreed, and given up by the counſel on ail ſides. 


4. A papiſt being tenant in tail ſuffered a common recovery, and 
declared the /t 75 71 niſelf and his heirs, This was held not to be 
2 porcine wy n the ſtatute of 11 & 12 V. 3.4. 9 Mod, 172. 

Hill. 5 Geo. Ld. Derwentwater's Caſe. 
| > v pa '$: If a papiſt is ic of a diſcaſchle Aale, and levies a fine auitb 
coris, ang Tielamatian, and 5 years pals without any claim, the eſtate is 
L 263 now become indefeaſible z this is an alteration of the eſtate, but 
rt, ted nobody will fay it is a purchaſe, ꝙ Mod. 175. in Lord Derwent- 


175 Fea ke. nant vw Ade! of Caſe, 
by the cur- 


t-fy. joined in a fine with Vit wife, And it was dec reed that he could take no larger eftate under the 
fe than h. had before, tough as Large a one he might. Caſcs in Chanc. in Lord King's time, 30. 
Tin. 11 Geo. 1. Withrington v. Banks aud Cotelworth, 


6. A papiſt /ettles land on his ſon with a praver of revocation, 
and aſter he executes that power, ſo that the eſtate is reveſted 
in the father; this is an alteration of ate, but was never yet 
called 2 prrchaſe, Arg. 9 Mod. 175. in Lord Derwentwater's 
C 41. 7. Pap ſts 
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5. Papiſts cannot take by leaſe or grant, and conſequently 
they cannot take a mortgage. And it is within the expreſs words 
of the act; for it is an intereſt in land, and on nonpayment the 
eſtate is abſolute in law, and his intereſt is good in equity to in- 
title him to receive and enjoy the profits 2 or ſatiſ- 
faction; and on a forecloſure he has the abſolute eſtate both in 
law and equity, Per Pratt Ch. J. 9 Mod. 196. in the cafe of 
Roper v. Radcliffe. 


263 


S. P. Arg. 
Mod. 2 
in Lord 
Derwent 
water's 
Caſe. A 
mortgage 
was made 
to a fapiſt ; 
cen ne 


to a proteſt- 


ant for a full conſideration, An ejectment was brought againſt the aſſignee by a ſubſequent mort- 
gagee, who recovered by teaſon of the diſability of the twiſt mortgagee. All this appeared upon 
« bill brought in Chancery; and my Lord Chancellor was of opinion, that a mortgage to a 
mow is void. But in this caſe the aſligument to the proteſtant, and the trial in ejectment, were 
20th before the 3 Geo. 1. which, were it otherwiſe, would it ſcems have made an alterations 


g New Abr. 799. Mich. 1729. Pelham v. Fletcher, 


8. A remainder was limited by A. to B. a papiſt for life, re- 
mainder ts truſtees to preſerve, Sc. remainder 2 the 1ft, Sc. fon © 
B. in tail male, remainder 7 C. a preteſtant, in like manner; re- 
mainder to his own right heirs, The right heirs were two ſiſters, 
proteſtants. Lord C. King held, that the rents and profits of 
the premiſes, from the death of A, the grantor, ſhould go to the 
fiſters during the life of B. for if it ſhould go to C. it could not 
afterwards go back to any ſons of B. who might be proteltants 
and that this being an hardſhip and wrong te a third perſon, and 
though in favour of C. the next in remainder, in order to let 
him in to take the profits immediately, it was inſiſted that the 
ſettlement being by leaſe and releaſe, the whole eſtate paſſed out 
of the grantor, and could not return to him again, but muſt go 
to the next in remainder; and that this being a truſt, which is a 
creature of equity, the Court ought to let C. into poſſeſſion, 
and that in cafe B. ſhould leave proteſtant ſons, the Court might 
then order the truſt for them; yet his lordſhip ſaid he would 
not take ſuch extraordinary power on himſelf, and the intent of 
the ſtatute was more plainly complied with by conſtruing the truſts 
void as to the papiſts only, without letting the next proteſtant re- 
zaainder-man into poſſeſſion before his time, and ſo prejudice the 
ſons of B. 2 Wms's. Rep. 361. Trin. 1726. Carrick v.Errington, 

9. A bill was brought, praying that defendant might diſcover 
whether J. S. { under whe will the defendant claimed, ⁊uas a papiſt, 
or not. The defendant pleaded the fatute of 11 & 12 V. 3. 
And the Lord Chancellor was of opinion, that he was not 
obliged to diſcover ; that there is no rule better eſtabliſhed, than 


MS. Rep. 
cites 15 

May 1728, 
Errington 


v. Carrick. 


Theugh it 18 
objetted, 
that this is 
not the caſe 
of a 7 
ure, becauſe 
the eſtate 


that a man ſhall not be obliged to anſwer to what may ſubject him was never 


to the penalty of an act of parliament. And there can be no 
doubt but this is a penal law, inflicting diſabilities or incapacities. 
If a bill is brought againſt the perſon for a diſcovery whether he 
is a papiſt or not, he is not bound to diſcover; and where is the 
difference between him and the perſon claiming under him? Be- 
ſides, what ſways with me very much, is the great inconvenience 
that would follow ſhould this plea be diſallowed; we ſhould have 
nothing in this Court but bills of diſcovery whether ſuch = 

u 


re/t-d, and 
— 
can never 
be deveſted. 
yet it falls 
under the 
ſame rea- 
ſon; and 
an incapa- 
city or di- 
ability @ 
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hold at i ſuch perſons were papiſts, or not. And nobody knows what 


8 „ contuſion would follow; therefore the plea mutt be allowed. 
parlament, = +a 8 ; 

1s certainly 3 New Abr. 799. Trin. 12 Geo. 2. Smith v. Read. 

much a 

p-ualty as the forſ-1ture of an eſtate by a perſon who had a right to enjoy it before the forfeiture, 
Pet Lord Chancellor. Ibid. . 


(U) How a Papiſt is affected by 11 & 12 
. 


Perſens 18 1. PAP IST under the age of 18, at the time of making the 
* ſtatute 11 C 12 ,. 3. 4. may take either by deſcent or 
tn t „ purchaſe, and he aterd purchaſe in this flatute is only a medifecaticn 
Fang 1& of the gſtute, and thall not be taken in the full extent of the word; 
i for thoſe purchaſes are intended any by the flatite, by which papiſts 
are within l N . N 3 

the intent ie ana Ext ud therr landed intereſ?, and not where by deeds of 
and —_ tettlement the ancient family eſtate is new modelled, without 
. d making any new acquiſition, So that even at this day a pur- 
letter of the Chaſe by limitation in a ſettlement, or by a deve to a papiſt un- 
act; how- der the age of 18 years, is good; fo as ſuch papiſt, within 6 


— Hg months after he comes to that age, conform and take the oaths, 
ing keirs at &c. otherwite he lotes the pernancy of the profits during his 
law, are life only. Per 4 commiſſioners delegates againſt 1. 9 Mod. 
8 180. Hill. 5 Geo. Ld. Derwentwater's Cafe, | 
cauon to Chancery, to ſet aſide a conveyance got by fraud. 9 Mod. 35.1 Trin. 9 Geo. Car- 
rick v. Errington. 


An _ 2. The heir of lax, though a papiſt, is capable to take the in- 
eb heritence; for it is in him, though the next proteſtant of kin hath 
by the next the pernancy of the profits till the other becomes a proteſtant, and 


of kin, was the hi limited to ſupport contingent remainders, cannot be ſaid 


eſtored t £ 2 = . 
"LOVE 0 to be a truſt for a papitt, nor ſhall the remainder- man take im- 


law on his mediately. Arg. ſaid to be ſettled in Cafe of Roper v. Radcliff, 
becoming g Mod. 34. Trin. 9 Geo. in Caſe of Carrick v. Errington. 


toteſtant 

— taking the oaths. 9 Mod. 34. Trin. 9 Geo. Sir Lawrence Anderton's Cafe, — Lands were 
Goviſed to a papiſt under 18, who before 18 conformed. The next proteitant heir ſued for the 
tand, but held that the deviſe is good, and though he had not conformed, yet the inheritance 25 
the papiſt, and ſhall deſcend to hrs ketrs, and he ſhall maintain an aftion of waſte, by virtue of 
the Rat. 12 © 12 M. 3. rap. 4. par. 5, 6. againit the next proteſtant heir, who is intitled to take 
tne profits curing the difeability, g Mod. 136 Urin. 11 Geo, Hill v. Fitkins, — 2 Wms's. Rep. 
6. Palich. 1722. S. C. — Parker C. held, that being a papiſt at the death of the teſtator, the 
eſtate would never veſt; but King C. held, that conforming at 18 made the deviſee capable. 
10 Mod. 536. Hill v. Filkins. 

* Though the fir/? :m1tattom of an eſtate 15 to a papiſt, who is diſabled by the 21 & 12 VV. g. 4. 
yet it is not {uch a void limitation, as that the remainder ſhall immediately weft, as if the firſt was 
dead without iſſucr. Per Cur, g Mod. 33. Trin. g Geo. in the Caſe of Carrick v. Errington, 
cited ikere 2s ſettled in the Cale of the Duchefs of Hamilton. I. d. C. King held, that the re- 
meinde ſhouid toke efictt pretently in the fame manner as rf a remainder were limited to a monk 
for life, or to one that refules to take, ur it ſuch 1emainder-man had been dead, and no ſuch limits 
ation had been. 2 Wrns's, Rep. 302. Irin. 1726. Carrick v. Errington. 25 


2 3. A papiſt muſt be accountable for the profits ſince the time of 
a ate © the original purchaſe; cited to bave been lo reſolred in Dom. 
Prac. 
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diſcovered, all is well; or if it be diſcovered, the conveyance it 


Recuſant, *- mn 


Proc. in Cafe of Blake v. Blake. ꝙ Mod, 146. Trin. 11 Geo. in on — ex· 
3 — 

Caſe of Winter v. Eirmingham. u 

ſtauces. 9 Mod. 147. in Caſe of Winter v. Birmingham, 


4 If papiſts take conveyance to their con truſtees, and it he un- The act of 
a 11 & 12 W. 


A . a f 3 is a bare 
is true is void by the act, but then it reveſlts again in the firſt 265 
cauner or truflees. Per Pratt Ch. J. 9 Mod. 194. in Cafe of difbility, 
Roper v. Radcliffe. Loid. 19, 

: It cre» 
ates only a diſability, but makes no forfeitures; it prevents a veſting, but diveſts nothing that 
16 velted, Ibid. 200. 


For more of Recuſant in General, ſee Wiflenters, Preroga⸗ 
tive (P. a) &c. Univerſities, and other proper Titles. 


office. Per 
Knivet ]. 

Br. General 
Iiftue. pl. 36. 


(A) Statutes, — 
| Rediſſeiſin, 
1. 20 H. 3. NAC TS, That if any be diſſeiſed of their + free- pl 5. Cites 


+ : . 13 N by 
cap. 3. hold, and! before the juſtices Fre lade reco- This word 


vered ſeiſin 4571 aſſije of novel diſſeſin, (treeheld) 

extends ts 
land, rent, common, or the like, whereof if a man be dillcifed, he may have an aſſiſſe of novel 
diifeifin, 2 Inſt. 82, 83, — Co. Litt. 154- obſerves, that Littleton in ſew words hath made a 
good expoft ion of the word liberum tenementum) in this ſtatute, where in ſ. 233. he cxpounds 
it to extend to a rTent-/eck or rentcar, for though they are againſt common right, yet a man 
has a freehold in them. | : 

: Jultices in Eyre are nam-d only for example, and becaule aſſiſes were taken moſt commonly 
before them; à d though the afſiſe be taken in B. R. or Court of C. B. or before juſtices of aſſiſe, 
yet it is within this ſtatute, for though the words be ſpecial, vet the reaſon of the law is general; 
et quando les elt ſpectalis, ratio autem generalis, generaliter lex eſt intelligenda. 2 Inſt, 83.— 
S. P. Co. Litt. 154. a. That the ſtatute is to be intended, bctore any other juſtices that have au- 
thority to take afſites; which, he lays, is worthy of obſervation, being a penal law. F. N. B. 
+88. D) S. P. | | 

This branch extends not to an aſſiſe of mort d'anceſtor, or darreign preſentment, or juris utrum ; 
but if a man recovers in a writ of rediſſeiſin upon that recovery, he ſhall nave a rediſſeiſin and the 
like as often as he is rediſſeiſed. 2 Inſt. 83, cap. 3.—Upon a plaiut in the nature of a freſkforce, 
according to the cuſtom of a city or borongh, and a recovery thereupon had, a rediſſeiſin does 
not lic; for no rediſſeiſin lies but where the firſt plea began by writ. 2 Intl. 8g. cap. g.—S. P. 
And alſo in ancient aemeſne there are no coroners. Co. Litt. 154. a.—Here aſſiſa is taken ſor 
the verdict of the afliſe, as Littleton expounds the ſame, vel per recognitonem, &c. or by con- 
feſlion. Then the queſtion is, what if the recovery were upou demurrer, or by pleading of a re- 
covery and tailer ot it, or by any other matter? And ſeeing Littleton ſpeaks generally, it muſt 
be underſtood of all manner of recoveries in an aſliſe of novel diſſtiſm; and fo it is confirmed by 
the ſtatute of W. 2. cap. 26. Co, Litt. 154. a,—And therefore if a man ſue a writ of right cloſe 
zn ancient demeſne, and makes proteſtation to ſue in the nature of aſſiſe of novel diſſeiſin, and re- 
covers in that writ, and after he is rediſſeiſed, he ſhall not have a writ of redifieitin ; becauſe the 
firſt recovery was not by writ of afhſe of novel diiſerin, Co. Liu. 134 8. P. F. N. B. 189. 
(G) for that writ lies not upon an afliſc at the common law. 


*Rediſſciſin and Yoſt Difſeifin, {awe 
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* And ſoit Or by confeſſion of them which did the diſſeiſin, * and the diſſeiſce 
17 3 hath had ſeiſin delivered by the ſheriff, 

ailkfe enters and executes the recovery by entry. 2 Inſt. 83. 
ſeiſin had by the ſheritf, yet Littleton, ſ. 233. mentions only execution had) generally; ſo as 
whether it be by the ſheriff or the party, ſo as an execution or poſſeſſion be had, it ſuffices» 
Ce. Litt. 154. a. 


® So as it If the * fame diſſeiſors, after the circuit of the juſtices, or in the 


_ —_— mean time, have d:ſſetjed the ſame plaintiff of the ſame + freehuld, 


ſeiſors; but here :idem is taken for nor al';, and therefore if the recovery in the aſſiſe were againff 
2 diſſeiſors, and ene of them rea://eifes him again, he ſhall have a rediſſeiſin againſt him; tor he 
is not alius. Hut if the recovery had been agarn/t one, and ke and another redſſeiſe the plaintiti, he 
[ 266 7 ſhall not have a rediſſeiſin; for here 's altus ; and he cannot have a rediſſeiſin againſt 
the former diſſeiſor alone, becauſe he is jointenant with another. Co. Litt. 154. 2. b. 

If 2 copartcezers be diſeiſed, and recover in an aſſiſe, if after they make partition, and after icy 
are ſcrerally diſeſed, they ſmall have ſereral rediſeiins; and /out is of jorntenants, for they are idem 
von gnerextes & non alt. Co, Litt. 154. b.—Alto a rediſſeiſin does lie 2gainſt the diſſerſor who re- 
diff: iſes, and againſt ancther to whom he made feofſment after the 2d dien; for otherwiſe the re- 
diſſeiſor might prevent the plaintiff of his rediſteiſin. But in an "ſe again A. and B. in which 
A. is found &/e:jor ang B. tenant, and the plaintiff recovers, and after he, who was found tenant, 
4 Fife the plaiiu, he {hall not have a rediſſeiſin, becauſe he did diſſeiſe him but once. Co. 
Litt. 154. b. 6 

+ It the meſne y-couers a rent when it is a rent ſertice, and after the rent becomes à rent. ſcei by 
ſurpluſage, and the fame perſon doth rediſſeiſe him of the rent, he ſhall have a rediſſeiſm; for the 
f<b/Fance of the rent remains, though the quality be altered. Co. Litt, 154. b. 

If tenant in ſpecial tat recoters in aſſiſe, and after becomes tenant in tail, after poſſibility of iſſue 
extinct, and then 15 rediſſerſed, he ſhall have a rediſſeiſin; for aibeit the ſtate of inheritance bo 
altered, yet the ſame jrcehold remains, Co. Litt. 154. b. 


* The res And theres be convicted, they ſhall be forthwith taken and“ com- 
_ ment Mitted, and + kept in the king*s priſon until the king hath diſcharged 
3s, that in- them by fine, or by ſome other mean; 
tereſt rei- 
publicæ ut ſit finis litium; otherwiſe great oppreſſion might be under the colour and pretext of 
law. For if there ſhould not be any end of ſuits, a rich and malicious man would by actions and 
ſuits infinitely vex one that has right, and at length compel him to purchaſe his peace by relin- 
quiſhing his right. And the Reporter ſays, that this miſchief is the conſequence of the introdu- 
cing trials of rights and titles of inheritance and franktenement in perſonal actions, in which there 
is no end of ſuits ; and that this has introduced many great inconveniencics (which are there enu- 
merated.) 6 Rep. g. Mich. 40 & 41 Eliz. in Ferrer's Caſc. 

+ Sec the Statute of Marlebridge, cap. 8. After. 


And this is the form het ſuch convie? perſons ſhall be puniſhed; 
when the plaintiffs come into the court of our lord the king, they 
ſhall have the king's writ directed to the ſheriff, in which muſt bs 

cc0ntained the plaint of diſſeiſin framed upon the diſſeiſin. 
ee 10 And then 4 ell * — * ſheriff, that he, *® taking 
” plural With him the keepers of the pleas of the king's crown, and other law- 
number; ful knights, + in his proper perſon, ſhall go into the land or paſture 
naar whereof the plaint hath been made; and that he make before them, 
ran by | the fir/t jurors and other neighbours and lawfal men, diligent 
more coro- inguiſition thereof; and if they find him diſſeiſed again (as before is 
e he aid] then let him do according to the proviſion aforementioned; but 
ught to 


take at leaſt Tit be found otherwiſe, the plaintiff ſhall be amerced, and the other 


two ; but all po quit * 
a Are there * 40 1 7 


3; but one, if he take him it is ſufficient within the meaning of this ſtatute, though regularly the 
Plural number is not ſausfcd with one, 2 Luſt, 84. wwwBridcgm. 119, in tic Calc of Evans v. 


WirEI 8e 


2 


Though the ſtatute mentions 


MuzE. dd. oo. — * 


y 
0 
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Wirxins, cites 23 Aff. 7. That if he goes with one coroner only where there ate more, it is 
hot good. And that the law is the fame il he take not others with him according to 26 E. 3. 57. 

Two coroners were in the count, the one of them was fick and ſo could not come, the writ of 
rediſſeiſin was ee fn ther, who executed the flame alone. Upon the rediſſeiun the ſheriff 
returned, that he took with 1112 one of the coroners, the other being fick, and fo could not come; and 
all this appears by the record to bu fo. Per Doderidge J. This itatute aſſigns a number certain, and 
the ſame is not to be diminithed ; that if there had been 4 coroners, and he had taken two of 
them with him, this hed been good, aud the ſtatute well purſued ; but not here, as this caſe Was, 
taking but one coroner with kim, Ahe whole Court agreed with him herein, that this was a clear 
error ; aud therenpon the judgment given in the rediticiun was reverſed. 2 Bulſt. 93. Trin. 
21 Jac. Penſon v. Kuyht. | : 

+ So that if he does notige in proper perſon, and return accordingly, it is all vo:d ; becauſe he 
does not purſue the ſtatute, quia ſtricte, &c. Br. Parliament, pl. 9g. cites 7 H. 7. 4. 

+ This mult be underitood where there were juratores in the aſſiſe; tor if there were none, then 
i muſt be tried only per alos ; à8 if the diſſeiſor plead a record, and fails of it; or if he plead a 
bar, and confeſſes an immediate ouſter, upon which the plaintiff doth demur, and judgment is 
given for plaintiff, and after the plaintifl is rediſſciſcd, the plaintiff ſhall have a fediſſeiſin; and it 
mall be tried only per alios, becauſe there were no jurors at all in the former aſſiſe; for the ſtatute 
(albeit it be penal ſhall not be fo literally expounded, that if it cannot be tried per primos jura- 
tores, that it ſhail not he tried at all; for verba intelligi debent cum eilectu. But where there were 
any jurors it ſhall he tried by them and others; and where there were none, then by others alone : 
but if there were jurors in the aſſiſe, and they all die, and after he Which recovered is rediſſeiſed, 
there (by the act of God) the rediffeifin fails. And fo it is, if all the jurors be dead * ſaving 
ane, becauſe the words of the ſtatute be, per primos juratores, & alios; and fe note a Civerſity 
where there were never any juratores at all; tor there the ſtatute could by no poffibility have 
wrought but upon others oniy ; but where there were once juratores, and the party negletts his 
time, and by the act of God + they fail, there the rediſſeiſin fails, becauſe it cannot be tried per 
primos juratores {which ſometimes were in efle), & 2110s, as the ſtatute ſpeaks, 2 lik. 94. 
S. P. F. N. B. 189. (Ii) | 


Neither ſhall the fberiff execute any ſuch plaint without ſpecial L 267 ] 


eommandment of the king, 


In the ſame manner ſbull be done to them that have recovered their Here is the 

= 2 oft diſſeifin 
ſeiſin by affiſe of mart dance/tor. | a 

And ſo ſball it be of ail lands and tenements recovered in the king's the recovery 
court by ingueſis, if they be diſſciſed after by the firſt deforceors, r. a — 

. ASD | Is F.. : anceſtor 
againſi whom they have recovered anywiſe by igqueſt. * 
other real action, is by verdict; and in this caſe the recoveror ſhall have a poſt diſſeiſin a aint 
the former tenant being deſorccor, that diſſeiſed him after the recovery; but if the recovery be 
by reddition or default, &c. he {hall have a polt diſſeiſin upon the ſtatute of Weſt. 2. cap. 26. 
Nota, here eodem modo) are words of great operation ; for they imply, that there mult be idem 
conquerens de eodem tenemento, & idem tenens, againit whom the recovery was had after the 
me manner as is before ſaid in caſe of a reditleiſin. 2 Init, 84. 


2. 52 H. 3. cap. 8. Enacts, That they which be * taken and im- The ſta- 


priſoned for + rediſſeiſin /hall not be delivered without ſpecial com- _ — 
mandment of our lord the king, and ſbull make fine with our lord the gave the te- 
hr | V | diſſeiſin, 
ing for their treſpaſs | — 
diſſeiſin, the words of which ſtatute being, in priſona domini regis detineantur quouſque per do- 
minum regem, vel aliquo aho modo deliberentur. Upon theſe words, vel aliquo aho modo de- 
liberentur, they were delivered by the common writ de homine replegiando; for the liberty of 
a freeman is ſo much favoured in lau as there is ever a benign interpretation mads for the benefit 
thereof. Now this ſtatute doth enact, that they ſhall not be delivered fine ſpecial: prze-pto do- 
mini regis ; that is, by the king's writ, reciting the ſpecial matter, and for a fine with tue king 
therefore to be made, And it he that is attainted in a rediſſeiſin be in priſon, this hne that this 
act ſpeaks of, as ſome have ſaid, ought to be aſſeſſed in the Chancery ; to which end he mult have 
a certiorari to remove the record thither ; and out of the Chancery, to have his writ to diſcharge 
him; for ſine ſpeciali precepto domini regis is intendable by writ (fay they) in the Chancery. 
2 Inſt. 113.—8. P. Dalt. Sher. 946. cites 8 H. 8. 81. f. 1. And ſays, this was the opinion of the 
Court (except Inglefield), 18 H. 8. f. 1. becauſe the words of the ſtatute of Marlebridge are,- that 
ſuch offenders ſhall not be delivered without the ng“ ſpectral commandment, which canuot be but 
in Chancery, But he held, that the juſtices of C. B. having the record before them (by a certio- 
tari) had power to aſſeſa the fine, aud to award fuck a ſpecial wit out of that Court to the ſherifi 
ty 


* 


EE es RE OY 
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to let the priſoner at large; and that ſuch a writ, iſſuing out of that Court, was the ſpecial cot 
mandment of the king; and that the mean of the flatute tos only to prohibit the ſherrff to aſſeſs the 
ne, and not to prohibu the juſtices, who are Juſtices of record, 8 

And theretore if one be attaiuted in a rediilcifin, and is at large, the party may have a certiorari 

to remove the record into C. B. and by capias out of that Court he may be taken; and ſome do 
hold, that this Cour: cannot aſſeſs the fine, nor make the ſpecial writ, 2 Inft. 115. 

It a man be convicted before the ſheriff, upon a rediſſeiſin and poſt differtin, then he ſhall not 
be delivered out of priſon without the king's ſpecial command, and then he ought to ſhew a cet— 
tiorari to remove the record into B. R. and there to agree with the king for his fine; and there- 
upon he ſhall have a writ to the ſheriff to deliver him out of priſon. F. N. B. 190. (F —2 Inſt, 
2325. eites S. C. 

+ This does extend as well to the polt diſſeiſin as rediſſeiſin. 2 Inſl. 115. 


1 by And if it be rund, that the ſheriff delivereth any contrary to this 
5 Ile . . . | 

Adment erdinance, he ſhall be grievouſly amerced therefore, And, neverthe- 
and convic- eſs, they which are fo delivered by the ſheriff without the king's com- 
tion of the uo 1 

— ham mand ment, ſhall be grievauſly puniſhed for their treſpaſs. 

fo it is of the party that procures himſelf to pe delivered in that manner alſo; but no action can 
be grounded upon this act. 2 Init. 115. 


By the ſta- 3. 13 E. 3. cap. 26, FEnacts, That im writs of rediſſeiſin from 


3 1 benceferth double damages ſhall be awarded, and the redifſeſors ſha'l 
, . , . 
the writ of be repleuiabie hereafter by the common writ, | 
cr gen And like as in the flatute of Merton, the ſame writ was provide 
and of the « — . = 7 vel 
voſt diſſe for ſuch as were 4 {jeijed after they had recovered by afſi/c of nove: 
tin were di ſeiſin of „t 4 anceſtor, r other juries, 
| 268 J Even /» from henceforth the ſame writ ſhall further hald place for 
_ This them that ſhall recover by default, reddition, or otherwiſe, withzut 
c ad recognition of afſiſes or jurates, 5 | 
onal in g ſeveral points. 1ſt, Where the ſtatute of Merton gave but fingie damages, this act doth 
give double damages, both in the rediſſciſin and the poit ditfeiiin ; but the jury is to give the ſin- 
gle, and the Court is to double them, 2dly, Where notwithitanding the ſtatute of Merton and of 
Marlebridge, cap. 8. he might be replevied by the common Wiit, yet by this act he cannot 10 
be. gdly, Where the ſtatute of Merton extended only to fediſſeiſins upon recoveries in aſſiſe of 
novel diſſeiſin by verdict of the recognitors, and to poſt diſſeiſins upon recoveries by verdi't 
only, this act extends to recoveries by default, reddition, aut alio modo, as upon demurrer, &c, 
ſo as hereby the redilſeiſin and poſt diſſciſin lies in many more caſes than they lay before. 2 In!:, 
416, 417. | ; ; a 

If an aſſiſe be brought againſt A. and B. znd A. is found diffeifor and B. the tenant, and the 
plaintiff recovers, and 5. the tenant diſſeites the plaintiff again, the plaintiff ſhall have no red 
ſeiſin but a poſt diſſciſin, becauſc a rcditicilin lics not but againit him that was party to the on 
mer diſſeihn. 2 Init. 417. 


(B) Lies. In what Cafes. 
1. Uron recovery in aſſiſe of freſhforce rediſſeiſin does not lie: 


tor there are no coroners. Contra it ſeems in London, 
for there are coroners; for there the writ of rediſſeiſin is to the 
ſneriff quod aſſump. tecum cuſtod. placitorum coronæ noſtræ, 
&c, But London is a county in itſelf. Contra of other boroughs, 
which uſe freſh- force. Br. Rediſſeiſin, pl. 8. cites 14 E. 2. Vet. 
N. B. tit. Rediſſeiſin. 
F. N. B. 188. 2. If a man recovers rent in aſſiſe, and after comes and taber 


(B) in the Pref, and reſcous is made to him, he thall have thereof rediflet- 


new Ns Gn. Per Knivet. Brooke ſays, quære inde, for it ſeems that 


there (a, a Z «A : 
cites 40 AN, he is not ſummoned, as where the theritt by recovery puts him 


23. in 


28 


lie: 
lon, 


the 
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zhs, 
Jet. 
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In 
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in ſeiſin by a twig, clod, &c. But contra where the party is 
not diſtrained, and does not get other ſeiſin, as it ſeems, Br. 
Rediſſeiſin, pl. 5. cites 40 AM. 23. 

3. If a man recovers land by default in ſcire facias, and after ig S. P. F. N B. 
diſſciſed by the ſame man, he ſhall have poſt diſſeiſin as well as if „ 


b . R M. 15 H. 7. 
he had recovercd in pricipe quod reddat. Quod nota, Br. Re- — if a 
diſſeiſin, pl. 2. cites 15 H. 7. 8. man vecote ya 


lands or te- 
nements in value againft the voucher in a præcipe quod reddat by defuult, and after he is put in ex- 


- ecution by the ſherift, the vouc/ee drfjeiſes kim ot the fame lands which he {o recovered in value, 


he ſhall have a polt diſſcihin of that land lo recovered in value againſt the vouchee, F. N. B. 290. 
(C.) — S. P. Ur. Reditſciſin, pl. g. cites 3 R. 2. and Vet. N. B. tit. Poſt Diſſciſin. 


4. The writ of rediſſeifin lies avhere 2 man recovers by aſſiſe of Co. Lit. 


novel dificifin, /and-rent or common, and tae like, and is put in 54:8 18, 
. , : 7 7 1 5 thatit a man 
poſſeſſion thereof by verdict, and afterwards he is diſſeiſed of the recovers 


{ame land, rent, or common, by him by whom he was diſſeiſed land, to 


25 . ; 3 which com- 
before, then he ſhall have this writ upon the ſtatute of Merton, moni; = 


cap. 3. F. N. B. 188. (B) pendant or 

appurtenant, 
and after he is rediſſeiſed of the common, he ſhall! have a rediſſeiſin of che common, {ſor it is 
tacitly recovered in the aſſiſe. S. P. F. N. B. 189. 1 — If a man recover by aſſiſe of novel 
diſſeiſm, common of paſture, or other profit apprender in the foil of another, or any ¶ ce or cerod): 
af he be rediſſeiſed, he ſhall have a rediſſeiſin. F. N. B. 188. (L) 


. 5. It a man recover by aſſiſe of novel difleiſin any land or te- 
nement before the batliffs of any liberty, where they demand conu- 
fance of pleas before juſtices of aſſiſe, and the juſtices grant the 
ſame, becauſe the lands are within that liberty, and afterwards 
he be rediſſciſcd of the ſame land, then he ſhall have a writ of 
rediſſeiſin. F. N. B. 189. (A) 

6. A man ſhall have a rediſſciſin upon a recovery e of nu- | 269 

fance de flagns injuſte levat, &c, or de curſi aque diverſo, or de And the like 
via arctata & obſtructa. F. N. B. 189. (A) the % 


of rediſſeiſim for the mifturning of a mill, or of a way, or of an office, and the like. F. N. B. 


7. If a man recovers by rediſſeiſin, and afterwards is diJeiſed again 
by him by whom the firit rediſſeiſin was before, he thall have a 
new rediſſeiſin ;, and ſo one rediſſeiſin after another every time he 
it reditleiſed. F. N. B. 189. (D) 
8. The writ of poſt diſſeiſin is given by the ſtatute of Weſt- 
miniſter 2. cap. 26. And lies where a man recovers lands or te- 
nements by a przxcipe quod reddat, by default or reddition, and 
afterwards he is outted again by him againit whom he recovered, 
&c. then he ſhall have that writ of p9ft diſſciſin; but if he recover 
by aſſiſe of mort dianceſlor or juris utrum, or in thole ations which 
paſs by juries and verdicts, then he ſhall have his writ founded 
upon the ſtatute of Merton, cap. 3. of poit ditleitin, F. N. B. 
190. (A) 
9. A. recovered in novel diſſcifin againſt B certain lands in Goldfb. 64, 
H. and had execution. B. entered upon A. and vuited him, — ws 


and rediſſciſed him. A. re-entered, and after wards brought re- E. 28g. 
. «a Heil. UN 
0 


——— — ——— — — =" 
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Charter v. diſſeiin. Per Cur, A. may maintain his writ notwithſtandirfy 


3 3 his entry, and on the conviction of the defendant, he ſhall be 
if the de- fined and impriſoned, and render double damages, Le. 69. pl. 90. 


tencant has Mich. 29 & 30 Eliz. C. B. Thacker v. Elmer. 
any cauſe of 
remedy 1t is by audita querela. 


Redifſerfin 10. Though the writ be rediſſeiſitus de eadem tenements, yet 
hes v beres redifleiſin lier of part. Goldſb. 76. Thatcher's Caſe. 


man 15S C1t- 
ſeiſed of part of the land recovered by him in a novel Giflciſin, I. N. B. 198. G) 
Co. Litt. 134 b. S. P. 


(C) Lies for and againſt whom. 


Hob. 96. 1. A MAN recovered in aſiſe againf? a fome ſole, and fhe took barony 
Trin. 7 Jac. who after diſeed the plaintiff, and he brought redi/ſeiſtn 


in the Cate : / 
wr th y, againſt the baron and feme, and recovered z and the other brought 


Huffey, ori of error and reverſed the judgment; for he was not party t2 
2 = + the firſt judgment, and therefore is no rediſſeiſor; nor does the 
3 if a ftatute give impriſonment nor double damages againſt him who 
woman was not party to the firſt diſſeiſin; and allo he may have ſpecial 
nag writ ſuppoſing the rediſſeiſiin was by the feme only; for where a man 
be convict- recovers in aſſiſe againit N. and after is diſſeiſed by N. and T. he 


ed, and then ſhall not have rediſſeiſin againſt both. By which the judge- 


Tc ment was reverſed, and the plaintiff reſtored to the land with 
rediſſeiſin, l , l e 
and then the profits in the mean time, Br. Rediſſeiſin, pl. 1, cites 9 H. 
marries, ſhe K 
Gall be © 5 
charged in rediſſeiſin, and her huſband named with her for e but he muſt not be 
charged as a principal actor in the wrong done, no more than a treſpaſs done by his wife before 
he married her, yet he ſhall ſatisfy the damages. | 

Ii buſband and wife be diſſeiſed and recover by aſſiſe, and the huſband dies, and the wife takes 
another huſband, and they be diſſeiſed again, by the Regilter they ſhall have a writ of rediſſeiſin, 
although the huſband was not diſſeiſed before; and the writ wills, that the ſheritf enquire whe- 
ther they were diſſeiſed before, and ſo the huſband was not; but that is not material, becauſe it 
is the right of the wife, and ſhe was diſſeiſed before; but if the wife loſe in the aſſiſe of novel 
diſſeiſin and afterwards takes huſband, and they rediſſeiſe the plaintiff, he ſhall not have a wris 
of rediſſeiſin. F. N. B. 188. E) cites H. g. 4. — Co. Litt. 154. b. cites S C. 

F. N. B. 188. (Ein the new Notes there b) cites 9 H. 4, 5. and ſays, it ſeems one may have 
a ſpecial writ ſuppoſing that the wife dum ſola was rediſſeiſed, but not that the huſband and wife re- 
&://erſed; and ſays, quere poſt 191. and that the wife only ſhall be taken. 


270 2. And if a man recsvert in aſſiſe, and is redifſeiſed by him again, 
Br. Scire 2 aliens to another, he cannot have rediſſeiſin again/l bath, Per 
Facias, Pl. Tirwhit. Br. Rediſſeiſin, pl. 1. cites 9 H. 4, 5. 


70. cites 

S. C. A rediſſcifin lies againſt him who committed the rediſſeiſin, and againſt another who 
was not diſſe for, if he be tenant of the land. F. N. B. 188, (F) — If one recovers in an aſſiſe 
and is rediſſeiſed by the diſſeiſor, another rediſſeiſin lies. Per Thirning. F. N. B. 188. (F) in 
the new Notes there (c) cites 9 H. 4. 3. — And ſays, note this judgment in rediſſeiſins quod 
zecuperzt ſeiſinam ſuam. Raſt. Entr. 348. | 


Br. Scire 3. But it was ſaid, that he may have rediſſeiſin again/{ the 
25g ey diſciſor, andi ſcire facias againſt the tertenant, Br. Rediſſeiſin, pl. 
S. C. That 1. cites 9 H. 4.5, 

he my have 


nediſſciin 2gzink the diſſeiſor, and ſcire facias againſt the alienoe, per Tirwhite ; but 3 
i | | 478 
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: 
fays quere; for it ſeems that by redifſe!! in, a man oug! it to recover the land, which can: 
againit the diſſeiſor, no tenant being g named. 


4. A rediſſeiſin ſhall be mainatinable again/? any of the di tien. 
F. N. B. 189. (E ) 
8. Tenn by Alatute-merchant or flaple, ſhall have an aſfliſe of And lo te- 
novel diſſeiſin if he be ouſted; and alſo a rediſſeiſin, if he be re- I Ie 
dliiJeited, F. N. 3. 189. (1) have 5 Al- 
| ite of nose! 
diſſeiſin, and a rediſſciſin if he be ouſted, by the ſtatute of Weſtm. 2. cap. 18. F. N. B. 189. (J, 
6. Writ of He -i f. fan _ to be brought by 7h:/o who firſt re- 
rode red, or by ſome Jar and »f the fame land. whic! was reco- 
rered, or of part theres}, or againfi thoſe, or ſyme of them, again/? 
e 2 the recovery was. F. N. B. 191. (A) 
7. It a man recover by a præcipe quod reddat, and after he! is 
lid by him againſt whom he recovered, and the difſeiffir dith mak 
feoffrrent, and takes ba > an eſtate ts him and ansth-1 ; he who Grlt 
recovered ſhall have a poſt-diſſeiſin againſt him, and his jointe- 
nant, as it ſeems, and he ſhall be punithed by the itatute, if it 


be found againſt him. F. N. B. 191. (A) 


(D) Writ, Pleadings, Proceedings, and judge— 


ment. 
1. HE form of the writ is, and alſo the ſtatute wills, __ F N. 3. ug 
alſumpfit tecum cuſt;zdibus placitorum coron noſtr & al, on 


leg. milit. in propria perlona tua accedas, &c. Et coram eis per 
primos jur. & per al. legales homines diligenter fac, inquiſic. &c. cites 23 AF. 
And becauſe the vrit wanted (legal, milit.) and alſo was talen by 7; Tat: 
ene coroner, where the ſtatute is cuſtodibus placitorum corone |; ©. 
pluraliter, and alſo (Primas jur.) was wanting in the curit, there- in the coun 
fore notwithſtanding th: at the ſheriff took the jury per primos ju- LS 

ratores, & per alios, this is w tout warrant, and cannot make zl nan 
the writ good; and therefore the writ was ab: ed! by award, quod join. 24 H. 
nota. Br. Rediileiſin, pl. 3. cites 23 Aff. 7. * 27 


note, a rediſ- 
ſeiſin taken before the ſleri and one coroner, is not good. Allo note this clauſe, ate : 


&c. was omitted, and therefore the writ abated. 26 E. 3. 37. And herein the ſheritl is JUCZCe 
17 j * + / Wn . '#4 * = - » 4 7 * 85 
1H. 4 5. bur 1 It there arc 4 C0) U! 2. 1 A De 14 4. a, the /e ought (4 TEM) 7 thts. 


2. A writ of rediſſeiſin granted cu a recovery in B. R. was ſued © 271 J 
in chancery, and held good by the award of Court. F. N. B. 188 
(D) in the new notes there (a) cites 26 E. 3. 
3. In rediſſciſin it was found by the merk for 58 
and he ſued writ to the her to return it, who relurned that he 
had found redliſſciſiu, and made execution t9 the þias 1112 77 and the 
plaintiff ſaid that he had not made execution, an prayed garnith- 
ment againſt the tenant and had it returned imme Yiately, and 
becauſe the writ reh. arſed that he recovercd by C ce he T7424 
{iſed, and after the writ was ſcire i IC, quatre execut "aff E red. has 
Vor. XVIII, be 5e; 


—— 4 + 
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bore, nt detet, and fo contrariant, therefore the writ was abated 
by award, Br. Rediſſeiſin, pl. 4. cites 30 Aſſ. 35. 
co Ui. 4» Fentenancy is a good plea in rediſſeiſin. F. N. B. 188. 


84. b. S. P TY 2 a 4 / . — 7 - (yF* +0 

3 (F.) in the new notes (c) cites 33 E. z. Rediſleiſin 7. 

ſtranger ſhal! not be fabject to double imprfſonment, and double damages. — The tenant viay 
plead to the writ, as jointenancy, er the like; or in bar, as a icleaſe, or the like, or he may 
give ut in evidence. 2 Init. 8g. 

. * © © © DV . * . F + - 

S. P. For 5 Per Cand. in waſt and rediſſciſin in divers vills, the ſheriff 
tlie e 1 4 A _ 7 * FF 4 4 * . . 
"14... and coroner ſhall g= ?9 the wills, but they may tate the inqueſt in one 
J 080204 Ns 4 f AD 1 "> * 1 * —— — *x » 
„ ad los Til only, And he returned in rediflciſin, gud acceffit te D. & ibis 


cant bat. dem cepit in gaſſitianem, and good; for it may be that he came to 
e ant the other vills, and took the inquitition at D. Br. Rediticitin, 
by com: ; Pl. 5. cites 40 Atl. 23. 

to the pla e; 

though the inquiry and verdict was at another place, quod nota, Br. Rediſſeiſin, pl. 7. ches 
11 H. 4. 6 — — It icems that if the writ be arcedas ad rillam ub! tenementa pradifla ſunt, Cc. 
it is erroncous. 11 UH. 4. 6. 94. adjudged, But. it the rent 1iſues out of feveral lands in diver ic 
vills. it is futhctent-to take tlic rediflciſim in one vill cniy. 40 All, 23. But the view ouyi:, 
to be made in all. 


Br. General 6. If the difleifor has a releaſe to plead, he thall not plead it 
1 in the rediſſeiſin, but ſhall give it in evidence, per Knivet J. 


—> P. Br. And of the releaſe lies audita querela by ſome; for he ſhall have 


| General no anfwer in the rediſſeiſin by ſome, Br, Rediſſeiſin pl. 5. 


Iſſue, pl.97. 2 
— It ſeems CITCS 40 All. 23. 


that the ſheriff may receive pleas herein as a relcaſe, &c. F. N. B. 188. C) in the new Notes 
there (c) cities Kelw. 125. S. C. 


ws dg 7. $ if he has a fine mean he ſhall not plead it, but /ha/l have 
Beg ſuperſedeas, per Knivet J. Br. Rediſſeiſin, pl. 5. cites 40 Afl, 
—5. P. Br. 23. 

Superſedeas, pl. 22. cites 40 Aff. 22.—8S. P. Br. General! Iſſue, pl. 97. 


Per Keble, 8. The pannel is challengeable, but not the array, as it ſeems, 
rt. becauſe the ſheriff is judge here. F. N. B. 188. (C) in the new 
his chal- notes there (c) cites 9 H. 4. 5. | 

lenges to the 

uy ; but quzre if he {hall have challenge to the array, for being favourably made by the ſhenift.” 
Hxeiws 125, b. pl. 83. Caſus incerti temporis, cites in Marg. 40 All, pl. 23. 


9. In a rediſſeiſin againſt huſband and wife, the writ fhall be 
thus in the end, et idem A. damna ſua in duplum que vccafione ilitus 
redifſ. ſuſtinuit de terris ipſerum B. & S. E catallis ipſſus B. in ball. 
tua; becauſe the wife has not any chattel, F. N. B. 188. (H.) 

10. If the ſheriff will nat execute the aurit of rediſſeiſin, he ſhall 
have an alias and a pluries directed to him, and if he then do it 
not he ſhall have an attachment againſt him to the coroners, &c. 
and upon the ſame diftreſs infinite. F. N. B. 188. (I.) 

11. If he who laſes the land by default or reddition in a præcipe 
quod reddat, do after diſſciſe him ubs recovered, and make a feof 

D 272 J ment in fee unto another, or for life, it ſeems he who recovered thall 
have apgtedifſei/n againſt him who difſeiſed him again, although * 
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be not tenant of the land; for in a writ of poſt=diſteifin, the 


demandant ſhall nat have judgment to recover the land, &c. but the 
ſheriff ball put and reſtore the plaintiff ts his p;ſofizr, if he find the 
diſſeiſin, &c. and ſhall take the defendant and keep him in prifen 
until, &c, F. N. B. 191. (A.) 

12, It ſeems that non-tenurc is no plea for the defendant in a 
writ of p;/7-diſer/in, but he ought to anſwer the diſſeiſin, &c, when 
he comes in upon the ſcire tacias, &c. And if he make default 
upon the ſcire facias returned, the ſheriff ſhall take the inqueſt, 
Tamen quære. F. N. B. 191. (B.) 

13. Rediſſeiſin /ies in Aiddliſe cr Lauda. By all the Court. 
And Walmſley ſaid, that there be writs in the Regiſter accord- 
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ingly, Goldſb. 76. Thatcher's Cafe. 


14. In rediſſeiſin the plaintiff ball recover damages as they are 
aſſeſſed by the jury, and not by the aflite. Goldib. 76. pl. 7. Hill, 


30 Eliz. "Chatcher's Caſe. 


For more of Rediſiciſin and Poſt Wiſſcilin in General, ſee 
Wificilin and other proper Titles. 


Retereitce to Words. 


— — . _—_—— —— — 


[1, D. 8. 9 El. 255. 4. A man makes a Je r years, and or 
ter binds himſelf by obligation with condition, that if he ſuffers the 
leſſee peaceably to enjoy the land during the term, and that without 
trouble, vexation, or denial of the leſſor, or auy other perſon, 
that then the obligation ſhall be void, Per Curiam, The word 
ſuffer ſhall rule all the reſidue of the ſentence; ſo that upon the 
entry of a ſtranger upon the leflee without procurement of the 
leſſor the obligation is not forfeited. ] 

2. D. 7. El. 240. 43. A man afligns a leaſe for years, and 
covenants and grants that he had nt made any former grant, or an 
thing by which this leaſe may be in any manner fruſtrated, (6:2 
that) the ſaid aſſignee and his executors by virtue of this grant 
and aſſignment may quietly enjoy the premiſſes during the term 
without diſturbance of him or of any perſon ; by 3 juſtices againſt 
I, the words (but that, &c.) depend upon the firit words, and is 
not any new matter or fentence, and therefore the entry of the 


ſtranger by ancient title has not broke the covenant. | 


Covenant 
that the in- 
denture of 
leaſe at the 
time of af- 
ſigument 75 
a 7904, true, 
and inde- 
fea'able 
l:i/e, and 
that he ſhall 
enjoy, &c. 
w:thout the 


leit or interruption of defendant or any claiming from, by, or under him, are ſeveral diſtinct ſens 
ences. 2 Saund. 58, Paſch, 19 Car. 2. Gaintord v. Griffich.—Sec Sid. 328. Camsford's Caſe, 


72. 


3. FA. die before Michaelmas 1 620 without ., of his body then D. 14. b. 
TY | 


living, 


n 


* 


—— — 
AP 
0", N 


— — 


— 


: > 
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S. C. Poph. 


60. by the 


Came of 
Ha! i Ve 
Pe art. 


Reference to (Uotds, 


living, &c. Then living ſhall refer to the feaſt and not to the 
death. And. 1. Paſch 26 & 27 H. 8. Bold v. Molineux. 

* 4. Writ was dated þ e Marti, was returnable die Lunz 27! 
guarta ſeptimana 2; _ zadrigefſeme proximo futur Primus dies Martit 
that year was in ia drag. ima. Qua-ta proxims fulur . thall re- 
late to ſeptimana, becauie the word Quadrage ſlimæ in this place 
was void; had it related to Quadrageilim the return w -ould not 
have been till Lent :2 month. Mo. 364 Paſch. 23 Eliz. & Mich. 
36 & 37 Eliz Burton v. . and Drownlow 

. The king granted to A. and D. and their heirs all 74750 
meſſuages, &c. late i in the tenure of F. S. fituate, &c. in the city of V. 
and in the ſuburb 5 theres 5 and out of th, 1 WW! 7 5 1 the furiſdiftion 
and liberties thereof bel: nging t the late prizr 1 & which ſaid 
mettuages, &c. in the . ud city and ſuburbs bel nging to the faid 
late priory, were of the clear yearly value of 40/. Reſolved that 
the words (all 450% ne &c.) make a neceſſary reference by 

reaſon of the word (Ae) as wuell to the will as te the tenure of the 
Cid 7. S. ſo as if the one or the other fails, the general grant is 
void; for (thoſe) is not ſatisfied till the ſentence be ended, and 
governs all the ſentence to the full period. 2 Rep. 32. b. Mich. 


36 & 37 Eliza, Dodington's Cale, 


For more of Reference to Mords in General, ſee Grants (H. 
a. 13), Parols, nn, (I. b.) &c. ad other proper 


itles. 


(A) By what Perſons. 


1. HERE tru/tees fe r payment ef debts out of lands deviſed 
for that purpoſe had preferred ſome creditors in payment, 
ſo as the others were left unpaid by the aſſets being all ex- 
hauſted, as where they paid debts by. ſpecialty only, when they 
ought to have paid ſimple contracts, parti paſſu, and in proportion 
it ſeems that it was decreed that thoſe creditors who had re- 
ceived their monies ſhould not refund any part of the money 
received by them; but that on a bill of review, this de- 
cree was reverſed par Ld. North. 35 Car, 2. See 2 Chan, 
Caſes. 54. a note in the margin of the caſe there of Ge Il, & al. 
v. Adderly. 
2. A. an attorney, tying ill of the ſickneſs of which he after- 
wards died, takes B. his clerk, and receives 1201. and by ar- 


ticles agrees with the father of B. to return G0l. of the money it 
he 


Bekunding. 


he died within a year. A. died within three weeks. The exe» 
cutor of A. was decreed to pay back 100 guincas. Vern, 460. 
PL 437. Trin. 1687. Newton v. Rowle. | 
3, A. was indebted to B. by mortgage in 40 O0. principal mo- 
nics, an died. B. died lc: aving J. 5 executor. On a bill in chan- 
cery, bor payment of debts of. A. out of lands charged with the 
ſfom:, them. ster re reported © -00/. due on the ſaid mortgage, and 
the executor received the whole 700 pn a ut afterrvards it appeared 
that 35 z/, 135. 14. had ben paid tz B the teflater by A in Ke life= 
lime; wh creupon the truſtees and ceſty que truſt, an infant, 
brought a bill to be relieved againſt this over- payment; the ex- 
ecutor defendant plead: ed all the former proceedings, and alfo 
that he, before any notice if the ov -r-payment, as executor of B. had 
Sow way the 7001 in the debts of B, The maſter of the rolls de- 
creed the = to repay the ft plus, md he to be at liberty 
to /ue ſuch creditzrs, as through miſtake he had paid, 1 refund ; 
aud this decree was affirmed oy La Chan. Cow per, and com- 
pared it to the cafe of a judgment obtained by the executor, and 
after reverſed for error, and to that of a decree which is after 
reverſed by appeal ; though he ſaid that in the laſt caſe of an 
appeal if the defendant _ delayed the app el 2 u illin oly ad 
by whilſt the executor paid away the money to the te/lator's creditors, it 
would be oth -rwile; for this would be draw ing the executor into 


a ſnare. Wms's. Rep. 355. Trin. 1717. Pooley v. Ray. 


(B) In what Caſes; And where the Payment was 


illegal, and not to be countenanced. 


| WW HERE a man enferffed V. tal $1. was levied to inſtruct 

him in cellery in 3 years, and the fe:#2r died wwithin 3 
weeks, yet he ſhall hold the land till the 8/. thatl be levied, for 
it is 729 fault! in the flaſfee; quod nota, in aſſiſe. Br. Aſliſe, pl. 
230. cites 21 Aſſ. 18, 


3273 


Br. Con- 

tract, pl. 12. 
cites 21 E. 3. 
11. is Sala- 
ry) Br. Con- 
dition, pl. 
166. cues 


S. C. — Ard if a man gzves 61 to J. S. to intrudt IT, P. &c. and I. P. dies preſently, there 
the donor ſhall not have an action to rehave his money; and yet the other cannot delerve it, 
bu there is no default in the party who took it. Per 1 Ihorp. Br, Contract, &c. pl. 12, cites 


21 KE. 3. 11. See A. pl. 2. 


2. A. for 600 J. purchaſes B. g intereſt and poſſibility in ſuch an 
eſtate to him and his heirs; the land is evidted. A. is not in- 


titled to have his 6001. back, but his bill was diſmiſſed. Fin. 


Rep. 288. Hill. 29 Car. 2. Maynard v. Moſely. 

3. Croſs bill was brought for creditors to take their propor- 
tionable ſhares, but the debts having been paid to them and releaſes 
given by them, it was diſmiſſed, 2 Chan, Rep. 173. 31 Car. 2. 
Tucker v. Searle. 

4. A. ſells a place in the guords for 409 1. to B. who enjoyed it. 
3 years, and then is !urned aut, and ſuggeſted in the bill, but not 
proved, to be by A,'s means or procurement; ordered that what 


'S: 4 money 


274 Rekunding. 
money had been received, ſhould be repaid. 2 Chan. Caſes, 
82. Hill. 33 & 34 Car. 2. Coniers v. Hammond. 
$. If an executor pays a debt an a ſimple contra, there ſhall be 
no refunding to a creditor of an higher nature; 2 Vent. 360. 
Paſch. 35 Car. 2. Hodges v. Waddington. 
But ouch 6. A mortgagee received intereft on an old mortgage after the 
3 = r rate of 8ʃ. per cent. after the flatute for reducing it ts 61, per cent. De- 
creed per Crecd, and fo conlirmed a former decree that the 8/. per cent. 
commiſſio- paid ſhould be retained, and that the 21. per cent. ſhould not 
— WM be diſcounted nor applied towards ſatisfaction of the principal, 
cent. over- though it had been ſo paid for 15 years after the making the ſta- 
value ſhould tute, 2 Vern, 42. 78. Paſch. & Trin. 1688. Walker v. Penry. 
link ſo much ; p p 
of the principal mortgage money, vet if the principal and intereſt were over- paid, the parties mufl 
ſhake hands; for in {uch caſe there ſhoula be no refunding. Ch. Prec. 50. Paſch. 1692. Walker 
v. Penry, — 2 Vern. 145. S. C. 


For more of Nefunding in general, ſee Webiſe, Exccutors, 
and other proper Titles. | 


C255 1 * Rege Incondulto. 


® Mo. 884. - 
Arg. favs, 
there are ＋ (A) Rege Inconſulto. 
4 manner of 
Ss of 3 f f : : 
eee [ 1. N, if the king ſends his writ of rege inconſulto to the 


rege incon- = : a : a 
ſulto. 1. At juſtices, ſhewing good matter in the writ z but there is 


the praver of à clauſe in the writ that frve conſtare peterit, that the ſame land 


the party: X l 5 d 4p : 
en ri. put in view in this aſſiſe be parcel of the land which he has men- 


coumer- tioned, quad ulterius non procedatur, &c. the juſtices are not 
piczdable. bound to ſtay till this matter be inquired, 40 Aſſ. 14. Ad- 
2 H. 7. 43. | 
H. 6. 3. mitted. 

adly, At the 

Prayer of the counſe! of tlie king, cites 7 R. 2. Aid del Roy, pl. 68. Pl. C. 143. adly, Ex officts 
curiæ, cites 16 H. 7. 12. 70. Pl. C. 243. 4thly, Is rwrit of prerogativa as in the principal caſe) 
cites 9 E. 3. 342. where the inhabitants of Northumberland were fo troubled by the Scots that 
they could not pay their rents and ſervices to their lords; whereupon diverſe ceſſavits were 
brought, and the king ſent writ of prerogative, that uo writ of ceſſavit ſhould be tried till the war 
ended, —lIt was there agreed, that a writ at the ſuit of the party ought to make title to the king: 
and that a writ granted to ſurceaſe perpetually, is ill, unleſs it be after ſearch and title found for the 
king. Mo. 844. pl. 1:38. Paſch. 13 Jac. in Caſe of Brownlow v. Cop and Michel. This writ 
cannot extend to more than what is comprized in the office. Reſolved 9 Rep. 16. Hill. 28 Eliz. 


Anne Bedingkele's Caſe. — Le. 234. pl. 385. Hill. 29 Eliz. C. B. S. C. and P. —4 Le. 87. 


pl. 184. S. C. and in the ſame words.-—S8, C. Cited Roll. Rep. 207. Arg. in Caſe of Browne 
low v. Michel and Cox. There is no letter to this in Roll. 


Br. Super- [2. But in this caſe, if the Juſtices inquire by the aſſiſe, and 


_ they find that the land put in view is not parcel, &c. they may 


S.C. But proceed; for this is exprelly limited by the writ, 40 All 14. 
ſoyn 
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Cas, that if the aſſiſe find that it is not parcel, yet the Couit ſtall not proceed without pro- 
cedendo. Per Cur. 


* | it lies * This in 
(A. 2) In what Cafes it lies. 1 


1. 4 E. 1. Rot. Clauſarum N. 4. Rex juſticiariis de Banco, 
&c. reciting that where G. of C. was outiawed of felony, and his 
goods forfeited ad nos devenerunt & nos quendam librum de eiſdem 
bonis R. M. dedimus, & Margareta, que fuit uxor ipſius G. eun= 
dem librum verſus Mariam de S. per breve noſtrum, ac ſi non 
cſſet de bonis priediéti G. foristuctis, coram vobis cxigit, vobis 
mandamus, quod prdictam Mariam de libro prædicto a quoquo 
minime implacitari, fed ipſam inde quietam eile permittatis. 
Teſte rege apud Wigorn. 

2, No proceeding ought to be where the king may have ev/- A writ of 
dot damages and in ſuch cafe ſtranger or privy may have a rege ee 
inconſulto. Jenk. 7. cap. 11. cites 1 E. 3. 7. not hd 

Ic It 29. 
pears plainly to te Court, that the party's title is 23 4 Rimance of the tin 's titie. Hard. 179 
Paich, 13 Car. 2. in the Exchequer, Anderion v. Arundel. 

3. In præcipe quad reddit againſt the prior of B. they were at 
iſſue, and at the day that the inquz/? came, the prior fheawed aurit, by 
evhich the king had ſeiſed the land, by reaſon that the prior is a prior 
alien, and under the obedience of the king of France, & quod 
ita circumſpecte agatis & habeatis, quod faciatis nihil in noſtri [ 276 ] 
dimpnum. Skip. faid he is not to ſurceaſe, and therefore may 
take veradlict, and reſpite judgment. Stone ſaid, we aſſert that the 
king has ſeiſin, therefore ſue to the king; and the znque/? was 
diſcharged, and after the demandant obtained procedends, and had 
re=ſunmozns. Br, Procedendo, pl. 9g, cites 21 E. 3. 24, and 44. 

4. A man held of the king in Ireland in capite, and died, his heir 
wvithin age, The king ſciſed, and after the advry/on, which was 
purchaſed by the anceſtor of the heir, became void in the meſne time, 
and the grantor of the anceſtor preſented, and the ting brought quare 
impedit in the Court there, and the preſentee came here and pu- 
chaſed ratification, and had writ to the juſtices of Ireland to ſur- 
ccale z and becauſe the ſerjeants of the king ſaw that it would be 
a prejudice to the king and to the heir, they prayed the chancellor 
79 repeal the ratification and procedends to the juſtices of Ireland, and 
had it. Qutere how the ratiſication may be ſo repealed, it ſeems 
that the king was deceived in it, and therefore void. Br. Pro- 
cedendo, pl. 12. cites 45 E. 3. 19. | 

5. Aſſiſe againſt 3, there one ſaid that F, N. wwas theredf ſeiſed in 
fee, and Twas attainted of treaſon, and the lands ſeiſed into the king's 
hands, and demanded judgment fi rege inconſults, and the aſſiſe was 
taken, the king not conſulted, and therefore this was afligned 
for error; and becauſe another was found tenant, therefore well, 
and no error. Contra, if he who pleaded had been found te- 
nant ; for where the tenant ſaid that the king granted to him for life 
the reverſion to the king, and prayed aid of the king, he ſhall have 
it, for otherwiſe it is error; becauſe here if the tenant had fregſim- 
ple before, the king had by this gained the rever/ian and the fee con- 
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tra, where one pleads this who is not tenant; note the diverſity, 

Per Gaſcoigne and Huls, Br. Error, pl. 41. cites 8 H. 4. 14. 
8, C. Cited 6. An action on the ca/e was pending againſt a biſhop, for 
ip 14% d Claiming the plain bag « 's his llein regardant to his manor ; ; and the 
Sale letive temporalties of the biſhoprick coming into the king's hands by 
eur. forſeiture, a writ itlued, commanding the juſtices not to pro- 
0 a> cecd any further rege indonſulto ; whereupon all the juſtices at- 
up d. 281. ſembled in the Excheqeer Chamber, and after conſideration the 

Cate of writ was held allowable. Mich. 2 R. 3. 13. b. pl. 35. 


BY oftela v. 

Harvey.— S. C. Cited Mo. 343. 81 14. Jenk. 163. pl. 9. cites S C. — So in treſpaſe for 
Breaking R: cloſe, and tramtling aß, againſt one who claimed common in a certain walle 
Parcel o! 2 manor of the tempo: ies > of the Bithop of Lincoln, which came into the king's hands 
pending the ſuit. the detendant ſhewed it, and had aid of the king before iſſue joined, as he ſhould 


Ly e Where the king is party, &c. 2 3 = 13. pl. 35. Cites 4H. 6.— [Aud the margin there 
c!tes 4 fl. 6. 11. but quæ e it the fame point is there, and 10. b. pl. 4. and 11. b. pl. 7. are both 
e i1xe point as tothe aid of the king, but quære if any thing be ſaid there as to the rege 
incontuſto.] But Cro. E. 419. in the Caſe of Sate LESSBE or NEvil „ BARRINGTON, it 
was {a:d by Coke attorney general, and not denied, that when the * will nt 3 in 
aid, this writ is in en ure thereot to inform the Court how it concerns the queen, and to inhibit 
their proceedings until. &c. TY Rep. 16. a. S. P. m Anne a s Caſe.—— And in 
caſes where the e/?a:e of the party is fo fible that he cannot pray in ard, as incumbent, bailiff, copy- 


Folder, there writ ſhall nue to the juitices to furceaſ e rege incoafuke; or the farties in their 
f , Na) CO cl ude, 45 Ker: 7 *. fall proc 4 Yege inconſulto. Arg. Mo. 842. pl. 1138. in Cat ＋ 
of Brownlow v. Cop and Michel, cites 4 H. 6. 8. 9 H. 6. 3. 38 Ail. 39. 19 H. 7. 10. and 
D. 2 A 


It the dgfendant in a fern actter pray in aid of the king, and the aid be granted, now the 


Judg es ought not to proceed until 3 in lo quela comes unto them, 3 then they may 
ocecd and try the Tir es joined; but a> they ſhall not give judgment until a writ cometh tot n 
to proceed to judgment F. N. B. 152. E, h 


Br, Proce- 7. Note, it was agreed, that where the bing certifies to the u. 
* tices of aſſiſe, that the lands are ſerfed into his fands, they ought to 
But per ſurceale, notwithitanding that it be not alledged by either party. 
Cheyney J. And per Vampage, if in the aſſiſe the party alledges that the 
the lands are ſeiſed into the hands of the king, and it is found, and 
| 27 notwithitanding this the juſtices proceed, and after they have 
cd the party precedends, and give judgment, it is error, becauſe they have 
cannot al- ct a procedends in liquela; quod fuit conceſſum per Cur. Br. 


ledge mat Error, pl. 8, cites 9. H. 6. 41. 


the tence 


ments zre in the king's $ hands. — And the principal caſe was, that the firſt juſtices in eſliſe had 


freccden do 22 ela after ferjin of th 7 Zin 7: and after the pare! 4. R ithout day ty the not com! ng of 
the gust'ces, nd after general re- allachmert came, and the naw juſtices ted the « 7 and adjournd 
27 50 a fpeutt) 3 end upon th Is a Writ Came, certify ng that the t nemerts wire 1 the hands of 1 the 'T ng, 
commanding them that they ao niet proceed rege inc on fulto ; and therefore by all the juices, the y cal 
not p rocced v haut procedendo ad ud: cium; bit it is agreed there, that the taking of the afii/ 
was 500d, notwithſtanding that they had not procedendo in loquela, becauſe by thr general re- ate 
tachment a" ning was revived but the firſt or: ginal, and not the ſeifin of the king, and therctore 
they migh ; proceed ill oy were certified by writ, that the tenements were in the hands ot ite 


king. Br. FProcedendo, pl. 1. CI tes 9 H. 6. 40.—Jenk. 97. pl. 89. Cites 8. . N. B. 133. (I) 
in the new Noces there (b/ cites S. C. 


But per 8. In diſceit the de efendant, who firſt recovered by default, ſaid 
Lain, n that the tenements were ſeiſed into the hands : of the king after the re- 


eltaint, 11 
the land be covery, by virtue of an office, and demanded judgment 11 rege in- 


ſeiſed into conſulto; and the ſummoners were returned warned, and ap- 
h I 
the hands of pcarcd, and the tenant ſhewed wm, proving that the lands were 


the King, 


they ſuall ſeiſcd as above: and by ſome, the hands of the jultices bs 
| clole 
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tloſed, ſo that they cannot do any thing, but yet at the laſt they not proceed 
were examined de bene eſe, viz If procedendo came, then to be — gone 
in force, and otherwife to be void; and this for the miſchief, Diſceit, pl. 
becauſe it the ſummoners ard vetors die, then the action is gone; - 2 35 
and in writ of error by an infant, upon a fine levied within age, if 435 
the land is ſciſed into the hands of the king, yet they ſhall exa- 

mine the age, by reaſon of the miſchief, Per Littleton. Br. 

Diſccit, pl 6. cites 35 H. 6. 43. 

9. In ejefment of land, parcel of a manor, the parties were s. c. cited 
at iilue, and the prry ready at ba, a awrit was delivered in Court —_—"— 
to the juſtices, reciting the altainder of the Duke of Norfelt, and if Nn — 
Philip Earl of Arundel, for treaſon, and alio an office, finding Barington, 
that the ſaid Duke, being ſeiſed of the ſaid manor, made a fegt by the name 
ment thereof ts the uſe of himſelf for life, with ſeveral remainders in Ky 2 
tail, remainder 1% his aun right heirs; and reciting allo another Kent. 
office, finding that the ſaid Earl, at the time of the attainder, was 1 
ſeiſed of the remainder to him and the heirs males of his body * 2 
at that time, and that ejectment was brought, and iſſue joined, Coke ſays, 


&c. commanding the judges not to proceed regina incomulta; 1 
it was inſiſted, that the Court was not to delay the trial, becauſe we. * 
this was only a perſonal action, wherein the queen could receive — de- 
no prejudice, as it was admitted ſhe might if it Had been in a — 
real action: and ſome of the juſtices held, that there is #9 di fer- aid, but if 
ence in reaſon between a real and a perſonal adlian; tor ii the queen a unt de 
is ſeiſed in fee upon an attainder of treaſon, and makes a leafe — 
for life, and a formedon is brought againſt the leilce, the plain- ae 
tiff ſhall not proceed, becauſe his remedy is by petition; but in brought, 
ſuch caſc if the plaintiff ſhould proceed to trial «gainit the tenant 2 
for life, and evidence ſhould be given to the jury which con- judges, and 
cerns the queen's title, and a verdict ſhould be found againſt it appearste 
the tenant for life, this might be very prejudicial to the queen —— 
in another trial between her and the party upon the ſame title, cauſe is not 
and yet the land ſhall not be recovered againit the queen in a vallableor 

l 6 p R 3 . . {uthcient in 
ſuit againſt the tenant for life; and the reaton is the ſame in a law, al 
perſonal action, 


And. 280. pl. 289. Mich. 34 & 35 Eliz. Blo- Court 
field v. Havers. 


ought to 

diſallow the 
writ, and to proceed in the cauſe; and if the cauſe appear to the Court to be juſt and law- 
ſul (as in our books it appears to be), and not brought tor delay, then the judges ought ts 
furccaſe, &c. 


10. In gement iſſue was joined, and the jury ready to try it, 5. C. cited 


and then a writ came to the juſtices, forbidding them to proceed — 2555 


"Bar a : : . pl. 
regina inconſulta, in nature of aid, and it was allowed after great 4:38.inCaſe 


debate. Mo. 421. pl. 583. Mich. 37, 38 Eliz. B. R. Nevil v. l mou 
Barington, 2 


— Cro. E. 417. Mich. 37 & 28 Eliz. B. R. S. C. by name of SaLr IrssEE OF NEZVEIL v. 
BARHHNGTON, where the calc was that defendant was tenant in tail, with a1oers re- [ 278 1 
marmaders over, the reverſion to the queen, It wes urged that this was a very remote cauſe 7 

to have aid, and that by the Statutes 2 E. g. cap. 8. & 11 K g. Cap. 10. zuttice ought not to be 
hindered by the king's writ, either under the great or petit ſeal, and that theretore this writ ſhall 

not bt any cauſe of delaying this ſuit; but it was an\wered by Coke att. gen. that this was not to 
clay or kinder, but to do light; tos it is neither law nor juſtice that the queen ſhould be pre- 


judiced 
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judiced in her inheritance without being made privy, which ought to be by aid prayer, other- 
wiſe this writ will be granted. And the jultices held that this writ ought to be obeyed, ſince 
it appears here (though it be only in a perſonal action) that the qucen may be prejudiced in 
her title, which is recited in the writ; end here trial of right is to be ditculſed in Chancery, 
where her records are to prove her title; and ſo held, that they ought not to proceed without 
a procedendo. 


1 C. —_ 11. In action of weft, after ſpecial verdi? for the plaintiff, the 

. 5 queen by writ, reciting that ſhe being ſeiſed of the land in the 

1138. in declaration mentioned, by letters patent granted it to D. and 

Cate of his heirs, rendering rent; and that A. brought action of watt 

— ng againſt D. and ſuppoſed that he had committed waſt in the land 

Michel, which he held for life of A. of the grant of the queen, to the 
diſheriſon of the ſaid A. commanded the juſtices not to proceed 
regina inconſulta; whereupon they by agreement, after argu— 
ment by all of them, ſurceaſed to proceed. Cited And. 281, 
282. pl. 289. in Caſe of Bloficld v. Havers, as Hill. 38 Lliz, 
Arden v. Darcy, 


(B) In what Cafes it ſhall be granted; Witbout 
| Writ, | 


LI. IN a ire facing cut of fine againſt a prior, if the tenant pleads 


the releaſe of the anceſior of the demandant to his predecef 
for, to which the demandant ſays that the predeceſſir had nothing at 
the time, &c. upon which they are at iſſue, and at the day that 
the inqueſt comes, the king's ſerjeant fbervs the charter of H. I. by 
which he had given the land to the predeceſſor of the prior and 
his ſucceſſors in frankalmoign, ita libere ficut corona illud tenuit, 
and demands judgment if the king not conſulted, &c, yet the 
inqueſt ſhall be taken, and if it be found for the demandant, he 
Mall recover. 7R. 2, Aid of the king, 62, Adjudged.] 

2. In an action by an abbot againſt the bailiffs of Southamp- 
ton, for taking toll again/? the king's charter ts be free of till, &c. 
and the bailifts fay that they are the farmers of the king of the 
vill of Southampton, and that they have been ſciſed of the toll of 
the ſaid abbot always iince the ſaid charter of exemption, upon 
which they are at ique, et quia videbatur eitdem auditoribus, 
quod ad captionem prædictæ inquiſitionis ipfo domino rege in- 
conſulto pro eo quod idem dominus rex quaſi pars ejuſdem in- 

quiſitionis effe videatur cum prædicti ballivi nihil habeant, nitt 


nomine ipſius domini regis in prædicto Theolonio capiendo pro- 


cedere non debuerunt dederunt diem partibus praCictis & etiam 
080 coram ipſo domino rege & ejus conſilio, ſuch a day, 
| &c. 
—— 13. In an action by the Biſhop of Winton againſt Henry Hoſe, 
aer fer * chaſing in his chaſe, as miniſter of the king, againſt the expreſs 
charter of the king, the defendant claims to chaſe there, as in- 
cident by cuſtom to his place, as conſtable of a caſtle of the king, 
and ſays that he has ufed to chaſe there fince the faid charter, upon 


whicly 


Vege Inconlulto. 


which they are at iſſue, et quia videtur curiæ quod inquiſitio iſta 
domino rege inconſulto tam propter chartam ipſius domini regis 
porrectam quam nemo per inquiſitionem patriæ vel alio modo 
judicare debet niſi ſolus dominus rex, quam ratione ballivæ * præ- 
dictæ, quæ eſt ipſius domini regis, & ad quam prædictus defen- 
dens dicit priediftam libertatem pertinere, diftum eſt partibus 
quod ſequantur verſus dominum regem quod præcipiat procedere 
ad predictam inquititionem capiendam ſi voluerit vel quod alio 
modo faciat voluntatem ſuam in loquela prædicta. 

[4- 18 E. 1. Liber Parliamentorum 15. Dominus rex præci- 
pit juſticiariis ſuis de banco quod cum vidi poſt mortem virorum 
ſuorum petant detem ſuum per breve domini regis coram ipſis juſ- 
ticiariis de terris & tenementis quæ fuerunt wirorum ſuorum in ma- 
nu damini regis exiſtentibus nomine cuſlodiꝶ ratione minorum æta- 
tum hxredum virorum ſuorum prædictorum, & etiam cum tales 
hredes fic in cuſtodia domini regis exiſtentes vocati fuerint ad 
warrantiam in placito detis, quod jidem juſticiarii in placitis ths 
procedant ſecundum legem communem regni & quod partibus 
juſtitiz faciant complemeatum ac fi hæredes illi eſſent in cuſtodia 
alterius perſonæ extrane hoc non expectato quod inde loquan- 
tur cum doming rege, &c,] 

5. When the parties come in chancery, if any intereſt can be 
ſhewn in the king, although it be entered that it was only a ſur- 
miſe; yet a procedendo ſhall not be granted till the king's title 
be diſcufled, F. N. B. 153. (F.) in the new notes there (b). 


anger to the plea, as amen curia, upon cauſe ſhewn, that the king may have prejudice. 


Jenk. 97. pl. 8. 


6. If title appears for the king by examination of the eſcheator, 
the juſtices ought to ſurceaſe. Arg. Mo. 843. pl. 1138. in Caſe 
of Brownlow v. Cop, & Michel, ——Cites 1 H. 7. 29. 


(C) In what Caſes it lies; Counterplea. 


[ I. I action, if the tenant ſays that the king is tenant of the land, 

and demands judgment rege inconſulto, &c, it is no good 
counterplea, that the king is nit tenant; for this conuſance has 
lettled the inheritance in the king. 8 H. 4. 14. b.] 

2. But in afſiſe againſt tao, and he who is not tenant pleads this 
þlea, there this is a good counterplea; for there his conuſance 
can ſettle nothing in the king. 8 H. 4. 14. b. 

3. If it appears to the Court that the king has ſeiſed the land vwilh- 
out title, the rege inconſultato ſhall not be allowed. Co. 9. Arn? 
Beding field, 16. (Let note that the party is put to petition by 
ſuch ſeiſure. | | 


4. In affife, if the tenant ſets forth a patent of the dutchy land of 


Lancaſter for life, the —_ to the king, yet the aſſiſe ſhall be 
taken ; (for as to this land he is but as a common perſon.) 11 
H. As 8 5 b.] | 
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S. C. Ar- F. B. brought offije of the fee of mating ſuperſedonss, which A. 
_— Mk... i con 3 

claimed by patent of the king. A writ reciting the grant was 
38 and ſent to the juſtices not to proceed rege inconſulto; it was inſiſted 
faysthe par- that becauſe the vrit contained ns title to the king of the thing in 
u. demand, nor any prejudice which might happen, the juſtices 
chel was Ought not to ſurceaſe; and that the writ is founded upon a word pa- 
worn imo rent, and therefore not to be allowed; iſt, Becauſe this is a new 
- ki » Othice, as appears by the words, creamus, erigimus, conſtituimus, 
granted a in the patent, and which fays that de cætero it ſhall be an office; 
8 cal 2dly, Becauſe to this new office is annexed an ancient thing, 
: ever VIZ, the ancient fees, and if this oitice had been granted without 
L 29 ] fee it had been void, and the ſuit ſhould not be ſtayed by ſuch 
make a> Vrit; for the party could have no benefit, nor the King any pre- 
one 4. Judice by it, See Roll. Rep, 188, Paſch. 13 Jac. and ibid. 206. 
branches or Trin. 13 Jac. and ibid. 288. Hill. 13 Jac. the arguments in the 
embers of Caie of Brownlow v. Mitchell & Cox. Adjornatur, | 
G:2CS, | 


(D) Precedends in Loquela. What will be good 
Cauſe to deny it in Chancery. 


If it appears [1, JF ad be granted of the bing for a certain cauſe, if in chancery 


- 3 this cauſe afprurs nat gaad, yet if it appears to the chancel- 
king's writ, lor that there is any other cauſe by which the king has right, It 
&c. =_ the w'll not grant a procedendo, 3 H. 6, 6. Nor ought it, 4 H. 6. 
King has 

(claims in- 19. | | | 

tereſt; and if it be after 1-77, the juſtices ſhall not give judgment; contra, if it be only a nude. 
or bare ſurm ſe of the party, de hors; but fee 3 H. 6.6. Aid not to be granted in treſpaſs, without 
prayer of the party. F. N. B. 153. F) in the new Notes there (a) cites 11 H. 4. 71. | 


If thetenant [2 If the ſenaut has aid in nature of woucher of the king, and in 


Mn ak Chancery, upon pleading, it appears that the demandant has not any 
/ EY. : . 
e the king, right to recover, no procedendo ſhall be granted; but a writ 


— ſhall be directed to the bank, quod * ſuperſedeant omnins, and up- 
Fol. 309. on this it (hall be awarded in bank, that the tenant ſhall go + fine 


3 dic. 38 E. 3. 14. b.)] | 

ef the warranty, the warranty ſhall be tried in the Chancery, and a writ ſhall be ſent inte 
C. B. to take the enqueſt; but / they plead in Chancery, and there it appears, that the demand- 
ent has right, the king ſhall not have a writ to C. B. reciting the matter, and commanding them 
to ſuperſede, &c. becauſe judgment fall be there given, quod tenens eat inde fine die. F. N. B. 153. 
(E in the new Notes there (a, cites 38 E. g. 14. And per Thorpe there, the right ſhall not be 
tried in Chancery, but in cafe where the king has the reverſion, and the parſon may, but does not, 
pray in aid, & g. 38 E. 3. 19. and therefore if the king has a releaſe of the annuity, and pleads it, 


it mall not be brought into Chancery; for the aid is granted only to maintain or ſupport the par- 


ſon, although he pleads it. 19 H. 6. per Newton. dce 13 H. 4. 3. 


If it appears ['3, If aid be granted of the king where it ought not, as in an aſ- 
i judges f fiſe if the bailey ſays that a leaſe was made to his maſter for life, 
that the the remainder to the king, upon which he has aid of the king; 
-_ are though the aid ought not to be granted, yet a procedendo ſhall 
© kin-' not be granted out of the Chancery before the title of the king be ex- 


Uic king's 
emined 


6 
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eine; for any one may ſhew any other matter to prove the bands or it 
a it appear to 


title of the king. 8 H. 7. 11] | the Cod 
vy leading or ſhewins of the party, that the king hath intereſt in the land, or ſhall loſe rent or ſer- 
vice, there the Court ought to ſtay until they have from the king a proced ndo in loquela; and if 
the procedendo be directed unto any of the judges to proceed, it is good, although it be act di- 
retted unto them all, EN. B. 153. (F) 

In eſliſe by the teſtimony of F eſclkeater, or by affirmance of the aſſiſe in another writ. F. N. R. 
153. (Fin the new Notes there (a) cites 11 H. 4. 39. S. FP. Roll. Rep. 297. in the Caſe of 
Brownlow v. Mitchell, cites 9 H. 7. 10. 


[4. If aid be granted pon a leaſe made by the ling dated the 28th 
of Tune, and the proceeding ſuppsſes the leaſe to bear date the 20th 
of June, this writ does not give any warrant to the Court to pro- 
ceed.. 26K 3. | 

Jo In pracipe uh reddat the ienant had aid by reverſion, now 
upon this the grant ſhall be diſcraſed in the chancery, and when it is 
tried, and the fa ties at iſſue, there procedends ad captionem inguiſi- 28x \ 
tionts ſhall go to the bank. Br. Procedendo, pl. 5. cites 38 E. 3. J 
14. | 
6, In dwer the tenant wuched an infant in ward of the king, and 
demanded judgment rege inconſulto, and day was given ad inter- 
loquendum cum rege, and after came procedendi, and the infant 
appeared and pleaded in abatement of the vucher, becauſe the king had 
granted the ward before the voucher, &c. And per Mowbray, where 
procedendo comes upon tuch writ rege incoutulto, he thall not 
proceed to the judgment but only in dower, Er. Aid del Roy, 
pl. 18, cites 46 E. 3. 19. 

7. If the Ling by his writ certifies to the juſtices that the lands 
are ſeiſed ints hit hangs, &c, then they ſhall ſtay until the writ de 
procedendo in loqucla be afterwards ſent unto them. F. N. B. 


153. (F.) 


(E) Procedendo ad Judicium. What will be 


good Cauſe to deny it in Chancery. 


x CL 
out of the Chancery, though title after appears ts the Court for the ing, or 
the demandant to recover, yet he ſhall not have judgment before a 20%: &Cs 
procedendo ad judicium comes to the Court, 7 R. 2. Aid del Is 
8 
Roy. 61. lulto, &c. 

5 the proce- 
dendo ſhall be in loguela after the cauſe of aid examined, but nt procedendo d judicium, unleſs wn 
caſe of dower only ; for there aft r the aid granted and examined the proced«endo ſhall be ad judi- 
clum ; for the cauſe of the dower ſhatl be aiſcuſſ d in the Chance y before the procedendo granted. Bl. 
Procedendo, pl. 2. cites 46 E. 9. 15 S8. P. F. N. B. 453. E) in the new Notes there a) 
cites 46 E 3 29. And adds, that n all plras, but thoſe of gower, where aid of the king is granted, 
there 1s a clauſe of quod no» procedant ad ſudi iu rege incontuito;' and ſays, nota, that there 
ought to be in the procedendo in dower an expreſs e to proceed to judgment, otherwiſe if the 
writ only commands to do right reaſon, udgment ſhall be given, and 'cites 26 E. 3. 38 —S. P. 
Br. Aid del Roy, pl. 18. cites 46 E. g. 19. 

It any man prays in aid of the king en @ zeal ation, and the adi, granted, it ſna be awarded, 
that he ſue unto the king in Chancery, and the juſtices in C. B ral! lay until the writ of procedends 
in loquela com-s unto them, and then they may proceed in the plea, untit it become that they 
ought to give judgment for the plaintiti and then the juſtices owoh? not ta proceed to |udrment 
15 727 the writ comes to them to proceed to Judgment, which 1S called a writ de £ roced: ade 4 Hud. 


cn, F. N,. B. 253, (E/ ſa2. Ie. 


[1, IH upon aid granted by the king, a precedent in laquelu be granted Upon aid of 
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(2. In grare impedit by the king, if the ling command; by uit nut 
ta proceed, and after the king ſends to the Court, that the defend- 
ant ſhall have the effect of his preſentment, the defendant thall have 
judgment to have writ to the biſhop without other authority to 
give judgment; for this cannot be any prejudice to the king; 
for in every judgment, where he is party, his right is ſaved. 
18 E. 3.57. Adjudged. |] 

| 3. In 2%, if after the procedendo in loquela, an fue be tried 
fer the plaintiff, yet when the tranſcript of the record comes into 
Chancery, it it appears that the trial is not god, becauſe the venue 
Was ut well awarded, the procedendo ad judicium thall not be 
granted. 13 H. 4. 3.] 

4. A procedendo ad judicium was quod ad finalem diſcufſionenm 
precedant, and thereon the judges gave judgment. F. N. B. 153. 
(E) in the new notes there (a) cites 29 E. 3. 12. & 3 E. 3. 3. 

But Brooke 5. In aid prayer they proceeded to judgment in ſcire facias t7 
ys. 3 repeal letters patents upon procedendo in loquela, and no proce- 
that after dendo was ad judicium. Br. Procedendo, pl. 3. cites 7 H. 4. 33. 


procedendo | ; ; 
the tenant {aid nothing, and it was ſaid that the plaintiff ſucd procedendo ad judicium, and 


had judgment. Br. ibid. 


[ 282 J (F) In what Caſes the Juſtices may proceed Rege 


Inconſulto. 


In ame, if 1. JN aſſiſe, the tenant ſaid that the eſcheator had ſeiſed the land in 
the party at the king's hands, judgment whether rege inconſulto z the 
the firſt day col A Lad PE 4 dl ws ral 
a/edze5 that Eſcheator ſhall be thereof examined, and if it be true, they tha 
the ten-ments fue to the king, and the eſcheator ſhall ſhew cauſe of the ſeiſure; 
4 for if the eſcheator ſeiſes without cauſe, aſſiſe lies againſt him, 
kinds, ang and in the aſſiſe againſt him it ſhall be tricd whether he had 
4 found cauſe or not, and if the cauſe be true or not. Br, Afliſe, pl. 
y exami- £ : | 1 
r 25 7+ Cites 24 Aff. 7. 21 | 
the eſcheator, the party ſhall ſue to the king, and the juſtices ſhall ſurccaſe, and yet if they 


proceed it {hall not bind the king; but yet they ſhall ceaſe, becauſe evidence may be found 
againſt the king by the iſſue; and if it be alledged that the tenements are in the king's hands, and 
yet the juſtices proceed without procedendo in loquela, it is crror; per Vampage. And i. 
ſ-ems there that they ought firſt ta have procedends in loguela, and after a procedendo ad judicium, Bi. 
Alle, pl. 3. cites 9 H. 6. 4% 


2. Where the ling has any intere/? they ſhall not proceed till 
the king be conſulted, which was affirmed by ſeveral. Br. Aid 
del Roy, pl. 101. cites 1 H. 4. 10. 

3. Re- attachment, if the king certifies to the juſtices of aſſiſe, that 
the tenements are ſeiſed into his hands, commanding them not to pro- 
ceed rege inconſulto, they ought to ſurceaſe, notwithſtanding 
that no party alledged it; per Paſton, quod fuit conceſſum. Br. 


Aſliſe, pl. 3. cites 9 H. 6. 40. 
For more of Rege Jnconſulto in general, ſee Aid of the 
Ling, and other proper Titles. 


(A) Regiſtering 


ance, &c. 


to be valid. 


1 282 J 


(A) Vegiſtering Acts. 


I, 2 Anna, cap. Eo ACTS, That a memorial of all deeds and In a caſe 


etween 2 


hi bo be conveyances made aſter the 29th of Sept. 1704, yurchafors 
and of ali will;, fc. made in the Weſt-Riding ot Yorkſhire, may of lands in 
be regiſtered. Yorkſhire, 

8 where the 


S. 2, 3, 4, 5, 0. Regiſters office to be kept at Wakefield, Di- ,16purchaſer 


redts how the regiſter is to be elefted, and when and what is to be having n0- 
. tice of the 


one during vacancy by death, „ 
S. 7. AHemerials of wills to be under hand and ſeal of one of cf, bes 
the deviſces, his guardian or truſtee, atteſted by 2 witniſſes, one _ it rat 
PR bes | . = not regie 
whereof hail prove on cath the Signing and fealing ſuch memorial, 2 — hn 
which oaths the regiſter is impowered to adminiſter. and purchaſ- 
S. 8. Memorials ſhall contain the day and year of the date, the ed the ſame 
names, additions and , of the parties and witne{/es, the heredi- a = 
taments, the places where ſuch hereditaments lie, that are thereby The regiſe 
conveyed, or deviſed; and the deed, conveyance, or will ſhall be tered, yet it 
proauced at the time of entering the memorial ; and the regiſter ſhall warn = 
thereen indorſe @ certificate of the day, hour, and time of ſuch entry having no- 
and the page where entered; and the regiſter er debuty ſhall ſign ſuch _ of the 
certificate, which ſhall be allowed as evidence; the page of regiſter chaſe. ah 
book, and the memorials entered, ſhall be numbered, and the tine of 283 J 
the day when regiſtered, entered in the margin of the regiſter and it was not 
memorial, | — 
S. 9. 10, 11, 12, 13, 14, 15. 22. Relates to the regiſters, &c. and that hig 
cath and ſecurities, times of attendance, fees, and penalties on miſc getting his 
behavinur, hab ml 
S. 16. This aft not to extend to copyhs!4 or leaſchald eſtates, at — 
rack rent not exceeding 21 years where the actual poſſeſſion goes with was a fraud, 
the leaſe, = c—_ 
S. 17. Manors, lands, Ec. to be but once named in the memorial, \as dei 


Sc. where there are more writings than one for making the convey- only to give 
parties no- 


: | ice, wh 
S. 18. A memorial of deeds, Oc. made in London, or ther place min 7 


40 miles diſtant, which concern any lands in the Meſt-NRiding, may otherwiſe, 
be regiſlered on affidavit, and the regiſter to give certificate there- H 


ſuch re- 
upon, £4 8 : | giltry, be 
S. 19. Punijhes forging or counterfeiting memorials or certificates, 5 danger of 
y 1 eing im- 
and perſons for ſwearing themſelves, — 


S. 20, Memorials of wills entered in 6 months after death of de- a prior pute 
viſer dying in England, Sc. or in 3 years after his dying beyond ſea, _ or 
mortgage, 


; b a : : „ Which the 
S. 21. Incaſe a deviſee by ſome inevitable difficulty, without his are in __ 


wilful neglect, be diſabled to exhibit a memorial within the times be» _— 4 
fare limited, then the regiſtry thereof in 6 months next after attain- ag notte 


mens 
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thereof ia ment of the ſaid will, or probate theres, or remeval of the ſaid dif- 


* feeulty, ſhall be a ſulſicient regi/iry. 

by the re- 23. This act ta he deemed a public a. Z 

giſtry. De- $5 Ain, cap. 18. /. 1% 2 Enac,, that from 24th Tune / 
creed by | | 7 To . * 

my Lord 1707, a. bar gains and ſales of lands, Or. in the I e/t- Riding of 0 

Chancellor 1 2r+/vire, iurgiled in veu!, ter s 6/Jice at IVat field. ſhall be good in 0 

2 Abr. law, as i inrolied at IFoijimn/ier; that the inrolm nts be in parch- 7 
qu. Cates, „ent, and Hall be alete, in al courts, and ſuch inrolment be deemed 

„ na. 7 ; 5 / 7 

Blades v. enterixg a e ,j,C thereof. | | a 

Bladcs, S. 4 That ns judgment, Sc. (unleſs entered into in the name of, and 70 

on the king's proger account ) ſhell affect ary ma ners, De in the Mes- a 
Riding. but fromthe timethatamencrial thereaf be entered in reg iſter's 

office, exprifſing in caſe of a judgment the names of plaintiffs, and of 

names and add tics of d:fendauts, ſum recovered. and time of fugn- t/ 

ing; and in cale of jtatutes and ccoguigances, th date, the names or 

aud alditimns of coonizors and cognizees, ſums, al b, fore whom ac- 91 

Tuoto lege le the party defiring the entry Mall leave with the regiſter nu 

er deputy, ta le fil>1 in the office, a memorial of fuch judgment, ſta- pd 
tute er recomnigance, firned by the proper Hicer for figning ſuch 
judgment, Sc. or in che office ſuch ſtatute jhatl be inroled reſpec- 

tively, together with an affidavit ſworn before a judge at Wejtmine in 

fter, or maſter of chancery, that ſuc memorial was ſig ned by ſuch of- No 

ficer, for which memorial juch officer is to be paid 15. and na more. 170 

S. 5. Regifler to enter ſucſ memorials, and give a certificate, if 

required, | mg 

S. 6, 7, 8. Relates to the ſecurity given by the vegi/ier, bis fees, Ga 

and penalties on forging or counterfeiting entries, and perjury, | nes 

S. 9. Al certificates by this or the former act required to be given 2917 

in caſe e ſearches, jhall be ſigned by regiſter or deputy, in preſence / 

of 2 witneſſes, acts 

S. 10. On certificate that money due an mIrigages, Sc. is paid, inns 

regiſter to make an entry thereof, We, 7 

S. 11. Proviſe that if judament, Ic. be entered in 30 days after. tore 

the firning or acknowle1y ment, all the bands that ſuch defendant or his } 

egnizor had at the time of the figning or acknywiedg ment, fhall be the |, 

beund thereby, ment 

S. 12. This aft to be deemed a public act. | | att i 

3. 6 Ann. cap. 35. J. l. Enadls, That a memorial of all deeds and 5. 

conveyarces, and of all wills and deviſes, whereby any Mansrs, lands, regi/ 

Sc. in the Eaſt-Riding of Tork/hire. er town and county of the town that, 

of Hu. may be affected, may be regi/tered, and that deeds not fo re- or he 

giftered ſhall be adjudged fraudulent and void. after 


S. 1. Eftabliſhes the method of regiſtering ſuch memorials; and 
the regiſter office to be at Beverly. | | 

S. 27. Mertgaces, jadments, &c. wheresf memorials are entered, 
and afterwardi monies due thereupon be paid, regifter may make an 
entry in the margin, that juch mortgages, Oc. are di charged. 

F. 28. Praviſo if judoment, c. be regiſtered within 30 days after 


— 


figning, all the lands which cognizory Sc. had at the time, ſhail be 
bound. 
| | | S. 30. Vo, 


Regiſtering Acts, 
S. 30. In all deeds of bargain and ſale, to be inrolled in purſuance 


of this aft, whereby any eftate of inheritance in fee-ſumple is limited 
to the bargainee and his heirs, the words grant, haryain aud fell, 
ſhall be adjudged an expreſs covenant to the bargainee, his heirs and 
affions, from the bargainor for himſelf, his heirs, executors, and 


admnmtrators, that the bargainor was ſeiſed of an indefealible eftate 


in fee free from incumbrances, (rents and ſervice due tothe lord of the 
fee excepted) and for quiet enjoyment again/t barvainor, his heirs au 
alſions, unleſs limited by expreſs words contained in ſuch deed, and that 
the bargainee, his heirs, executors, adminiſtrators and afſions, mu in 
an a&l1;n oſ/izn breaches, as if ſuch eeyenants were expreſsly inſerted, 

S, 31. Ftuery leaf of the regiſter- ast {hail be ſinned by two juſtices 
of the riding appointed at the general quarter-ſeſ/ins, and an entry 
thereof from time to time ſhall be made sy the cler of the peace in the 
order-bork of the jefirns, and ſined by the juſtices that ſigu the re- 
gifter-books, and an entry ſhall be made and fivned as afgreſaid, of the 
number of the jaid beoks, and how called or marked, and now many 
pages each contains, | 

S. 33. Tis aft is be deemed a publick ad. 

S. 34. From 297% September 1708, all the proviſions, clauſes, Sc. 
in this ad, an! contained in the above rected acts, to affett all ha- 
nours, manors, Sc. within the Weſt Riding, as if the ſame were 
inſerted in the aid acts, 

4. 7 Ann. cap. 20. Another like act made for the public regiſter- 
ing of deeds, convevances, and wills, and oiher incumbrances which 
Hall be made of, or that may affe# any honours, manors, lands, tene- 
ments, or hereditaments within the county of Middleſex, after the 
23th September 1709. | 

Provided not ta extend to copybold or leaſes, &c. | as in the other 
att] or to any the chambers in Serjeant's-1nn, the inns of court, or 
inns of chancery, 

Judgment, ſtatute, or recognizance, other than ſuch as ſhall be en- 
tired into in the name, and upon the proper account of his majeſty, 
his hers and ſucceſſors, ſhall eſfect or bind any honours, &c. being in 
the ſaid county, but only from the time that a memorial of ſuch judge= 
ments, &c. ſhall be entered at the ſaid regiſter's office, as by the ſaid 
att is directed. 

5. 8 Geo. 2. cap. 6. Another like act was made for the public 
regiſtering of all deeds, conveyances, wills, and other incumbrances 
that ſhall be made of, or that may affect any honours, lands, tenements, 
cr hereditaments, within the North-Riding »f the county of Vork, 
after the 29th day of Sept, 1736. 
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Nehcaring. 


i. THE Court would not rchear a cauſe after decree figned aud 
iurelled, notwithitanding the ſaid cauſe had been opened 

ſince the inrolment in order to rehearing, and diſcharged the 

order for rehearing. 2 Chan. Rep. 361. Coltman v. War. 

2, Aplaintiff in a bill of revirror onutted making the wife a party, 
who betore was a detendant with her huſband, and where the 
hufband claimed only in her right; but becauſe ſeveral mztivns 
ab ere afterwards made in her name in the ſuit, and a commiſſion was 
executed in her name ſince the decretal order, and named her de— 
fendant in the title of ſeveral orders, and the order was confirmed; 

I 285 |} this omiflion was held to be no cauſe for a rehearing, the de- 
fendants having made her a party by the proceedings, and all 
having ſubmitted to it, her name muſt be uled as a defendant 
throughout the cauſe. Chan. Rep. 25 2. 16 Car. 2. Peachy v. 
Vintner. 

3. Rehearing granted on ſuggeſtion, that ſpecial matter, diſ- 
cloſed in the replication, came ut in within time ſo as to be exa- 
mined to and put in iſſue, and that the now defendant had dit— 
covered full and ſtrong proof. But Finch C. took notice how 
dangerous it would be, if after publication paſſed, and people 
ſeeing where a cauſe pinched, they ſhould then be at liberty 
to look out witneiles to bouliter up the faulty parts of their 
cauſe, Vern. 47. Paſch. 1682. Jones v. Purefoy. 

On a re- 4. Upon the plaintiff's petitioning to rehear, the cauſe it open 05 
wem to the whole and every part of it, with reſpect to the defendant ; while 
61-1525; in reſpect to the plaintiffs, it is only open as to thoſe parts of it 
wat tige complained of in the petition. Pur Lord C. Cowper. Wms“. 


== Rep. 300. Mich. 1715. in Cafe of Rawlins v. Powel, 

742%. = 3 . . 2 
Scl. Chan, Caſes, in Lord King's time, 13 Trin. 11 Geo. 1. 1725, Colcheſter v. Colcheſter, 
S. P. Ibid. 24 Trin. 11 Geo. 1, And if all do not petition, ther it is open to the petiticnc's 


only. Iayward v. Colley, 


5. No progfi to be read at a rehearing that were 7 read at th: 
firſt hearing. MSS. Tab. cites Feb, 23. 1706. or 1726. Williams 
v. Lane. | 


For more of Rehearing in General, ſee Review, and other 
Proper Titles, 
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Relation. 


(A) Relation. 


1 IT a man dies poſſeſſed of certain goods, and after a Hranger tales 

them and converts them to his own uſe, and then adminiſtra. 
tion is granted t5 J. S. this adminiſtration ſliall relate to the * death 
of the tettator, o that J. S. may maintain an action of trover 
and conxverſion for this converſion before the adminiſtration 
granted to him. Trin. 10 Car. B. R. between Lock/inith and 
Crefavell adjudged, this being moved in arreſt of judgment, after 


verdict for the plaintiff, Intratur. Hill. 9 Car. Rot. 729.] 


For this 1s 
to funiſhᷣ an 
unlawful 
act; but 
relations 
ſhall never 
deut any 
Tr: ht legally 
© » 
veſted in 
another be- 
Seen the 


death of the wtr/tate and the commuſſhon 2 adm tration. As in cafe of rent due to inteſtate, and then 
the goods of the tenant are taken in executor, and then after the money levied, adminiſtration is 
granted to J. S. the Court of B. R. denied to make a rule on the ſheriff to pay J. S. a year's 
rent gut of the levied money, purluant to the 8 un. 14. Arg. G. Equ. R. 224. cites 4 Geo. 2. 


Waring v. Dewberry. 


S. P. Br. Relation, pl. 15, cites 35 H. 6. 8.—8. P. by the opinion of the Court. Br. Re- 
lation, pl. 29. cites 18 U. 6. 22. and Fitzh, Adminiſtr. 2. —8. P. Ibid. pl. 34. And there the 
adminiſtrator may hars ation of treſpaſs againſt him who meddles with the goods before, without au- 
thority. But contra againſt the ſervant of the ordinary; tor he mediicd by authority, in reſpect of the 


«dmiuiſtration ; cites S. C.—Ibid. pl. 46. cites S. C. 


2. If a mon ſoiſed in fee of land, grants to the king in fee by deed 
and after the 41ng before the ſaid deed is inralled, regrants u to him 
in fee by letters patents, and after the deed of grant made to the king, 


is inrolled; this ſliall ſo relate by the inrolment to the firſt act, 


t at it ſhall make the grant of the king “ good. Hohart's 


Reports, between Needler and the Biſbap of Winchefter, Caſe 
293. | 8 | 
3. Leaſe for life on condition to have fee when the condition is per- 


firmed ; he has fee from the commencement of the leaſe, as by 
one and the ſame grant, and as one and the ſame eſtate. 8 Rep. 


77. Trin. 7 Jac. C. B. in Lord Stafford's Cale. 


4. Relations cannot take away the freehold, but ſave incumbrances, 
Arg, 2 Roll. R. 326. Paſch. 21 Jac. B. R. in Lord Shefreld's caſe, 
cites Pl, C. in Nichol's cafe, that where tenant for life was upon 
condition to have fee, and the reverſioner was attaint, and the 


tenant for life performed the condition, and office was found; 


this ſhall not relate to take away the effect of the condition, 


Hob. 220. 
[ 286 ] 
pl. 294- 
Trin. 16 Jac, 
S. C.— 


Brownh. 


162. S. C. 


Fol. 400. 


2 Brownl. 
25% in 8. C. 


A. made a 
leate tor 
years of 
land to J. S. 
an alien, 
upon condi- 
tion on pay- 
ment of 
100 l. to A. 


wy 


. _ — 


WAL 3-44. Cot 
+ » 


en 
1 


during the leaſe, then B. to have fee, Afterwards the king made B. a denizen, and after that B. 
paid the 100/, This was all found by office; Dyer cited it as faid by Frowike in his reading, 
that the king ſhall have fee, {But it is (aid there (under correction] that the law ſeems to be other» 
wile; for the condition being that on payment he ſhali have {ee, the fee thall not veſt till the 
payment; for though the condition thall have relation to the Iivery to avoid incumbrances, yet as 

2 2 to 


- 


— 1-4 


— 


+> 1 


2 


— a _— 
— 
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— 


to the viſtiar of the fee it Than 1 have relation only to the time of the payment; for the condition 
is, it he pay that then he ſhall have fee, and he cannot have it before, and then when the tce was 
veit-d in him he was . and had capacity us a ſubject ; fo that the time when the cond i- 
ton ves made is not o much to be reſpected as the time when the fee veſted; und when tlas 


voted, he was capable as a ſubject. Pl. C. 482. b. 483. Mich. 17 & 18 Eliz. in Caſe of Ni- 
end v. Nichols. 


$ Inqwiftron en all cutlusury in debt was en in Berks, the 

lefeundaut came in as e and pleaded ; _ he had obtained a 

judgment a: baut the perfor eutlawwed in C. I. at Weſlminfler in the 

unity © Aliud x, in a plea of debt for 6091. and that aft revards 
Ty 


< fame Court of C. B. ut We/ mint, iu the c nnty of 4 Midaleſex 
county 4 fare ſelid, and had a 


he ie projeden elexit ; 2 the eric of the 


moiety of the lands in Berks found in the inquititi ion delivered 
to him, and avers them to be the fame; upon demurrer amongſt 
other things, it was objected that thoſe words, ſheriff of the 
αẽp1 aforeſaid, muſt relate to the county of Middleſex, that 
being proximum antecedens; and if ſo, the ſheriff of the county of 
NMids Ueſex cannot deliver lands in extent in the county of Be Ks. 
But it was anſwered, That the rule ad proximum antecedens 
fiat relatio hath many reſtrictions, and does not always hold; 

but relation ſhall be had fecundum ſubjetam materiam, and ſo as 
to avoid incongruity and abſurdity, Judgment was given for 
the defendant, Hard. Mich. 165 6. The Attorney General v. 
zuckeridge. 

6. In a \ ſpecial verdict in ejeFment, the declaration was 7 /eve- 
ral mee in the fever pariſhes of St. * . cel, wh F es, Ws 


if Se. Peter pr” St 5. but that there is 125 par; * a 1 St, ” a 0 ; 
nor none called the pariſh of St. Paul, Ihe Court held clearly, 
that the copulative (Et) fhall relate io that which is real, and ha. 
an exiſtence, ut res magis valeat, not to make St. Peter's one pa- 
riſh, and St. Paul's another, but to make both one pariſh, and 
the words (ſeveral pariſhes) are ſupplied by the other parithes 
before mentioned; fo that if there is any ſuch pariſh as St. Peter 
and St. Paul, it ſhall relate to that. Hard. 336. Mich. 15 Car. 
2, in the Exchequer, Ingleton v. Wakeman. 


[ 287 J (B) Relation. Shall 2 Defeat Meſne Lawful 
Acls. 


S. C. cited | I. F a meſne anceſior, to whom a right deſcends, males a relea/e 
3 a and dies, the heir, though in ation anceſtrell he ſhall claim 
eee of the poſſeſſion, and as heir to the anceſtor paramount the re- 
Ron den. — leaſe, yet the releaſe ſhall bind; for he ought to make the de- 


> © Releaſe ſcent by the meine anceſtor. 7 II. 4. 19. b. 


(H, pl. LY 
Contra c 2. Office found after the herr of the tenant of the king had ſuffer od 
ER oo recovery by title, ar made a fesffment, ſhall not defeat the recoverys 


- * 


7 „er 
74:4. nor the fe: fment, nor the fe Yin 75 the baron ie give the feme dower 3 


e, 
and 


1 


red 
eryy 
r; 
and 


do ſo note that it has not relation to defeat meſne acts, hut only but thoſe 
co give the King the profits, Br. Relation, pl. 18. cites 1 H. 7. % be 


nt betore 


"SY Sx 4 II. 7. I. the ollice 


found, ſhall not be avoided by the office which comes alter. Ibid, 


3. Where judgmont or recovery affirms the fir/? priſeſſron, this ſhall 
not avoid meine acts, as recovery u aft or ceſſavit, this ſhall 
not avoid a charge granted before; for thoſe aftirm the tirit poſ- 
leffion; contra of reverſal by error, attaint, or writ of diſceit, thoſe 
ditaffirm the tirit poflefiton, therefore thoſe thail avoid meine 
acts. Br. Dette, pl. 139. cites 4 H. 7 13. 
4. A. by parol, gave a mansr io which an advowſin was apen- Cre. E. ach. 
: . a C | l 0 4 Mich. 2 
dant ) with the appurtenances to B. and made livery on parcel of an & 
' 5 35 "He J 7 2 33 Eu. 
the land; vejore atlyrFnment the grantor granted the dil naa tO nno- SC, 
ther, and then att5rument is had to the grant ot the manor, &c. N 183. 
All the juitices held, that the attornment ſhall have relation to , 
make good the firſt grant. And. 256. Trin. 30 Eliz. Rot. 2024. pl. 239. 
Long v, Heming, d. ©. 
4 Le. 216. 
pl. 340. S. C. Adjournaturs 


5, Office found of zde-cy hl have relation to the 47h of the S P. 8 Rep. 
ideot, to avoid all meſne acts done by the infant, as feoffments, 78. 
releaſes, &c. 4 Rep: 126. b. Paſch, 1 Jac, B. R. in Beverley's 
Cafe. Cites 32 E. 3. &c. tit. Sci. Fac, 106. and Stamf, Pre- 
rog. 34. b. & F. N. B. 202. (E.) 

6. A. acknowledged a flatute to B. the 22d of Fanuary, and 
afterwards confcfled a judgment to C. the 234 of January next 
enſuing. And it was reſolved that the judgment by relation will 
defeat the ſtatute 3 for judgment has relation to the etloign day, 
and that is the 20th of January. Het. 72. Mich. 3 Car, C. B. 
Stamford v. Cooper. 5 


(C) Notes; And Conſtruction. 


1. EMPL R ita fiat relatis ut wvaleat diſpeſitis. 6 Rep. 76. b. 
Sir George Curſon's Cafe. 

2. The relation f ade of parliament is violent. If a bargain 
and ſale be, the inrolment after will make acts betore good; 
but a relation by men lago will not make an act good, which 
was before void Arg. Godb. 376. in Brooker's Caſe, —Cites 
3 H. 7. St. Leger's Caſe. Petition 18. 

3. In caſes of relation, they many times ſhall have relation f 288 
to make or defeat a thing to ſome _reſpets, and to other ſrefpeCts] And there- 


tore if One 


the ſame thing ſhall not relate, and ſhall be taken always as e 5 008 
fon allows. Arg, And. 352. Mich. 29 & 30 Eliz. in Caſe of and the 4/- 
Butler v. Baker. 1 


a fjea/fmnt 


to one who makes a leaſe, and the diſſeiſee re-enters, in this caſe he fall not puniſh the jeoffee nor his 
leſſee by action of treſpaſs; but he thall puniſh all meſne treſp:itors to the diflerfor who uter— 
meddle without title, and this entry of the diſſeiſce defeats all meſne eſtates and c.arges 
tween the diſſeiſin and the re- entry. Arg. And. 352, in Calc of Butler v. Baker, cites it as agreed 
7 E. 4. 18. & 21 E. 4. 


1 


Oe 
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288 Belation. 


an ann in 4. Relation ſhall always be wt ſententia non imp: Aiatur, and not 
an W245 to the laſt antecedent. Arg. Cro. E. 113. Mich. 30 & 31 Eliz, 


xot to th: 

vent artece- in Caſe of Butcher, alias Boocher v. Samford. 

de bu 

to chat which accords. 3 Lev. 239. Irin. 1 Jac. 2. C. B. Barns v. Harvey. 


23 Rep. 21, 5. Relation ig a ji&:5n F luau, to make mule of a thing ah 


XI. 5 

Call initio (o a certain intent) nich in rei veritate had eſſence, 
Relations and rather for neceſſity, ut ret magis vatcat quam pcreat. 3 Rep. 
are Ections 28. b. Mich. JJ & 3 1 Ekz - hs R. in Cate Us Butler V. B. ker. 
Which are efwiys arcombe wed mitt equity, per Ventris J. Arg. 2 Vent. 200. 1 in. 2 W. & M 
C. B. in c fe of Tromnion v. I. . t is as true that there is iometimes lots and da- 
mage to t urd perions < nſequent upon: „but then it is What the law Calls Gamnum a0 26 n- 

Jurta, which is a known and itated reneg in law. Ibid, 

And tere- 6. As relations ſhall extend 5 770) l fo Ut. re fame 2 gs a, wy t5 oe and 
tore 1? a 7 

ws mk. the ſame intent ;; 5 fo they {hal! extend 9770 V 2 ue, 14 parties „ 
— 1214 

feofm:nt and never ſha!l be {trained to the prejudice of a wh N who 


of 4 manor, is not party or privy to the faid act. 3 Rep. 29. a. in Caſe of 
derd Or 3 

Wihous Baker v. Butler. 

Geed, and a long time after the liwery, the tenants attorn to the f-ofice ; tle attornment in this 
caſe for neceſſity, et ut res magis valcat, Tall have relation by fiction of law to pa's ab initio; 
for otherwiſe the tenements ſhall never paſs; and if they pats not ab initio by fiction of law, 
they ſhall not be parcel of the manor, according to the purport and intent of the teotiment, tt 


they ſhall paſs at feveral times: but yet this relation ſhall not charge the tenants tor arrearages in f 
the mcan time, 3 Rep. 29. a. in Cate of Baker v. Butler. S. P. Co. Lit. 310. b. 
So if feoffee upon condition grants a rent- charge out of the land, aud after the grantee brings 
a writ of annuity ; now this was annuity ab initio between the grantor and the grantee, but as to 

the feoſtor, who by the grant was intitled to enter for the condition broken, t his ſhall not have 9 
any relation to his prejudice. 3 Rep. 29. 2. b. in Caſe of Butler v. Baker. 7 
* . / . bd Fu 
S. C. _ p. 7. Where to the perfection or conſummation of a thing, 1 
* 's* 2 accidents are requiſite, and the one happens in the time of one, ou 
252. and the other in the time of another, in ſuch caſe ncither the wy 
Doderidge one nor the other ſhall tate benefit of this; becauſe both did not 1 

J. denied : ene, a ; 8 
Aus cafe of fall in the time o any one of them, and both are requiſite 2 He wa 
the ceſ>vit, conſummation of the thing. As if lord and tenant be by certain day 

N 47. rent, and the tenant ct for one year, and then the lord | pl 
ACN. ; £ 
Car B. R. grants away his ſeigniory, and then the tenant ceaſes for another | 8 
in Caſe of year, in this caſe neither of them ſnall take benefit of this ceſſer. | day 
Cornwallis l > 2 711 A 3 
00954 2 Rep. 92. b. 93. a. Trin. 43 Eliz, in Binghanv's Caſe, Mic 
Word. | | 9. 
| 8. Where the c:mmencement, progreſſion, and conſummaticn of 4 to t! 
thing are nec eflary to gs gel her, there all of them are to be re— 2 

ſpected. Per Flemi ng Ch. J. 3 Bulit. 11. Hill. 12 Jac. in Cate Per 

of the King and W aller v. Hanger. v. 
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289 (D) Of bat Things in General, And v what 


Time. 


A MAN tendered ta be attorney for the defendant at the u. iþ 


Prius, and the puflices recerved him conditiona/ly, ſcil. 1 
4%. 


3 


LT dl — 


Belation. 


the defendant would afſent to it, and after the defendant aſſented to it; 
this hall have relation t9 the mf: prius before, quod nota bene, 
matter of record accepted upon condition, and this in a præcipe 
quod reddat. Br. Relation, pl. 26. cites 7 H. 4. 3 & 8H. 4 3. 
accordingly, 

2. A man is & reffed in Lenden, and after zurit is returned again/? 
him returrtavie in C. B. the tee of which writ ts before the plaint in 
Linden, and the return ts er; and therefore this ſhall have rela- 
tion to the teſte, and o the defendant itall have privilege of 
C. B. Br. Relation, pl. 28 cites 9 H. 6 54 

3. Patent of the king, pardon, &c. which are matters of record, 
all have relation Z9 the date or teſte, and matters in fact, as re- 
loſe, obligation, &c. 1% the delivery of it. Br. Relation, pl. 13. 
cites 37 H. 6 21. 

4. If a man be bound for the tenants of D it ſhall be intended the 
tenants ev/ich D. had at the time of the obligation made. Br, 
Relation, pl. 39. cites 39 H. 6.6. 

5. Where the % of the writ gf appeal of death is within the year, 
and the return and the demiſe of the king is after the year, there by 
re-attachment the year ſhall be ſaved by relation to the original, 


Pr. Relation, pl. 24. cites 10 E. 4. 13. 


6. Remainder to the right heirs of W. N. who is alive, and after 
dies, ſhall then paſs a principio. Br. Relation, pl. 20, cites 
34 « . 31. 


. In v:cE@ment a verdict was for the plaintiffs; a mztion in arre 
& 5 


of judgment was made 4 days after; and it being @ ſpecial matter 


of law, the Court took time to adviſe, and in ihe mean time one of the 
Plaintiffs died, It was objected that the fauur of the Court fbould 
it prejudice the party; for after the firſt 4 days the judgment 
ought to have been given preſently ;z and in this cafe the judg- 
ment ſhall have relation to the time when it ought to have been 
given, at which time that plaintiff was alive; and ſaid that it 
was lately fo adjudged in DRRICK James's Cate, who died the 
day after the verdict, and yet judgment was not ftayed. Le. 187. 
pl. 264. Trin. 31 Eliz. B. R. liley's Caſe. | 

8. Bond by tao, ſigned by ie at one day, and by the other at ancther 


day, ſhall relate to the firſt delivery. Cro. E. 622, 623 pl. 15. 


Mich. 40 & 41 Eliz. Collins v. Harding. 

9. Grant of fret then growing ſhall not refer to the date, but 
to the delivery of the grant: fo covenant to pay for corn then 
laden, if there are 10 months between the date and the delivery. 
Per Fleming. Cro. J. 264, Mich. 8 Jac, B, R. in Caſe of Offley 
v. Hicks, 


10. A judgment ſhall relate to the efein-day, Cro. Car. 102. vo 726 


Hill, 3 Car, C. B. Stanford v. Cooper. 


— Hutt. 95. Standford v. Cooper, S. C.—1 Rep. 94. Shelly's Cale. 


11. When times are requiſite to the perfection of an aft, it * So of two 


ſhall be ſaid upon their conſummation, to receive its perfec- 


tion from the firſt, as D. 246. of a ſine levied by a feme ſole. | 


4 4 Arg, 


j 


KITS. > ar £ 
TS Ia 
s 7 


—1 Rep. Arg. Cro. J. 449. Mich 15 Jac, B. R. in Cafe of Baſkervill v. 


es. 30 Brockett, 
Shelly's 


Caſe. — 19 Rep. 49. Lampet's Caſe. 


Jo. 428. per 2 Juſt. in Caſe of Harper v. Burgeſlrs of 
Derby. — 5:7 where 2 ceremontes are necellary for the perietion of a thing, it is not there 0; 
any valid ty until the laſt be effected, and that it ſhall not relate, &c. tor then it ſhovid be ty 
the prejudice of a third perion, Co. J. 451. Arg. Cites the lait caſe put in Butler aud Baker's 
Caic. 3 Kep. 3, 30. as 


L 290 (E) Aﬀs ſubſequent _ to precedent. In what 
aſes. 


Br. R la- 1. W BERE a man delivers an gbligatian to be as an eſcrow to 


ton, pl. 1. 3 * . ; * - 2 , 
> ay cliver to the obligee as his deed, after certain con- 


cucs S. C. 9 2 . C TH 

— $ if dition performed, there upon the delivery after the condition 
man ee performed, it ſhall have relation to the tirit delivery to be his 
3 deed; fo that if the cbligor in the mean time, between the jirft deli- 
condo wery and the ſecond delivery dies, yet it ſhall bind him by reaton 


that it de of the relaticn, Br. Non eſt Factum, pl. 5. cites 27 H. 6. 7. 
perto: ms 1 - 

certain con- I er Dandy n 

Eitions, that then he /aall have fee, there if he performs the condition he ſhall have fee by the 
frit delivery, Br. Non eſt Factum, pl. ;. cites 27 II. 6. . Per Danby. 


Br, gry 2. And if a feme file make ſuch a delivery as an eſcrow, &c. 
tion, pl. 1. | IT : 5 

2 and after tales baron, and then the condition is performed, and 
but if an the bailee delivers it as a deed, it ſhall bind the feme. Br. Non 
ee 8 eſt Factum, pl. 5. cites 27 H. 6. 7. Per Danby. 

er an c- 

crow to deliver as his: deed, after certain conditions performed, and the conditions are performed 
at his full g, and then the bailee delivers it, this ſhall not bind; for the firſt delivery and com- 
mandment was during his nonage, and therefore it ſhalt not bind as a deed ; note the diverliiy. 
Br. Non cit Factum, pl. 5. cites 27 H. 6. 7. Per Danby. 


3. A man deviſed his land ts be fold by his execiters, and died, 
the heir entered, and juſtly; and after he charged the land, and then 
the executor ſold; the vendee ſhall hold diſcharged ; for the ſale 
in this reſpect ſhall have relation to the death of the teſtator, 
but not as to the taking of the meſne profits; quod nota diver- 
ſity, by the opinion of Brudnel in replevin. Br. Relation, pl. 
30. cites 14 H. 8. 10. 

4. Every execution has in judgment of the law relation and re- 
troſpect 79 the judgment, as appears in 1 Rep. 94. b. Shelly's 
Caſe. 7 Rep. 38. in Lillingſton's Caſe. * * 

5. In privity F right the law ſhall not have relation to the fir/# 
act. Arg. Roll. R. 139, Hill. 12 Jac, B. R. in Cale of the 
King v. Hanger. 

6. Execution of all things executory reſpect the original act, 
and ſhall have relation thereto, and all make but one act, though 
done at ſeveral times. Per Choke and Montague Ch, J. Cro. 
J. 512. Mich. 16 Jac. B. R. Havergill v. Hare. 

7. When the writ of /iberate is ſued, it has relation to the 
writ of extent, and they are quaſi but one extent, and the goods 
are ſo bound by the extent and apprizement, that the _— 


| hh 3 


Velation. 


has no more property in them but ſecundum quid, and not ſim- 
a; that is if the conuſce refuſe to accept them; for it is 

a Cali avrit to deliver them to the conulee if he will accept 

them, and when he accepts them they are bound ab initio. Cro. 

C. 150. Hill. 4 Car. in the Caſe of Audley v. Halſey. 

8. Where there are divers ace concurrent e make a conveyance, As if tenant 
eſtate, or other thing, the riginal a fhall be preferred, and to or p 
this the other act ſha 7 4 lation, Per Bat kley and Jones. Jo AFM Bl 
428 Hill. 14 Car. B. R. in the Caſe of Harper v. the Bailiffs with wars 


of Derby. ranty, and 
with letter 
of attorney, and atterwards liverv is made; in this caſe in the eye of the law, the levilee thall 


be laid to be ſciſcd in lee betore | by | the grant. Ibid, 


9. Bil token at different times, the firſt is de bene eſſe, and no 
complete bail till the laſt is taken, and ſo thall not relate to the 
time of the firſt recognizance taken. 8 Mod. 188. Mich. 10 Geo. {| 291 } 
1, Croft v. the Bail of Harris. 


(F) Hates Suvjequent relate to Precedent. 


2 I entry in nature of aſſiſe, it was agre ed that a man may 

plead recovery in bar and the 7 ate ef the plaintiff mrſne, &c. 
and . for this is founded upon title, and therefore thall have 
relation before ; z but it is no plea to plead a fre in bar, and the 
eſtate of the plaintiff meſne between the conuſance of it and the 
execution; for it ſhall not have relation before the execution; 
quod nota diverſity, Br. Relation, pl. 27. cites 21 H. 6, 17. 
And there 8 E. 3. is vouched to be ſo ruled. Ibid. 

2. Entry for condition broken makes a man, by relation, m as f 
his firſt eſtate ſo, as if the poſſeſſion had been never out him, © 
Arg. 2 Roll. Rep. 469. Mich. 22 Jac. in caſe of Nicholas 
Simmonds, 

3. Where an eſtate is executed by virtue of a power, the eſtate If an gate 
ſhall riſe from the original creator of the cſtate, and ſhall be as ara x 
preceding. Per Bridgman Ch. J. Cart. 111. Mich. 18 Car. 2. ay, ora 


C. B. inthe Earl of Bath's Caſe. fower re- 


{curved on 4 
its 2 or ſeoſſincut to uſes, when once raiſed or veſte d, it relates to the fine or feoffmeut, as it im- 
medliately limited thereupon ; Arg. Show. 507. cites 1 Kep. 133. 136. 


If the 4 hand diſcontinues the wi ife's gate, and then the d 
WR conveys back the eſtate to the wife in the ablence of the 
huſband, who ſo ſoon as he knows of it diſagrees to it, this ſhall 
10 take away the renitter which the law wrought upon her lirſt 
taking the eſtate from the diſcontinuee; becauſe ſhe is in of a zitle 
paramount to the conveyance, to which the diſagreement relates, 
Arg. Show. 307. * Cites Inſt, 356. Jo 78. and ſays the fame » Co. Lit. 
rule holds for agreement, and of that opinion was the whole 356. b. S. 
Court of Common Pleas. 0776 


(G) Torts 
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(G) Torts Sub/c guent. Relation, 


If a rever- 1. V AS TE was brought of æ u dene meſut beteveen the fine and 
1 the attarument, and by the opinion of the Court it does 
Pe *ctant on 
2: eaate for not lie; for the attornment thall not have hs to the levy- 


lie, and in ing the fine. Br. Relation, pl. 5. cites 48 E. 3. 15. 

e intern 

betrgt and attornment l. ee commits waſte, though the attornment relates to make the Zrane 
EO. d ab 191ti0, yet the relation Deng a Belton in law will not mac the lefice puniſhable tor 


Maite. Arg. Godb, 388. cites 18 H. 6. 23. 


2. J. He for years fells trees for repairs, and afterwards ſells them 
it is re, not for the felling them only, but for the felling; for 
by this act done it is plain from the beginning, to be unlawful; 
for the {ale is only a declaration of his ill intent to benefit him- 
ſelf by felling the trees to the injury of the leſſor. Codb. 28. 
pl. 37. 27 Eliz. C. B. Anon. 

3. In thing of tert the law has reference to the fir? af. Arg. 
Roll. Rep. 139, Hill. 12 Jac, B. R. in caſe of the King ». 
Hanger, 


[ 292 ] (H) Made good by it; What is. 


Br. ais 1. IF a man makes a leaſe for life by deed, the remainder to the king, 
1 and makes livery and ſeiſin, the remainder does not paſs 
a>, —B:. immediately; but if the deed is afterwards inrolled, then the re- 
Preraga- mainder ſhall be in the king from the time of the firſt livery. 
ese Pl. C. 31. b. in the cafe of Colthirſt and Bejuſhin. Paſch. 4 E. 
1 Hl. 7. 32, 6. per Hales J. cites 1 H. 7. 19. according to the old books, 
Ra but in the new books it is Trin. 1 H. 7. 31. per Brian, 
„ Relation, pl. 29. cites S. C. 


— 89. 2. Relations in ſeveral caſes ſhall aid act in latu, as in caſe 
* . — —- I 14, 7 4 
* of *dower, &c. but 1 acts of parties, viz. to make void acts of 


2». Men- the parties good by relation or fiction of law. 3 Rep. 29, But- 
ls Caſe. ler v. Baker. 

— An i 

ther, tyre if a man enfeofs an infant on eme. covert, and afterwards gives, or grants, or deviſes 


ne la nd, or any thing out of the land to another, and after the infant or baron diſagrees, this 


Without Go! it thall have relation between the partics ab initio, to this intent, viz, that the infant 
or baron hall not be charged in damages, or receive any prejudice; but / never make a void 
grant or deviſe of the party good. 3 Rep. 29. a. in Caſe of Butler v. Baker. Vor to defeat collateral 
&;, which are lawtul, eſpecially if they Concern ſeran gern. 13 Rep. 21. | 


1 3. If after the death of the huſband the wife wwarver a jointure 
Je. Sue made after marriage this puts the inheritance intirely in the huſ- 


deſcent will 
not have re- band, and in his heir in relation to divers reſpects, yet as to 


_— to hes reſpects he ſhall not be ſaid in them with ſuch relation. 
: rates. s Poph. go. Butler v. Baker. 


Th him that 
nt hath, becauſe it was not an immediate deſcent in deed, but only upon the operation of law 
which gave wardihip, &c. but not to prejudice any third perſon, Ibid, 


4. Relation 


. 
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Belation. 292 


4. Relation ſhall never make an act gecd, which was void for 
defect of power. Arg. and the Court ſecmed ſtrongly of that 
opinion and judgment afterwards accordingly. Vent 304. Hill. 

28 & 29 Car. 2. Abram v. Cunningham. 

5. A. and B. feines, are jrintenants. A. ines J. S. and makes a Lev. 34 
livery within view, and dires him to enter, and then marries J. S. - mags 
before execution ; J. 8. enters after marriage; rcfolved that this Maar 
livery is well executed after marriage, and the entry hath a ſtrong S. C. 
retroſpect to the livery, and ſhall be pleaded as a feoffment when Follex. 48. 
ſhe was ſole. Vent. 186, Fill, 23 & 24 Car. 2. B. R. Parſons 
v. Perus. 


(I) Defeated by Relation. at Eſtates or Things. 


1. HERE the inheritance gf the crown wwilh all pre-eminences 
and prerogatives were given to king H. 7. yet this did 
nat extend ts reſume liberties and franchiſes of other manors ; by all 
the juſtices. Br. Relation, pl. 19. cites 1 H. 7. 13. 
2. In quare impedit, where the king i intiiled to the advoe 
en by office by death of his tenant, the heir being witiain age and in 
ard of the king by tenure in capite, this oilice ſhall have rela- 
tion to the death of the tenant of the king; to that if there be 
a meſne preſentment the king ſhall avoid it by relation, Br, 
Relation, pl. 11. cites 14 H. 7. 22, 
3. If A. covenants to levy a fine oft. Pur, beate Mariæ 1 Car. and [ 293 J 
the covenantor acknowledges a ſtatute February the 4th, in the fame 
vear, and the fine is levied according to the covenant, the co- 
nuſce ſhall avoid the ſaid ſtatute by relation 79 7he efoin day, which 
Was prior to the 4th of February. Jenk. 250. pl. 40. 
4. Relation ſhall not defeat collateral things executed, Per Coke S. C. cited 
Ch. J. Roll. Rep. 191. cites the caſe of Colter v. Wingate, A 
37. by the 
| name of Wingate v. Hall. 


g. Tenant for life, remainder to his iſt ſon in tail, remainder The reverſal 
to Sir Simon L. in fee. Tenant for life (before the birth of any 2 
ſon) executed a deed of ſurrender of all his eſtate and title, to Sir was upon 
Simon L. and delivered this deed to T. S. to the uſe of Sir Simon; the point of 
and all this was done without the knowledge of Sir Simon. — gust. Sate 
Afterwards a ſon was born, and after that Sir Simon L. hearing Cafes 150. 
of the ſurrender, end to it. Ventris J. thought that by the 28. 
delivery of the deed the eſtate paſſed to, and veſted immediately 
in Sir Simon L. and ſhould wait there till his diſaflent, becauſe 
the law will intend his aſſent being for his benefit; but all the 
other judges in C. B. and B. R. were e contra, and judgment 
accordingly; but that judgment was reverſed in Domo Proc. 
againſt the opinions of all but Atkins Ch. B. Carth. 250. Mich. 

4 W. & M. B. R. Sir Simon Leech's Caſe. . 

6. No relation to a precedent act can work ſo ſtrong as to deve/? 
an late veſted, which was created by conveyance antecedent 1 

cell. 
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Relatioi, 


deed, lo nvhich the reſation muſt be. Arg. admitted Show. 298. 
in the caſe of Leach v. Thompfon. 

7. Huſband and wife made a ferffment of the lands of the evife, and 
were after diwrrced; it was a diſcontinuance; for between theme 
ſelves relation made a nullity, but never as to a third perſon, 
12 Mod, 293. Paſch. 11 W. 3. B. R. Per Holt Ch. J. in the 


caſe of Cage v. Acton. 


(K) Favoured in what Caſes; and bound by it, 
Who, | 


' CONST ABLE too a man who firuck another, and after 
fl ſuffered him to go; and after the pariy flruck died of the 
bl;ww. Tunis eſcape is net felony, and yet it ſhall have relation * 
to the ſtriking, in reſpect of him who ſtruck; ex prima cauſa 
oritur omnis actio; but thall not have ſuch relation 7 reſpet of 
the c:11/Iable who ſuffered the eſcape. Br. Relation, pl. 7. cites 
D 

2. When an erroneous judgment is reverſed by writ of error, as 
to the meſne profits the ſame ſhall have relation, by. conſtruction 
of law, to the time of the firſt judgment given; and that is 75 


| favour juſtice and advance the right of him that had wrong by the er- 
- reneous judgment. 13 Rep. 21. in MenviPs Caſe. 

after the reverſal of the recovery, ſhall have an action of treſpaſs againſt the treſpaſſors ; and if the 
detendant plcads, that there is no ſuch record, the plaintiff ſhall ſhew the ſpecial matter, and 
maintain his action; /o as unto the treſpaſſors, who are wrong doers, the law ſhall not make any 
conitruction, by way of relition ab initio, to excuſe them; for then the law, by a fiction and con- 
ſtruction, ſhould do rrrong to him that recovered by the firſt judgment; for as the lawchargeth the 
recoveror with all the meſne profits, fo it gives him remedy, notwith/tanJing the reverſal, againſt all 
tre ſpaſſars in the interim; for otherwiſe it would, by conttruction of relation, diſcharge tort fca- 
ſors, and charge him that recovered with the whole. And ſo he that reverſes the judgment ſhall 
have action for all the meine profits againſt the recoveror, and the recoveror ſhall have action of 
treſpaſs againſt the treſpailur. 13 Rep. 21, 22. in Ninian Menvil's Cafe. 


E204 2 Relation ſhall in no caſe conclude e king. Arg, Parl. 
The king Cafes 74. in the Caſe of the King v. Baden, 
ſhall not be oO 
ver- rcached by relation; as in the caſe of mon'y of an outlaw paid into the Exchequer when the 
outlawry 15 reverſed ; now by relation the money was the property of the party all the time, but 
ſuch relation docs not over-reach the prerogative of the king. Per Holt. Skin, 615. Mich. 
7 W. 3. B. R. in the Banker's Caſe. 

If a gift is made to the king by deed inrolled, and before inrollment he grants away the land, 
the grant is void; yet the inrollment by relation makes the lands to pals to the king from the be- 
ginning. Arg. Gocb. 376. cites 3 Rep. Butler v. Baker, 


3 n 8 4. It is a general rule, that relation ſhall nz d» wrong to 
Tuſiices I flrangers. Per Ventris J. 2 Vent. 200. Trin. 2 W. & M. C. 
3 Rep. 29. B. in the Caſe of Thompſon v. Leach. 

b. in the | | 


Cale of Butler v. Baker. 


For more of Relation in General, Sce Wower, Execution, 
Faits, Fines (A. a. 2.) Forfeitures, Grants, Judgments, 


Releaſe, Statutes, and other Proper Titles, 
| Releaſe, 


8 = "100 1 


Velcale. 


(A) By Enlargement, Of what Things it may be. 


[I. FF a man ed of a rent in fee grants it for life, he may In aſſiſe of 
enlarge it by releaſe. 43 Aſſ. 8. Admitted. 44 Aff. „ e 


> nant ſhewed, 
Admitted, | that us fas 
ther was 


Seiſed thereop, and granted it to IT, X. who granted 2t to the plaintiff; and after I, M. died without 
z/ſue, Jactgment, &c. 1he fart, fat, that after the grant made in tail the grantor re ſca ſed all 
bis right to the tenant tn tail, and to his heirs, and fo he had fee ; and prayed the aſſiſe. Et adjor- 
natur Br. Aſſife, pl. 370. cites 44 Afl 7. | | 
A man /cijed of rent grnted it to J. S. in tail, and after the grantor releaſed to the grantee and 
his heirs (tor it was ancient rent), by which the grantor had tail in poſſeſlion, and fee in revere 
hon, and the grantze granted totum ſtatum ſuum in the rent to IT, X. and his heirs, and died, the 
grant is determined; for his eltate is that which he had in poſſeſſion, which is only tail ; quaree 
Br. Grants, pl. 159. cites 43 Af. 8. 


(B) Releaſes by Way of Enlargement. To whom. 


LI. F one gives 1% 2, and to the heirs of the body of the one, the 
donor may enlarge their citates by a releaſe to them, 

45 Aſſ 7. admitted.) 

2. If there be /e/ee for life, the remainder for life, the remainder 
in fer, he in remainder in fee may enlarge the eſtate of the leſſce 
by releaſe. 44 AM, 35. Per Finch. Admitted] 

3. If there be /e/ee for life, the remainder in tail, the remainder [ 295 7 
in fee, he in remainder in fee may enlarge the eſtate of the leſſee 
by releaſe, notwithſtanding the meſre ate. 44 Aff. 35. Per 
Finch. Admitted. | |= 

[A. If leſſee for life, reverſion for life are, reverſioner in fee may 
releaſe to the rever/ion for life. 48 E. 3. 16. 

ſs. If /efſee for life, the remainder f. ife are, the reverſion if a man 


in fee may releaſe 79 the remainder for li. 48 E. 3. 16.] leales 

He, NEC re- 
mainder over for life, and after he releaſes all his right to him in remainder, and his heirs, he has 
gained the fee by this releaſe, Per Perſey aud Finch. quod non n-gatur ; but per Finch. he ſhall 
not have action of waſte againſt the tenant for | te without attorament ; quære inde, for contra per 
Periey, Br. Releaſes, pl. 76, cites 46 E. g. 16. i 


[. If eee for life, the remainder in tail are, the donor may 
releaſe by enlargement 2% 7he /zee, 9 H. 6. 54. It ſeems the 
b. ok intends ſo there. | | 

7. If lefſee for life, the remainder in tail, the remainder in fee 2 Brownl. 
fo the tenant for life, are, the tenant for life by his releaſe to the gh cen 
remainder may transfer his remainder in fee to him in remainder T 
in tail, but not his eſtate for life. P. 7 ja, B. between Francis fer %, can- 


. not releaſe 
end Pack, per Curiam,] 10 
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295 ” Releaſc, 
to him in remainder, but he muſt ſurrender, D. 251. pl. 91. Hill. 8 Eliz. Stepkin v. Lord 


Wentworth.—Sce Lev. 145. Maſon v. Tredway accordingly, but contra as to leſlec tor years, 
but no judgment, —5S. C. Reb. 8-7. pl. 77. Mich, 16 Car, 2. B. R. adjornatur. 


— 8. Ifen in deter grants over her eflate, he in reverſion may 
Fol. 4-1- enlarge the eſtate of the grantee by releaſe; (Yet note that not- 

withſtanding the grant over, the privity continues between re— 
verſioner and tenant in dower, for waſte lies againft her, 11 JI. 
4, 6, 11. admitted, 18 E. 3. 40. 18 Aſſ. 56. adjudged. 

If A. makes g. If li ſce for life or years grants over his eſtate, leſſor may en- 

a ic4fe for > . . 

%, 3 large the eſtate F e grontee by releaſe in fee, or for his own 

lee for life. 18 E. 3. 40. Adjudged. 21 Aff. 21. admitted.) 

lite makes a | 

leaſe / r years, and A. releaſes to the leſſee for years, and his hcirs; this 1s void, becauſe here is 

not the conſent of the tenant for lite, who is immediate tenant to the reverfioner, and ought to 

attorn; and ther fore this eſtate ought to paſs by grant and attormnent. G. Treat. of Tea. 65. 

. Co. Litt. 272. b. 273- a. 

Se it is if a man le for 29 years, and the leſſee afſi3ns for 19 years, G. Treat, of Ten. 65.— 
8. P. Co. Litt. 273. a. That à releaſe to the ſecond lefice and. his heirs, is rord, becauſe there is n0 
privity.—— Bu? in fuch caſe, a rcleaſe to the firſt {ejſee is gend; for he had * an actual poſſeſſion, 
and the poſſeſſion of the leſſee is his poſſeſſion. Co. Litt. 2750. a.—S. P. Per Tyriel. J. Cart. 62. 
in Cafe of Geary v. Bearcroft, cites Litt. S. 69, 70. -t i done in tail mates A leaſe for his own 
life, and the donor releaſes to the lite and his ders, this releale is void to. enlarge the eſtate, be- 
cauie there is no privity, Co. Litt. 273. a.—“ Orig. is (No) but it ſeems to be inifprintee, 

Leſſee for years cannot make à leaſe for years, within the ſtatute of uſes, and by this means to give 
PoileMon to make him capable of a releaſe of the reverſion. Per Powell J. Lutw. o. Hul. 
9 W. 3. in Caſe of Chaloner v. Davis. 


2 Charge, [ 10. Ss he may by confirmation. 17 E. 3, 31. b. 31 Af. 13. 
Fo 9 5 admitted 

S. C. ed. | | 53 

Ms Gor [1 1. If baren and feme are Her pur autor vie, leitor may enlarge 
cozert be te- their eſtate by releaſe for their own lives. 16 E. 3, 40. ad- 
nant for le, judged. 18 Afi, 56. 


a releaſe to 

the huſpand and hits heire, is good; for there is both privity and an eſtate in the huſband, where- 
upon the releaſe may tufictently enure by way of enlargement ; for by the intermatr: 1% he guns 
a frechold in his witc's right, Co. Litt. 273. b.—Keilw., 129. pl. 97. | 


Br. Charge, 12. If a man has execution of land upon an elegit, it ſeems that 
8 cites he in reverſion, for whoſe debt it was extended, cannot enlarge 
{ 296 J privity between them ; for the tenant by elegit comes in by act 
| in law, Contra 31 Af. 13. admitted, ] 
[13. $ he cannot enlarge his eſtate by releaſe to have for 
life for default of privity. Contra 31 Aſſ. 13. admitted.) 
14. If a man ſues execution upon an elegit of my land, and after 
I who have the reverſion in fee confirm to him his eſtate, he may 
after enlarge his eſtate by releaſe to have in fee, for the cn. 
mation has created a privity between them. 31 Af. 13. admit» 
ted.] | 


By Chem, 


#15. If the father leaſes for life, and dies, the heir to whom the 
reveriion deſcends may enlarge the eſtate by releaſe, 18 E. 3- 


40. by admittance. 43 Aff. 8. aumitted, | 116 I 
| | 16. 


his eſtate by a confirmation to him to have for Ife, for avant of 


> ww we 


* 


15. If Ie for life be and afterwards the reverfon is granted 
by fine to baron and feme, and io the heirs of their bodies, the re- 
marnder in fee to the baron, and the baron and feme by fine releaſe 
all their right to the leſſee, and after die without iſſue 3 this is 
a good enlargement of the eſtate of the leſſee, and this ſhall bar 
the collateral heirs of the baron. 30 E. 3. 4. b. 

17. If leffee for life be the remainder in fee, he in remainder Releaſe of 
may enlarge the eſtate of the leſſee by a releaſe, 44 Aff. 17. 1 el 
admitted.) or for life, 
; is not good 
to leſſee for rears without pricity; as if tenant in fee, or for life, releaſes to leſſee for years of his 
diſſciſor. Fin. Law, 8vo. 44. b. | 

Hut relente of termor for years, to leſſee for years of him who ejeted lim, is good; for privity thers 
is not requiſite. Fin. Law, Bvo. 44. b. 


18, If a man enters into land of his owon wrong, and take the 


_ profits, he is a difleifor, and a releaſe to him is good; or if the 


owner conſented thereunto, then he is tenant at will, and that 

way alſo the releaſe is good; but there is a diverſity when one comes 

ts a particular eflate in land by the act of the party, and when by act 
inlow; for if the guardian holds over, he is an abator, becauſe 

his intereſt came by act in law, Co. Litt. 271. 


— 

8 Ay 
r SS + opp dye; 
- 4 > + 


Rs ea ni wo 


19. If a man makes a /eaſe for years, remainder for life, a releaſe S. P. That 


by the leſſor 2% the leſſee for years, and to his heirs, is good; be- 
cauſe he has both a privity and an eſtate, and the releaſe 4% him 


it is good 
to the tenant 
for years, 
becauſe the 


in the remainder for life and his heirs, is good alſo, Co, Litt. 
tenant for 


273+ à. years holds 
of the reverſioner and pays him the ſervices, and ought to attorn to his grants, and not he in re- 
mainder for life; and therefore where tenant for years accepts a releaſe of the reverſion, it muſt 
in conſequence be good; and in that caſe a releaſe to him in the remainder for (ij* is good, becauſe 
the leſſee, in the original inteudation, took the eſtate for years, ſubject to ſuch remainder for life, 
and therefore there needs no conſent from the liſee for years, to enlarge the eſtate into a fee, But a 
man muſt not only have an immediate relation, but he muſt have the notorious poſſeſion of the eſtate, 
as tenant for life has by the teudal contract; for if he has not the poſſeſſion, but has 4% ned it 
ever to another, there can be no ſuch notorious poſſeſſion upon which a releaſe ſhould enure ;; for 
ic would deltroy the ſolemnity of contracting, it the releaſe ſhould paſs the eſtate, and charge the 
tenant, when the party was not really in poſſeſſion. G. Treat. ot Ten. 63, 66. 


20, If a tenant by the curteſy grants over the eflate, yet he is te- He is _ 
nant as to an action of waſt, attornment, &c, and yet a releaſe to *. waſt, * 
him and his heirs cant enure to enlarge his eftate, who hath no Becauſe the 


citate at all, Co, Litt. 273. à. eſtate is cre» 
ated merely 


by the law, yet he is not capable of a releaſe, becauſe he has no notorious poſſe ion in pars, Which 
may bc enlarged into a fee, G. Treat, of Ten. 66. | 


21. If I grant the reverſion of my tenant for lie to another for | 297 J 
life, and after releaſe to the grantee and his heirs, he has fee-ſimple, 
Co. Litt. 273. a. 

22. Releaſe cannot be made to /efſte of a future term, ſo as to 
increaſe the eſtate, yet he is capable of a releaſe of the rent, be- 
cauſe of the privity between them, Arg. Show. 381. Cites 1 
Inſt. 46. | | 
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297 | Releaſe, 


The Re- 23. A leaſe was made 3 H. 8. 7 A. B. aud C. at will; after- 
porter wards A. died; B. and C. feat a new eft.ite by intenture ts them and 


— 5 their heirs in anno 4 H. 8. but 12 avarrant of attorney t9 make liver 
the tenancy could be proved, The indenture recited the foriner leaſe, [as] 
— by indenture made 3 H. 8. and the death of A, and that B and 
death of A. C. had ſurrendered the indenture, and that it is now cancelled ; 


or not? the Court was of opinion that the former e/?ate at auill being de- 


becauſe ; . ; 4 
6 termined, the ſecond indenture could not enure as a confirma— 


vived by his tion to give or enlarge a fee- ſimple to the leſſees, as it might if 
death, Ke. the eſtate at will had not been determined. D. 269. b. pl. 20. 


and fays that : - 
the eke Hill. 10 Eliz. Anon. 


of a grant made by the leſſor to the leſſee at will for term of life, was held, 14 Eliz. as a good 
confirmation to enlarge the eſtate without livery, Ibid. 


35 . x" 24. A. leaſed to B. for years; afterwards A. befere entry by B. 
b releaſed to B. all his right ;, this releaſe is void, becauſe the lefſee 


O. — . " 
S. P. Lit, had not poſſeſſion of the land at the time of the releaſe made, 
>. 439, Be but only a right to have it by virtue of the leaſe. 5 Rep. 124. 


- 


„ „% b. Paſch. 3 Jac. C. B. in Saffyn's Caſe. 
has tojſejjron by force of the leaſe, then ſuch releaſe by the feofier, or by his heir, is ſufficient, by- 


realon of the privity by the leaſe between them, &c,— Pl. C. 423. a. citcs S. C. 


But if 1, 25. If an advozuſon be granted for years, the patronage for years 
2, Or * uy * F . . . 2 
«7.7, is in grantee, and he may except a releaſe in fee of the patron in 


are granted, fee; per Jones J. Jo. 19, Hill. 20 Jac. C. B. in Caſe of Standen 
the patron- v. The Univerſity of Oxford and Whitton, 


age 1s not 
D 
ſevered, nor can ſuch grantee accept of a releaſe in fee of the patron in ſce; per Jones J. 


Jo. 19. Ibid. 
§. P. Co. 26. If an infant makes a leaſe for life, and the leſſee aſſigns it 


Litt. 272. : * i 
b. 273. a. Over to another «vith warranty, the infant at full age brings a dum 
fuit infra etatem againſt the afſignee, and he viuches the aſſignor, 
who enters into the warranty; the demandant cannot releate in 
fee ſo as to enlarge the eſtate, becauſe the v5uchee has no rau. 


G. Treat. of Ten. 66, 67. 


(B. 2.) To whom; By Enlargement; by what 


Words. | 


1. 2 D and tenant were by fealty, and 105. rent, the lard re- 
leaſed to the tenant all his right in the land, ſaving to the lord 
the rent; and by the opinion of all the juſtices, this ſhall be a 
rent-ſervice, as it was before the releaſe, and he ſhall have feal- 
ty and then the releaſe is void, notwithſtanding that the deed 
of a man ſhall be taken more ſtrongly againſt himſelf; and ſo ſee 
that the ſaving is repugnant to all the deed, and yet the deed 
ſhall not ſerve. Br. Releaſes, pl. 55. cites 12 E. 4. 11. 

2. A rcleaſe by the liſſr to the leſſee for years, without other 
words, gives the leflec for years an eſtate for life. Jenk. 209, 
PL 18. 

3 It 


at ER 
= 


| 
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3. If a releaſe be made to tenant by ſiatute flaple or merchant, 8. C. cited 
or elegit, by him in'the reverſion of all his right in the land, by 7 9 
this a *freehold paſſes for the life of him to whom the releaſe is 328. = Cale 
made for that is the greateſt eſtate that can paſs, without apt of Dighton 
awords 4 inheritance. Co Litt. 273. b. | eG 
4. To a releaſe that enures by way of enlargement of the 
eſtate, there is not only required privity, and an eftate alſo, but 
ſufficient words in law to raiſe or create a new eſtate. Co. Litt. 
273. b. | . 
44 If renant for | life] grants in fee, and the reuegſoner in fee re- cro. C. ggg. = 
leaſes to the grantee, but does net ſay for him and his heirs, this S. C. and | 
releaſe gives only an eſtate for life. And if tenant for life dies, "T2 10 
and the releſſor dies, and then the grantee levies a fine, this is 47. ante 


a 


m„YP——y—y— — — — 


e 


S 
2 LR? 


* 


e < 
- — * 8 7 * * 2 x 
* 48>. / 1 - 


: - > , tg the grantee ih 
a forfeiture to him that is next in reverſion. Jo. 328. Mich. «n4ki heirs, il 
9 Car, B. R. Dikes v. Ricks. _ _ 7 


cites it to be * by him (viz, the reverſioner) and his heirs; but that it was not to him and his neirs, fo = 
that only au eltate for life (of tenant for lite) paſſing by the grant, the relcaſe cannot enlarge it.— * 
* Quezre it (by) ſhould not be (for). ; | 


6. As in feoffments there was required the word heirs to di/- 
tinguiſbb the feud from ſuch as were not hereditary; ſo it muſt be in- 
ſerted in releaſes that only come in place of the feoffment, in 


caſes where the poſſeſſion was transferred before, G. Treat. of 
Ten. 67. 


(B. 3.) At what Time. Before Entry, or out of i 
J- Poſſeſſion. 1 


r if 1. FF A. makes a leaſe for 100 years to B. and B. makes a leaſe for | 
un 50 years to C. and after A. releaſes to B. in fee; this re- i 
101, leaſe is good, and yet B. has not any actual poſſeſſion. Cro. R. 4 
1 on Fines 6. cites 12 E. 4. 6. | | 7 
2. But in the ſame caſe a releaſe made to C. is void, for though "24 


he has poſſeſſion, yet he hath 10 privity, and yet a leafe made 
by leſſor by fine made 7o the tenant in fatute ſtaple, or me: chant, 
er by elegit, is good; and yet there is no privity. Co. R. on 
Fines 6. cites 25 E. 3. 

3. If A. makes a leaſe for years to B. and before B. enters, A. 
by fine releaſes to B. and to his heirs, now this is a void releaſe z for 
A. againſt his own fine might ſay that B, had not entered into 
the land before the fine levied; and yet 31 Aſſ. 24. it is ad- 

Judged contra in ſuch a caſe; but other hooks are to the con- 
trary. Co. R. on Fines 6. cites 16 H. 7. 5. 50 E. 3. 37. 3H. 
6. 23. 46 E. 3. 13. 15 H. 7. 14. 47 E. 3. 27, &c. accordingly. 

4. If a man leaſes land for term of years, and releaſes to the termor where the j 
all his right before the leſſee enters ; this releaſe is void, notwith- words of a i 
ſtanding the privity, becauſe he wants poſſeſſion, Br. Releaſes, ye a 43 
other pl. 92. cites Lib. Littleton, Tit. Releaſes. : | 


rant, and 1 

209» 5. But if he had entered before the releaſe, this had been a good to farm let 39 
if eſtate for life: note the diverſity, Br, Releaſes, pl. 92. cites _ _ 
3 Lib. Littleton, Tit. Releaſes. rendering 1 


Vor. XVIII. Aa a pepper | 


e 
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pepper corn, if demanded, it was agreed by all, that if it did operate only as a leaſe at common 
law, the party was not capable of taking an enlargement of his eſtate by a releaſe, until actual entry, 


according to Co. Li't. 46. And they ali but. North Ch. J. inclined that this leaſe did operate by . 


the ſtatute; for they ſaid it had been often ad udged, that though there were not the words bar- 
— and (<1!) yet t would operate by way of uſe, there being a ſufficient conſideration. Freem. 
rp. 249. 259. pl. 266 Paſch. 1678. C. B. Barker v. Keete, 

There 1s a 2117 /ity betruern a lee for life, and a leaſe for years; for before the entry of 2. for 
years, a rrl-ale caunot be made to him; but if a man maxes a leaſe for life, the remainder for life, 
and the firit leſſee dies; a releaſe to him in the remainder, and to his heirs, is good before he 
enters ta enlarge his eſtate, becauſe he has an eſtate of a freekold in law in him, which may be en- 
larged by relcaſe before entry. Co. Litt. 270. b. 


L 299 ] 6. If a man makes a g/ for years, the remainder for years, the 


And yet he firſt lefſ-e enters; a releaſe to him in the remainder for years, 


N is good to enlarge his eſtate. Co. Litt. 270. a. 


any get. Co. K. on Fines 6. —Bul if a leaſe be by indenture in July, habend. the land at the 
fealt of Sr. Mc proximo for 21 years, and the leſſor re/e2/es to the leſſee before Michaelmas all 
his r1ght, this releale is void; for he had not poſſeſſion beſore, Co. R. on Fines 6, cites Mich. 


32 E. 4. 37. 


7. If a leaſe for years be mag” to tus, albeit the leſſor before 
they enter cannot releaſe to then to enlarge their eſtate, yet one 
of them may before entry releaſe to the other. Co. Litt, 270. b. 


(B. 4.) To whom. By Way of Enlargement. 
| How it operates. 


1 IF A. makes a leaſe to B. for life, remainder to C. for life, re- 

mainder 1 D. ar life, and A. by his deed releaſes all his 
right 2 B. C. and D. in this cafe thoſe in remainder are not 
jointenants with the tenant for life, and yet the releaſe is good 
to them all. And. 32, cites it as held per Montague Ch. J. 
Trin. 7 E 6. But ſays, Quiere how it ſhall be good, and how 
it ſhall take its effect 


poſſeſſion 
and rever- 
ſion are diſ- 
tinct taings; 
and he that 
has the leaſe 
has nothing 
in the rever- 
ſion, and he 
tha: has the 
reverſion 
has nothing 
in the 
leaſe. Arg. 
Pl. C. 423- 


2. Nothing paſſes by a releaſe 79 the leſſee in 7 but by 
way of enlargement of the eſtate of the leſſee; for it does not 


operate to give a new eſtate of the reverſion, but to increaſe the 
eſtate in poſſeſſion, according to the words of it: ſo it works 
nat by merger of the firſt interęſt, but by enlarging of it. But it 
is true, after the releaſe the leaſe doth * not exiſt diſtin& from 
the eftate by the releaſe; for though it does not continue as a 
term, yet it is part of the of the intereſt that he now has in him 
by the releaſe ; for it is not like a grant to a particular tenant by 
him in reverſion, which does drown the particular eſtate. 


Arg. Far. 47. in Caſe of Shortridge v. Lamplugh. 


in Cale of Bracebridge v. Cooke. 


00 Releaſe 


Co 
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* N. B. 
There is no 


* (G) Releaſes. What Things are releaſable bern Ran 


et weren (B, 


by any Wards. and G, 


fr. A MAN cannot relcaſe that 2vhich he has no intoreft in right For it is 


nor in deed, as if a man recites, that whereas you "94 — 
he baund to me in 201. I relcaſe this, now it is void. 21 E. 4. releaſe to 
F. b | take cftect 
Th . , . * 
in futuro. 


Per Gawdy J. Goldſb. 167. cites the caſe of Read v. Bearblock, ——A releaſe cannot e crate It 
«/0n an eſtate, interett, or right. Per Doderidge J. Roll. R. 197. in Caſe ot Quick and Harris 
v. Ludborrow. — 3 Bulſt. go. S C. and S. P. 2 

A releaſe with theſe words, Que qroriſmado in futuro hah-re potero, are void in law; for no 
right paſſes but the right which the icleſſor had at the time of the relcaſe. Arg. Bridgm. 76. cues 
Litt. Releaſes 106. — Per + Trevor Ch. J. Gibb. 234. in Cafe of Bunter v. Coke. But a re- 
leaſe 1th roarran'y will bar a future right. Per eundem. Ibid. — 1 S. P. 11 Mod. 151. 1332. in 
Caſe of Archer v. Bokenham. S. C. 


2. After one has found /urcty of the peace, all the leiges of the 
king have intereſt; and therefore he, againit whom it is found, 
cannot releaſe it, nor the king. (And fo by conſequence no 
one can]) 21 E. 4. 40.| | 

3. If my tenants have ied time wheresf memory, We, to chuſe, 
one of them to callect my rents for cue year, and another for anther 
yr, and ſo on, I may di/charge one of my tenants only thereof, 300 ] 
and the others ſhall not be further *charged than before; for 
when it comes to his caurſe who is diſcharged, I myſelf ſhall Tol. 402. 
collect it. 21 E. 4. 45. b. 47. b] | 

4. If Ves for 31 years deviſes all the term ⁊ubich ſhall remain Le. 135. 
after the death FB. his wife, to C. his ſon, and makes B. his exc- pl. 272. in 
cuter, and dies, H. an to the legacy, and then C. in the life of — 
B. grants and releaſes, with all ample words of all right, term, u' CU 
leaſe, tec. to him in reverſion in fer; this is a good releaſe to him eius S. P. 
in reverſion, as well ſ as] in Lampet's caſe to the tenant in poi- _—_ ang 
ſeſſion; for this is only to extinguiſh a poſſibility of a term, one Fallor's 
which may be as well merged in the revertion as in the poſicfſion, Caſe, 
Tr, 13 Car. B. R. between * Johnſon end Trumpard per totam Jo. 389. 


a S2... 
Curiam adjudged upon a ſpecial verdict found in London before A. fciſed of 


Brampſton, who was then of another opinion. Intratur Mich. lands in W. 


11 Car. Rot, 506. And the reaſon of Brampſton was, becauſe _ te. 


the poſſibility of C. was not created out of the reverſion, but d in Ir; 
out of the leaſe for years, after it came from the reverſion; but D. ki 
the other juſtices ſaid, that it is all one, and if B. who has all wie for life 
the term, either as legatee or as executor, had joined in this „ards 70 F. 
releaſe, it had been a good relcaſe without doubt; and this poſ- I youngeſt 
fibility is a charge upon the land, and if it were not for this in- Pn p ited 
tervening poſſibility, leffor ſhall have it in poſſeſſion by the the lands in 
death of B. and therefore this releaſe enures to the reverſion by way F. cu b. _ 
of exoneration of the paſſibility; and it was agreed that sf B. had wile for lifes 
been ouſted, and reverſioner iffeiſed, and after C. had releaſed to the wards ta B, 
difeiſor, it [would] extinguiſh his poſſibility. ] * 
A286 ä tiff, 
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titf, his eld: for in fee, and that if either T. or B. die before they exter, th: ſurvivor ts enjoy the 
wio'e to him and his hetys, D. entered, B. in the life time of D. releaſed all his right to T. the 
oungeſt fon, with warranty; T. died in the life of D. Adjudge?, that B. had an int-rcſt veſted 
in him by the deviſe, but not executed till it happen upon the death of the wife; and that this re- 
leaſe with warranty was a good bar to B. And Hobart Ch. J. who delivered the opinion of the 
Court, ſaid that this is not like to a rcicaſe by an feir in the life of his father; for the heir in ſuch a 
ealc is a ſtranger, and has no title at all, and yet his releaſe w:th warranty bars him. Hutt, 60, 
Howell v. Auger. Hovel v. Augur. Jo. 16. Hill. 20 Jac. C. B. S. C. accordingly; and that it 
was held that ſuppoſing it a ſe:-imple ix contingency upon the firfl fee-fimple to I. yet the releaſs had 
extinguiſhed it, and that this, by reaſon of the warranty, is a much itronger caſe than Lawyers 
Caſe. 10 Rep. 47. b. 48. — Win. 39. S C. ſtated by the name of Hor 1's Cale. And Ibid. 
$4-S. C. by name of Hoeg's Cafe, argued Mich. 20 Jac. but nothing ſaid by the Court. 


ow - gn s. An incident cannot be releaſed, unlet by general words. Br. 
rant by ho. Incident, pl. 26. cites 52 Aſl. 6. 

mage, fealty, and rent, and the lord releaſes the “ fe,, and the rent; this is void for the foalty, be- 
cauſe the homege remains, and the fealty is incident to it. 13 R. 2. but th lord may grant by 
deed that he will not have fealty by two or three years. Bt. Rcleaſes, pl. 47. cites 3E. 4 41.— 
F. P. And ſo of diſtreſs. Br. 33 pl. 32. cites 7 II. 4. 11. 


6. Damages in detinue before judgment cannot be releaſed. Br. 
Damages 138. cites 11 H. 6. 29. 
7. A nenune pene waiting on a rent cannot be releaſed until 
the rent be behind; for the not paying the rent makes the no- 
mine penæ a duty, Browul. 116. in the Cate of Bridges v. 
Enjon.—Cites 5 E. 4. 42. | | 
8. A thing not in fe, as a leaſe for years hh begin at a day ts 
enme, cannot be releaſed. 4 Le. 134. Arg. cites Lit. 105. and 
4 H. 7. 10. | 
9. If a treſpaſſir takes my goods I may releaſe them to him, but not 
give them to him; for he hath a right to them, but not a property 
in them, Per Brian J. Br. Dones, &c. pl. 24. cites 6 H. 7. g. 
10. Extent by elegit may be aſſigned or ſurrendered, but it 
cannot be releaſed; for a releaſe ſuppoſes the releaſor to be out 
of poſſeſfion, and a ſurrender ſuppoſes him in poſſeſſion. Jenk. 
269. pl. 85. | | 
L 301 J. 11. Choſe en action may be releaſed or confirmed to him that 
is in poſſeſſion, and to none elſe, Fin. Law 8vo, 10). 
And. 22g, 12. The next avoidance was granted to A, and B. the church 
pl. 241. S. became wid, and afterwards A. releaſed to B. all his eſtate, right, 
C. The re- and title. Adjudged, That the releaſe was void; for after the 


leaſe was of . 8 OE , 
all right and avoidance it is merely a thing in action, and ſo annexed to the 


demand perſon that it cannot be releaſed ; but a releaſe before avoidance 


which he + . , i 
had inthe is good. Cro. E. 173. Hill. 32 Eliz. Brookſbie's Caſe, 
ad vo ſon and preſentation, And the Court held, that when the church voided the next avoid- 


ance is had, and fo their chattel determined, and then a power remains in them to preſent, the 
which cannot be releaſed by the one to the other any more than it can be granted to any; for it is 
nothing but a right, and not any chattel in poſſeſſion. Ow. 85. S. C. 1 accordingly. 
S. C, yg accordingly: Le. 167. pl. 232. Brokeſby v. Wickham and the Biſhop of Lincoln. 
8. C. 3 Le. 256. pl. 340.—8. P. Co. Lit. 270. b. cites Paſch. 38 Eliz, C. B. Bennet v. the 


Biſhop of Norwi 


So thereiva 13, There is a diverſity between a duty certain upon a condition 
— ſubſequent, and a duty uncertain at firſt, and upon condition prece- 
euty dees. dent to be made certain after. The firſt may be releaſed before = 
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day of performance of the condition, but the other cannot be * act 
releaſed, becauſe in the mean time it is no more than a mere Jos; 


poſſibility. 5 Rep. 70. b. 71, Per Cur. Paſch. 34 Eliz, B. R. in i grows ty 
Hoe's Caſe. | at ſubſe 


| guent, In 
che firſt caſe it may be releaſed, for it was in eſſe before any act done; but in the other caſe it is 
not in eſſe, and therefore cannot be releaſed ; as if one covenantsto infcoft me betore Michaelmas, 
a releaſe of covenants before Michaelmas is no bar to an action of covenant brought after Michael- 
mas; for there was no cauſe of action at the time of the releaſe made. But it an obligation be for 
pertormance of that covenant, a releaſe of all actions is a diſcharge of that bond; for it Was a my 
defcaſable. So if I grant to you, that if B. do ſuch an act I will pay unto you 201. if you releaſe 
to me all actions, and afterwards B. performs the act, the 201, is due, and an action hes for it; 
for it was not in eſſe at the time of the releaſe. Per Popham. Cro. E. 380. Mich. 39 & 4% Elz. 
B. R. in the caſe of Hoe v. Marſhall, 


14. Suit of court is inſeparably incident to a Court Leet, which 
cannot be releaſed, Brownl. 185, Trin. 4 Jac. Tott v. In- 
gram, 18 
15. A preſcription was made, that all the inhabitants of an- 
cient meſſuages in ſuch a vill ſhould have common within the vill 
ty reaſon of their commorancy, Such common cannot be releaſed ; 
for though one inhabitant ſhould releaſe it, a ſucceeding one 
might claim it. Cro, J. 152. Hill. 4 Jac. B. R. Smith v. Gate- 
wood. 
16. A feſſibility cannot be releaſed, Brownl. 1 10. Trin. 8 Jac, Co. Liu. 
Neal v. Sheſſield. 205. % 


| | As money ts 
be paid on the birth of the next child, which may never happen; and becauſe it is no debt or iow it 
cannot be diſcharged, Brownl. 110, Neal v. Sheffield. Yelv. 192. S. C. 

So if an award be, that if A. ſhall gite B. at Midſummer a load of hay, then on delivery of the 
hay B Hall give A. 100. the 101, cannot be releaſed betore the day, berauſe it reſts merely in a 
pothbility and contingency ; for it becomes a duty on delivery of the hay only, and not before. 
Rrownl. 115, 116, Hill. 9 Jac. in the caſe of Bridges v. Enion. 8 


17. An uncertain thing cannot be releaſed; as a releaſe of all 
actions, duties, and demands, before judgment is no diſcharge 
of bail. 10 Rep. 5 1. Mich. 10 Jac, in Lampet's Caſe.—Cites 5 
Rep. 70. b. Hoe's Caſe. 
18, A future right or peſſibility which may be releaſed, ought to A future 
have foundation and original inception, and to be a neceffary and 1 oY 1 


common poſſibility. See 10 Rep. 50. b. in Lampett's Caſe.— not be re- 


And Winch. 55 Hoe's Caſe. leaſed, 
though it 


may be defeated by deed. 1 Rep. 11g. Hill. 28 Eliz. B. R. Albany's Caſe.— A mere future right 
cannot be releaſed, Per Lord Macclesfield, Ch. Prec. 346. pl. 339. Mich, 1720. in the Caſe of 
Kemp v. Kelſey. 


19. If a feoffment in fee be to the % of ſuch as J. S. ſhall name, Roll. R. 
J. S. cannot releaſe this nomination. Per Coke Ch. J. 3 Bulſt. 197-0: 2 
30. in the Caſe of Quick and Harris v. Ludburrow. f 302 J 

20. If I deviſe, that my executors ſball fell my land, they can- [ 3 R. 
not releaſe this power. Per Haughton J. 3 Bulſt. 31. in the Caſe 197.5.C.& 
of Quick v. Ludburrow. . r. 

21. If A. be bound to B. by his promiſe to perform teuo things, 
B. may well diſcharge him of part, and ſo make it ſev ral; per 
Haughton J. But perDoderidge, if it be one entire thing, it ſeems 
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302 Releaſe. 


he cannot diſcharge part of it by his releaſe, 3 Bulſt. 232. Mich. 

14 Jac. in the Caſe of Elken v. Waſtell. 
1 22. A. ſaid to a feme ſole, marry my friend V. . and if you over- 
15 Jac. per {ve him I will give you 100d, They intermarried, and the huſ- 
3 judges tor band releaſes to A. all demands, and dies. This rcleaſe bars not 
the plaintiff the wife, becauſe during the life of the hutband it was not a 


8 thing in demand; but it might well be relcaſed by apt and e- 


Hutt 17. cia w2rGr, though it was to take effect by contingency in futuro. 
>. C: 3c Per Altham Serjeant and Winch J. aſicnted. Noy 26, in the 
cordingly = . | 

by Win:a Caſe of Smith v. StaJord. 

and Hutton J. contra Hobart Ch. J. — Godb. 21. pl. 380. S. C. and reports that Hobart Ch. J. 
and Warbarton J. were againit Winch and Hutton J. that the marriage was a releale of the 100 . 
Hob. 216. pl. 280. S. C. Hobart thought the mariiage an extinguiſhment vi the promite, but that 
the other ju.tices were of anocuer mind. 


Vent. 39. 23. A bond cannot be releaſed by 2vi/}, becauſe a will is no 
1 deed, though it be ſigned and ſealed. Sid. 421. pl. 11. Irin. 
Anon. has 19 Car. 2. B. R. Pigeon v. Harriſon. 


a u a, That 
man cannot releaſe a debt by his will. 


10 Nod. 24. A. deviſed to M. his wife for life, and after 1% D. and his 
1285. 0. C. peirs provided if C. within 3 menths after M.'s death pay ts D. $00l, 
then the lands 79 remain to C. and heirs ; It was held by the Ld, 
Chancellor and Maſter of the Rolls Mich. 1718. That C. 
might have releaſed, or extinguiſhed his right, Ch. Prec. 489 
pl. 303. Paſch. 1718. Marks v. Marks. 
25. A right veſted cannot be releaſed; and this was ſaid to be 
a general rule. 8 Mod. 105. Mich. 9 Geo. in the Caſe of the 
Chamberlain of London v. Lopez. | 
26. A. deviſed lands in truſt for the eldeſt ſon of B. for 2 years, 
and if within thoſe 2 years he ſhould become a proteſtant then to him 
in tail male, but for default of ſuch conformity, then 1 the uſe of the 
ſecond, &fc. ſon of the ſaid B. being a proteflant, and to the heirs male 


of their bodies being proteflants, and for default of ſuch conformity 


in any of the ſons, or if they ſhould die without iſſue male, then 
zo the uſe of the eldeſt daughter of B. being a proteſlant, and the 
heirs of her body being proteflants, remainder to the ſecond daughter, 
Sec. remainder to C. (who actually was a proteſtant) Ld. Chan. 
Macclesfield ſaid, that ſuch brothers and ſiſters could not releaſe 
their right 0 any intail given them by the will, foraſmuch as without 
a fine they could not bar their iſſue. 2 Wms's, Rep. 132. 135- 
Paſch, 1723. Carteret v. Carteret. 


(H) What Perſons may releaſe. 


See Good PI. TE againſt whom ſurety of the peace is found cannot releaſe 
1 ( H itz = os one = intereſt ; for he is bound to keep 
(D) the peace againſt him, and all the lieges, 21 E. 4. 40. 

[ 303 ) [2. If A. covenants with B. that C. ſball pay 10l. annually to D. 


Rolf Rep. D. cannot releaſe this to C. in diſcharge of the covenant, * 
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he is a ſtranger to the covenant; for when a man binds himſelf, 4 Y 
ys jud ge- 


that a thing ſhall be performed to a ſtranger, he takes upon ent ws 
himſelf that a ſtranger ſhall accept it, P. 13. Ja. B. R. between entered as 
Dick and Ludburrozu. Adjudged.] — china 


S. C. adjudged clearly.—— And in this caſe if D. takes J. X. to her huſband, J. X. caunot 1 
this payment, he having no right at all therein. Ibid. 

If A. is hound to B. in 405. to the uſe of F. S. there J. S. may releaſe te bond; becauſe the 
uſe is expreſſed in the bond, Contra if it does not appear in the bond. Br. Obligation, pl. 22. 
cites 35H 8.--—S. P. Jenk. 221. pl. 73. | 

It A. is bound to J. S. tothe uſe of C. there C. may have a ſubpana againſt J. S. to bring an action 
to the uſe of C. per Moile and Davers, and by them if my frotiee in uſc be diiſeriſed I hall have 
a ſubpœna againſt him to bring iſe. Br. Conſcience, &c. pl. g. cites 2 E. 4. 2. 

A. was bound in à ſtatute ſtaple to B. and C. and after C. releaſed to A. all executions, arcounts and 
Tecognizanc's, for which B. brought a ſubpœna agamit C. and A. becauſe A. had notice that the 
eſlite tat made to the uſe of B. and ſoa fraud in A. But berauſe C. might have troubled A. and it 
is lawful tor every one to aid himſelf, therefore A. was difcharged, and the ſubpœna ſtood againit 


C. B.. Conſcience, &c. pl. 17. cites 11 E. 4. 8. : : 
If a bond be made ts A. to the uſ» of A. and B. B cannot releaſe it; for he is not party to the deed, 


and it is but an equitable truſt tor him remediable in equity, if A. will not permit him to have 
any part of the money. Lev. 235. Hill. 18 & 19 Car. 2. B. R. Offley v. Ward. So a bond to 
A. the ſervant to the uſe of H. the maſter for goods of the malter fold by A. cannot be releaſed by 
B. 8 Mod. 116. Arg. in the Cale of Lowther v. Kelly. cites Cro. J. 653. —— Bond to the ute of 
A. for life and aſter to B. B. cannot releaſe it during A.'s lif- ; but if it was to his own ule only it 
had been good in equity. Litt, Rep. 149. Paſch. 4 Cer. C. B. Anon. 


3. Baron alone may releaſe a waſte done by leſſee for life before co- Baron and 
verture upon leaſe made by the feme, 42 E. 3. 18. Admitted ; 24% lil fee 
but the action of waſte was brought by the baron and feme, ſo and ae 
it is barred during coverture (but quzre if it ſhall be bar after they 
coverture againſt the feme.)] — 


and after the baron releaſed to the leſſee and his heirs, this is no diſcontinuance; and yet it gives 
lranktenement to the leſſee during the lite of the baron without doubt. Br. Releaſes, pl. 81. 
cites 29 H. 8. n= 


[4- In treſpaſs, or detinue by the wvillein, the releaſe of the bord 
is a good bar. 18 H. 6. 23. b. | 
[5. If a right deſcends he may releaſe it, and it ſhall bar the Releaſe or 


: , . confir ma- 
heir, who ought to make him meſne in the deſcent though he 0 5 


claims in the action anceſtrell of the Paſſeſſion paramount, 7 H. 4. available; - 


19. b.] | unleſs he 

who makes 
!t has arigit in him at the time of the making of them. Per Markham, quod nemo negavit. Br. 
Relcaſes, pl. 23. Cites 19 U. 6. 62. in the Caſe of the Rector of Edingden. 


(6. If A. has judgment againſt B. fer debt or damages, and after 22 4+ 


extends the land of B. for this debt, and then aſſigns over the land & © Jo 
extended to C. for all his eſtate therein, and after A. releaſes to B. 238. accord- 
the judgment, this ſhall avoid the extent, ſo that B. may have an ingly; but 
audita querela againſt C. the aſſignee, and therein ſhall avoid 2 
the extent, becauſe B. notwithſtanding the aſſignment continues extended 
privy to the judgment, and might, after the aſſignment, have ac- hd been 
knowledged ſatisfaction of the judgment, and ſo defeat the 1765 = 
eſtate of the aſſignee, and this releaſe is all one as if he had ac- 4 of the 


Enowledged ſatisfaction of the judgment. P. 7. Car. B. R. judge 
between Flower and Elgar, Adjudged upon a demurrer.] — - 


plaintiff had releaſed to the defendent, the term ſhould not be deveſted. 
Aa4 (7. If 
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304* Releaſe, 
C. If a commonality be diſſeiſed and after every one releaſes for 
himſelf, it is not od becauſe it ought to be by their common ſeal, 
19 H. 6. 64. b.] 
8. If the prior or abbet releaſes to the tenant for life all ations, this 
is no bar againſt the ſucceſſor, becauſe it was not by. the abbot 
or prior and their covent, Br, Releaſes, pl. 64. cites 42 E. 
3. 22. c | 
9. If a man be difſeiſed of a maner, and the difſeiſor releaſes the 
ſervices to a tenant who holds of the manor, and the diſſeiſee re- 
enters, this releaſe ſhall not be a bar to the diſſeiſee to have the 
ſervices; for the re-entry ſhall defeat all meſne acts made by the 
diſſeiſor. Br, Releaſe, pl. 91. cites 4 H. 7. 13. Sands v. Peck- 
ham. | 
$9 if he had 10. If the father, tenant in tail, brings fermedon, and is barred 
1 by falſe verdi?, and after releaſes all actions, and dies, this is no | 
5 bar to the iſſue in tail to have attaint. Br. Releaſes, pl. 80. | 


aud from cites F. N. B. 108. 


hence it ap- 
peats that ſuck relcaſe in tenant in fee ſmple, ſhall be a bar to the heir. Ibid, —— A releaſe ef 


the :1ceftor is a bar es well to the cuſtomary deir in gateltind or borough Engliſh, as to the heir at con- 
T:01/2w; for the heir cannot have the land whereof the anceſtor by whom, &c. releaſed it; but 
warranty ſhall not be a bar but to the heir at common law; note the diverſity. Er. Releaſes, pl. 


£8. cucs 21 E. 3. 31. 


9 renn 4 
ee * r 


11, He who has property in a thing cannot releaſe, but he may : 

give. See Br. Executions, pl. 118, Per Brook. N 

12, A pariſhioner is ſued in the Spiritual Court for repara- | 

tions of the church; a releaſe to him by gre churchwarden only, : | 

without the other, is not good; and in our law it is the ſame, ; 

Jenk. 305. pl. 78. f 

And. 177. 13. An infant executor may make a releaſe upon a true ſatiſ- 


E. pit 3 faction, but not otherwiſe, 5 Rep. 27, b. Hill. 26 Eliz. B. R. 


of Ruſſel v. Ruſſel's Caſe. 

Pratt, — 

S. C. Mo. 146. pl. 289. ſays, that Plowden was ſtrong in opinion againſt the judgment, but 
Wray Ch. J. faid to him, that he had conferred with all the juſtices of England, and they had 
agreed to give judgment for the infant ; becauſe the releaſe being without conſideration, the in- 
fant would charge himſelf in a devaſtavit.—S. C. cited Roll. Rep. 336.— And. 117. pl. 164+ 
in an anonymous Caſc. 


14. Obligee dies in the province of York, but the obligation nar in” 
the province of Canterbury; adminiſtration was granted to A. in 
the province of York; a releaſe by A. to the obligor was held 
_ good, Cro. E. 472. pl. 25. Hill, 38 Eliz, B. R. Byron v. 

yron. | | a 
b. . 15. An gjectment was brought, and recovery had upon it, and 


Comb. 

S. C. by the after the leſſor brought an action of treſpaſs for the meſne profits, WM 
—— wy and the /efſee releaſed the action; but the Court ſet it aſide, and dc 
Vaux. but ſaid, that the Ice is a perſon in truſt, and ſet up by the practice Q 
was, that of the Court, and is in the nature of an officer of the Court, lei 
= <6 wo and ſhall be within the power and control of the Court; and = 
2 therefore the money which was in the ſheriff's hands was ruled 


to be delivered, Skin, 247. Hill. 1 & 2 Jac, 2. B. R. —— v. 
Cloſe. | 3 
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Beleale. 1304 


16. A releaſe by one ſervant, who with two others had made S. C. Roll 
a diſtreſs for a rent charge, is not good to bar the maſter or grantce, — 
eſpecially before avowry ; for he had nothing to ground the re- 1g Jac. B. R. 
leaſe upon; but had it been after the avowry, perhaps it would And though 
be otherwiſe. 3 Bulſt. 110, Mich. 13 Jac. B. R. Flint v. Lang- gged t 


horn. | have been 
after a wi- 


thernam granted, Coke Ch. J. ſaid, It was not materials 


17. A releaſe by an attorney in his own name is void. 3 Ch. Nelſ. Ch. R. 


R. 91. 17 Car. 1. Earl of Suffolk v. Greenvill. 17. S. C. 


18. A debt was owing to a zeſtator, who by his will made B. 
and C. executors, and deviſed the debt to D.—B. and C. proved the 
will and releaſed the debt. D. brought his bill againſt the executors 
and the debtor, to be relieved againſt their releafe, charging them 
with practice, &c, 'The defendants pleaded this releaſe, and upon 
arguing it the plea was allowed, and the bill diſmiſſed, N. Ch. 

R. 56, 1649. Matthews v. Thomas & al. 

19. A releaſe of right and title to land by one that had noright g p ·dge. 
or title to the land, but only an inception of a right, which may 124. Arg. 
happen to take place in futuro, is of no force; as a releaſe by a tes 25. All 
conuſee or debtee. Arg. 2 Mod. 108. Paſch. 28 Car. 2. in the 
Caſe of Morris v. Philpot, 

20. A. promiſed B. that if B., ſen would marry A. g daughter A. C 30 
would pay him 10001, B. may releaſe; but it is doubtful whether 303 
B. can releaſe after marriage, becauſe then it is veſted in the ſon, 
as Scroggs Ch. J. ſaid. Vent. 333. Mich. 30 Car. 2. B. R. in 
the Caſe of Dutton v. Poole. 

21. Action upon the ſtatute of u, and cry by a ſervant ho But the fery 
was robbed of his maſter's money; and Levinz argued, that he vant may 
ſhould not have the action; for by that means he might preju- arg oO 
dice his maſter by releaſing the action. And took a difference Comb. 263. 
between a ſervant, and a common carrier, and a ſheriff; for the S. C. Combs 
two laſt have a ſpecial property, and may have trover; but per 2 _— 
Cur. he ſhall not releaſe. 12 Mod. 54. Trin. 6 W. & M. Brackley.— 


Comes v. Hund' de Bradley. | 19 305. 
. - . as to 
the ſervants bringing the action. [And it ſeems that the matter of the releaſe was only a thing 


obiter upon the argument of the council. ] 


22. A commiſſury releaſed the adminiſtration bond after it was put 
in ſuit at law, and iſſue joined, ſo that the defendant pleaded 
this releaſe puis darrein continuance. It was inſiſted, that if 
it was in the commiſſary's power to releaſe this bond the ſtatute 
would be of no force. And per Powell J. the doctor has not 
done well in giving this releaſe, and it is a breach of truſt. 
Quzre, quid inde venit. Holt's Rep. 660. Hill, 7 Ann, But- 


ler v. Hammond. 
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Fol 

Ol. 403. | . ; 
18 (I) To whom a releaſe may be. In reſpect Eſtale. 
Preſentation 


X) pl. 1. E 01 | 5 ö 
- pl 4 Ei. NE fointenant of a reverſion depending ups a leaſe for life 
. may releaſe to fle cher. 14 H. 4. 32. b 

S. P. But if the rext be arrear, the one cannot releaſe his intereſt in the arrearages to the other. 
This caſe was pit by Walmſley Serj. Le. 167. pl. 232. in the Caſe of Brokeiby's v. Wickham. 


[2. If one tenant in common releaſe 10 the other, nothing paſſes 
thereby; becauſe he had nothing before in the moiety of the 
releaſor. 19 H. 6. 26. 10 E. 4. 3. b.] 
If thereare 3. On ceparcener may releafe 20 the other; for each is ſeiſed 
two pe? per my & per tout, and ſhall join in aſſiſe. 21 E. 3. 27. Ad- 


ners, a d : | 

the onze»ters mitted 38. | 

in the name 

of bott, and the other releaſes to him, this countervails entry and feoffment, and is good cauſe of 
voucher. Br. R-lcates, pl. 16. cites 21 E. 3. 27, —— Contra, where the one enters in hts own 
name only, and c/a.ms to him alone, and the other releaſes to him; for this is only an cxtinguiſh- 


ment of the right, and no making of the citate. Br. Ibid. 


8. T. And [A If one particular man of a corporation diſſeiſes me to his cavn 


fo | ode uſe, and I after releaſe te the corporation, nothing paſſes; becauſe 


alty diſeiſe the corporation had nothing at the time in the land. 8 H. 6. 


me, and I 1. b. 

releaſe to one ] | 

or more of the commonalty, this is no bar for the mayor and commonalty, Pr. Rcleaſcs, pl. 69. 
Cites 5. C.——S, P. for it is another body. Br. Relceſes, pl. 62. cites 20 II. 6. 9. 


See Eſtate [F. If A. ſciſed in fee of land, bargains and ſells it to J. S. in 


= : * fee by deed inrolled, to whim a flranger, who has a right to the land, 
releaſes before entry made in the land by the bargainee; this is a good 
releaſe, becauſe he has a franktenement in law before entry. 
Mich. 13 Car. B. R. betwcen Hablyn and Slack. Per Cur, Re- 
ſolved upon evidence at bar. 

6. Where a man /eaſes land for term 4 life, and after grants the 

|. 306 ] reverſon to J. B. fer term of life, a releaſe of all his right to the 
faid F. B, in the remainder by the leflor is good, though it be but 
eſtate for life, Br, Relcates, pl. 85, cites Vitzh. Quid Juris 
clamat 1, | | | 

7. In recordare it was agreed, that a Hranger to the avozury 
may plead releaſe of all the ſervices. Per Hank. and Hill clearly 
Br. Releaſes, pl. 13. cites 14 H. 4. 7. 

8. In formedon a man l/eaſed for life, and after granted the re- 
verſion to 7, and the tenant attorned; and after 4 of the 7 releaſed 
all their right, &c. to the ether 3, and after the one of the 3 releaſed 
to the 2, and per Cur. thoſe are good releaſes, and ſhall make 
the right to paſs, Br. Releaſes, pl. 60. cites 14 H. 4. 32. 

6 it was a» 9. If a man recovers in writ of annuity againſt a parſon, and he 
greed, that 2h recovers releaſes to the patron, this is a good releaſe. Per Cott 
erf, J. Quod mirum! For the church is charged, and the patron 


Joni: charged 


Tith an an- may join in aid, but has not properly any reverſion in him there; 
quære, 


£ 
N 
74 
1 


„ — 
r 
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quere, how it fliall enure, Br, Releaſes, pl. 19. cites 8 H. 6, nuity out of 


hrs church, 
1 | ; upon his per- 
fon, as parſon of the church, a releaſe made to the patron during the time of vacation is good to extin- 
guith the annuity. Br. Relcaſcs, pl. 33. cites 21 H. 7. 41.— 8. P. Co. R. on Fines 6. cites 
S. C. & 2 E. 3. 8. & 8 H. 6. 24.— S. P. Co. Lit. 266. a.—S, P. 1 Rep. 112. in Albany's Caſe, 


10. If the demandant releaſes to the vouchee, this ſhall enure S. P. After 


. 18 : . . eniry into the 
well; for he is tenant in law to him. Br, Releaſes, pl. 2. cites {7 a 


20 H. 6. 29. | Br. Releaſes, 

: pl. 53. cites 
7 E. 4. 13.— . P. Br. Releaſes, pl. g. cites 8 H. 4. 3. Per Skrene, quod fuit conceſſum, — 
S. P. Lit. S. 491.— S. P. Co. Lit. 265. b. 

Releaſe made by the demandant to the vouchee, or by another, is good againſt the demandant; 
for he is tenant in law after the entry into the warranty, and may render the action, or levy a 
fine, Br. Relcales, pl. 43. cites 5 H. 7. 41. Per Townſend J. — But not if a ſtranger releaſes 
to kim ; tor he has nothing in the land, fo that releaſe of the right cannot enure. Br. Releaſes, pl. 
2. cites 20 H. 6. 29. S. P. Br. Relcaſes, pl. 53. cites 7 E. 4. 13. S. P. Co. R. on Fines 
6. cites fame caſes, and 10 E. 4. 15. & 22 Hf. 6. 15. & 8 H. 4. 2. 

Aſter recetpt or entry iuto warranty by the vouchee, rebeaſe by the demandant to the tenant hy receipt 
or vouchce, is good; but relcaſe to them by any ſtranger is not good. Per Coke Ch. J. who ſaid 
it was ſo without queſtion, 8 Rep. 151. b. in Edward Altham's Caſe, 

It after the voucher has entered into warranty, and becomes tenant in law, an anceſtor collateral 
of the demandant redcaſes to the vouchee with warranty, he ſhall not plead this agaiuſt the demand- 
ant; for the relcaſe by the itranger is void, Co. Lit. 284. b. 


11. In aſſiſe releaſe made to the tenant at will was pleaded z and But Br. Re- 
the opinion of the Court was clear, that it was not good. The —— 
reaſon ſeems to be, inaſmuch as he may enter and infeoff him. releaſe to 


Contra, upon a termor, &c. who has an intereſt certain, Br, tenant þ 
Releaſes, pl. 48. cites 2 E. 4. 6, | will of his 


right, is 
good, for the privity which is between them, and cites 7 E. 4. 27. Per Choke. S. P. Co. Lit. 
270. b. But if 1 ſuffer a man to occupy at my will without leaſe, and after releaſe to him all 
my right, this is not good; becaulc there is no privity. Ibid.— Br. Releaſes, pl. 54- cites 7 
E. 4 27. | 

4 releaſe co tenant at will aſter a lerfe for years made by him, is void; and ſo is a confirmation; 
becauſe the previty is determined. Cro. E. 830. Paſch, 43 Eliz. C. B. Shaw v. Barber. And 
Walmiley J. faid, That it had been ſo reſolved againſt the opinion in 12 E. 4. 12. Ibid, 


12. If a man leaſes for term of life, and grants the reverſion to do where a 


#49, the tenant attorns, and the cne of the grantees releaſes to the —_— * 4 


ther, this is good, Br. Releales, pl. 50. cites 5 E. 4. 1. 1” yeuerfeon. 
| Per Finch- 
den and Sidenham, Br. Rcleaſes, pl. 30. cites 5 E. 4. 1. 


13. A releaſe made 10 the pernour of the profits is good. Per 
Vaviſor J. And he may plead it in action brought againſt him 
upon the ſpecial matter ſhewn. Br. Releaſes, pl, 42. cites 3 
H. 7. 2. 

14. A releaſe to tenant at ſuferance is void, becauſe he has a [ 307 J 
poſſeſſion without privity. Co. Litt. 270. b. — — | 
bolds over his term, &c. a releaſe to him is void, becauſe there is no privity betwen them; and ſe 
are the books to be underſtood that ſpeak of this matter. Co. Lit. 250. b. 

So where B. was deviſee of an houſe for life ; proviſo, That if B. clrarly departed out of London, and 
dwelt in the country, that then ſhe ſhall have a rent ut of the ſatd houſe, B. wholly departed out of 
London, and dwelt in the conntry, a releaſe by the remainder-man to B. though before the entry of 
the remainder-man on B. cannot enure to enlarge the eſtate of B. which by the proviſo was deter= 
mined before entry, and ſhe was only tenant at ſufferance ; and though the words (to ceaſe) or 
(chat it ſhall be void) are not mentioned, yet being in à will, it is implicd ia the words (that * 
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ſhall have) which cannot be if her eftate be not determined; and fo the releaſc to her not good, 
though ſhe ſhe continued in poſſeſſion. Cro. E. 238. pl. 3. Trin. 33 Eliz. B. R. Allen v. Hill, 
3 Le 153. pl. 204. S. C. S. C. cited Cro. J. 1756. in the Caſe of Butler v. Duckmanton. —— 
And Brownl. 207. in S. C.—. C. cited G. Eq. R. 257. 


15. He in the 4% remainder may releaſe 49 him in the firſt re- 

mainder, but x e contra. Per 3 juſtices. Dal. 32. pl. 17. 3 

Eliz, Anon. | | | | 

Dal. 22. pl. 16. Leſte for liſe cannot releaſe . him in remainder. D. 251. 
17. „J, pl. 91. Hill. 8 Eliz, Stepkin v. Ld, Wentworth. 


S. P. by Yecl- 

verton J. Brownl. 208, in the Caſe of Butler v. Duckmanton. So if tenant for die releaſes 
to him in reverfion, this releaſe is void; for it cannot enure as a releaſe, becauſe the tenant for life is in 
poſlethon ; neither can it enure as a furrender, becauſe it wants proper words to make it a ſurren- 
der. Per Anderion Ch. J. who ſaid, it had been ſo adjudged.” Cro. E. 21. Trin. 25 Eliz. C. B. 


in pl. 2. Anon,s.ÞP. Cro. J. :69. Trin. 5 Jac. B. R. in the Cafe of Butler v. Duckmanton, 


Ibid. 902. b. 17. A. married M. they had 2 fans, both named ahn, born 
pl Mien. in wedlect, but A. always believed, that John the eldeft was begot 
15 Eli. the by one Mays, and not by himſelf; and therefore he always called 
@pinicns in Fim (and made others do fo too) by the name of John Mayo. 
wereagain M. dicu; afterwards J. S. to whom M. and others were coheireſ/es, 
eonſidered died qwithout iſue; and upon office found after his death, hn 
* att1m- he yourigeft fon was found coheir in right of M. together with the 
others; whereupon he ſued livery with the ether coheirs, and they 
went all together to the manors, and held courts (by the ſteward 
appointed by J. S.) in all their names, naming them by their 
proper names; and all the tenants attorned, and paid their rent 


to their common bailiff. Afterwards 7% the elder fon releaſed ts 


John the younger, by words of ( give and grant of all his right, title, 
claim, intereſt, and demand, 79 Fim and his heirs, but us livery 
was made. One queſtion was, whether any act before mentioned 
had gained any tenancy by diſſeiſin, abatement, or intruſion, 
in the younger brother, upon which a rcleaſe might enure? 
And it ſeemed to the Court, that it had not gained any tenancy 
of the lands in leaſe for life or years, or in tail, nor in the copy- 
holds fo long as they continued their poſſeſſion without expulſion 
or removement. But the reporter adds a quzre as to the copy- 
holds. D. 302. pl. 302. pl. 43. Trin. 13 Eliz. Vivion's Caſe. 
18. Releaſe to cpyholder in faf?, who was admitted by the 
lord, and in poſſeſſion, is good, and no prejudice to the lord, 
he having his fine for admittance, and releſſee was in by title, 
viz. by admittance ; and ſo the releaſe enures as extinguithment. 
4 Rep. 25. a. b. Paſch. 31 Eliz. B. R. Kite v. Queinton. 
Brownl. 19. A, deviſed land to I. his wife for 15 years, if jbe ſo long lived, 
remainder to B. in tail, remainder to C. (who was heir of the 
lezſewasz8- teſtator) in fre; M. married C. The term of 15 years expired, 
jodged void and then B. who was the remainder-man in tail, releaſed all his 
nate nl right and intereſt in the ſaid land 7 C. but afterwards entered 
made to h m upon C. and leaſed to the plaintiff, adjudged, that C. continumg 
in remain- in poſſeſſion after the end of the term, was but tenant at ſufferance, 
| and had no other title to hold by, till entry was made upon him; 
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veſt any eſtate for want of privity between them z and adjudged 4, ande 
for the plaintiff, Cro. J. 169. Trin. 5 Jac. B. R. Butler v. there was no 


privity, and 
Duckmanton. he — but 


S. P. Co. Lit. 270. b. 


a bare poſſeſſion. 


* 20. A. tenant for life, remainder in tail to B. remainder in fee 
to C. A releaſe by C. to A. is a void releaſe, becauſe of the 
meine remainder in tail; per Fenner, who cited 30 E. 3. And 
no anſwer was given to it. Brownl. 207. 208, Trin. 5 Jac, 
C. B. in the Caſe of Butler v. Duckmanton, 

21. A. deviſed a rent- charge with clauſe of diſtreſs, and died, 
the great grandſon makes a feoffment to B. Deviſee of the 
ren? releaſed all actions, debts, and demands to the great grand- 
ſon, and after diſtrained the beaſts of B. for the rent behind be- 


fore the feoffment. It ſeems the releaſe is not good, becauſe the 


deviſce had no cauſe of action, at the time of the releaſe made, 
againſt him to whom it was made, nor demand againſt him; 
otherwiſe if the releaſe had been made to the fete, for he was 
ſubject to the diſtreſs, and this is a demand. 2 Brownl, 190. 
Trin. 10 Jac. C. B. Strobridge v. Forteſcue and Barret. 
22. A releaſe to ceſty que uſe is good as Littleton ſays in his 
Chapter of Releaſes wy it 2 a *truſt as of 2 uſe be- 12 


fore the ſtatute. Arg. Cart. 162. at will. Arg, 
Hard. 491. 
Cites Co. Litt.——* Godb, 299. cites Litt. 464 


(I. 2) Good, or not, Zo one who has No Right, or 
| only a bare Right. 


A T* there be lord and tenant, and the tenant be diſſeiſed, and 

the lord releaſes to the difſeiſee all the right which he has in 
the ſeigniory or in the land, this releaſe is good, and the ſeigniory 
is extinct, by reaſon of the privity which is between the lord and 
the diſſeiſee; for “if the beaſts of the diſſeiſee be taken, and the 
diſſeiſee ſues a replevin of them againſt the lord he ſhall compel * This part 
the lord to avow upon him; for if he avow upon the diſſeiſor, — 
then upon the matter ſhewn the avowry ſhall abate, for the dif- 21 Ul. 8. 
ſeiſee is tenant to him in right and in law. Litt. S. 454. 19. & 11 


Gco. 2. cap. 
19. S. 22. 


2. If and be given to a man in tail, reſerving rent to the donor So if a H 
and his heirs, if the donee be diſſeiſed, and after the donor releaſes be m— 
22 the dance and his heirs all his right in the land, and after the 2g 
donee enters upon the diſſeiſor the rent is gone; becauſe the diſ- rent to the 
ſeiſee at the time of the releaſe made, was tenant in right and in _ — 
law to the donor; and the avowry of fine-force ought to be che late be 
made upon him by the donor for the rent behind, &c. but yet diſſeiſed, and 
nothing of the right of the lands, viz. of the reverſion, ſpall paſe by fr een 
ſuch releaſe, becauſe the douee to whom the releaſe is made, ik the 
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308 Releaſe, 


ond hes 2 had nothing in the land but a right, and ſo the right of the 
7 b 44, land could not then paſs to the donee by ſuch releafe, Lit. 
and after 455 3 ; 

tac lente : 

enters albeit in this caſe the yen? ig extinct, yet nothing of the right of the reverſion ſhal! pa'z; 
eauſa qua ſupra. Lt. S. 456. 


3. If A. be very lord and B. very tenant iu foe-fimple, and E. mates 
a feffment in fee to J. S. who never becomes tenant to the lord, 
if the lord releaſe to B. all his right, &c. this releaſe is void, 
becauſe B. has no right in the land, and he is not tenant in right 
to the lord, but only tenant as to make the avowry, and he 
ſhall never compel the lord to avow upon him; for the lord 
ſhall avow upon the feoffee if he will. Litt. S. 457. 
zog ] 4. There is a diverſity betweem a ſeigniory or rent ſervice and rent 
There is a- charge; for a feigniory or rent ſervice may be releaſed and en- 
| pany tinguiſhed to him that has but a right in the land, becauſe of 
« Gig vier the privity between the lord and the tenant in right; for he is 
and de not only as tenant to the avowry, but if he die his heir within 
4.4 3 1c. age, he ſhall be in ward, and if of full age, he ſhall pay relief, 
of a bare and if he die without heir the land ſhall eſcheat ; but there is no 
rights land ſuch privity in caſe of a rent charge; for there the charge only 
NN lies upon the land. Co. Litt. 268. a. 
bare right is void; but a relcaſe of a ſcigntory to him that has but a right is good fo ex gu the 


feigniory. Co. Lit. 268. 2. 


Se (1) (K) To whom a Releaſe may be without Eſlate 
Actual, in reſpett of Privity. 


fr, IF abbot and couent alien in fee, and founder relcaſe all his right 
in all actions to the abbot, it ſeems this thall bar him of his 
contra formam collatianis; for this action lies only againſt the ab- 
bot, and therefore there is ſufficient privity between them. 
Contra 14 H. 4. 32. b. But quære. 

Lz. A releaſe made / all errors to him who ts party or privy t9 
the judgment is good bar of a writ of error, 9 H. 9. 48. b. 

though he has nothing in the land.] | 
2a retraſe 3. Ss ſuch releaſe is good 10 the tenant of the hand, thigh he 


— 4 be not privy to the record. 9 H. 6. 48. b. 


nement in law is not good. Br. Releaſes, pl. 53. cites 7 E. 4. 13. 


[4. If A. leaſes art to B. reſerving rent, and after before 
entry by B. A. 3 the rent to 2 is good for the privity, 
though B. has not any actual eſtate till entry but only an intereſt. 
Co. Litt. 46, b. 

For if di $+ In writ of entry the tenant pleaded releaſe of the demandant 
ferfor leaſes made to him of all actions and rights, and the demandant ſaid that he 
7 xj had nothing in the franktenement at the time of the making of the de., 
zears, ans Priſt; and the other ſaid that he had, Priſt; and per Belknap the 

: tenant 
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tenant ſhall ſhew what he has in the franktenement. Dr. 2 diſeiſee 
A caſes to t 
Releaſes, pl. 7. cites 49 E. * 28, — * 
kis right, this is not good, becaule it is only a chattle, and there wants privity, per Belknap; but 
per Has mer it ought to be anſwered that the tenant had vothing in demeſne, nor in r verſion at the 
time of the making of the decd, and to to avoid it to all intents, and not to lay, nothing in the 
frankteneme:nt only. Et adjornatur. Ibid — Co. R. on Fines6. cites S. C. 7 


: 9 * 
8 4 3 "WIS 4 - 

PF 5 3 F Can 2 
5 * e K 2 


6. Where the ard er donr in tail releaſes te the difſeiſce, or to the Br. Avowry 
iſſue in tail after diſcontinuance, to hold by leſs ſervices, or releaſes "i _— 
all the rents and ſervices, this is good, though the tenant be Co. R. on 
only tenunt as to the avowry, and has nothing in poſſeſſion; con- Fines cites 

A aß 7 f 2 fi ] B R | 'r S. C. VB 
tra os le paſſing of reverſians in fee fimple, Br. Releaſes, pl. 14. [9 
cites 14 H. 4. 37, 38. & libro Littleton tit. Releaſes, accord- i 
ingly. : Z 

7. TI! A. makes u l for 100 years to B. and B. makes a leaſe Zu in the Fl 
for co gears t9 C. ande fcer A. releaſes to B. in fee, this releaſe is (me cafe 7 | 

5 7. ele : 1 
good, and yet B. has not any actual poſſeflion. Co. R. on Fines * oe ar 1 
6. cites 12 E. 4. 6. for though 1 | 

2 Fe he has poſe \ 5.58 
ſeſſion, yet he hath no privity and yet a lea'e made by leſſor by fine to the terant in Patute able 4 
or merchant, or by elegtt is good, and yet there is no pritity. Co. R. on Fines 6. ci:cs 25 E. 4. , 12 


8, If diſſeifer makes ferment in fee to the uſe of a firanger, a re- 310 J 
leaſe by tne diſſeiſce 79 the diſciſar or ceſty que uſe, is not good; | 
for there is neither privity nor poſſeition. Per Rede. Br. Re- 4 
leaſes, pl. 46. cites 9 H. 7. 25. | 1 

g. Tenant in tail makes fegtment; though he has no right, yet 54 
a releaſe to him by the donor, is good for the privity. Per 1 
Coke Ch. J. Quod fuit conceſſum, per Damport & Curiam, | 
Roll. Rep. 37. Trin. 12 Jac. B. R. in Caſe of Benfield v. Bart- 


lamere. 


(K. 2) Where a releaſe of Right is good to one 


who has neither Freehold in Deed or in Law, 


I. JN releaſes all the right which a man has in certain lands, In ſuch caſes ; | 
&c. releſſee ma have the freehold in deed, or in law, at f, 
e 


the time of the releaſe made, &c. For in every caſe where re- — "ow [ 


leſſee hath the freehold in deed or in law, at the time of the re- one to ano- | 
leaſe, &c. there the releaſe is good, Litt. S. 447. ther, there 1 
releaſed to the tenant of the land; and in ſome caſes it will merge and extinguiſh, and in {Su it | 
will enure by way of mitter, &c. But in all caſes to the tenant of the land; but in no caſe can ie | 
be given to one who has not the poſſeſſion or rererfion in the land in deed or in lau. Arg. 2 Roll 7 
R. 315. Paſch, 21 Jac. B. R. in Caſe of Sheſſield v. Ratcliffe, 


2. If diffifor lets the lands far term of his life, ſaving the revers i 
fn to him, if the aſe or his heir releaſes to the diſſciſor all the 1 
right, &c. this releaſe is good, becauſe releaſee had in law a re- J 
verſion at the time of the releaſe made Litt. S. 449. | 
3. Where a /eaſe is made to A. for life, remainder to B. for the 4 
e J. S. remainder to C. in tail, e if a 
ranger 
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goo 
frranger which hath rig" to the land releaſeth all his right #2 any ?P 
them in the remainder, ach releaſe is good, becauſe every of 
them hath a remainder in deed veſted in him. Litt, S. 450. 

Fer s releaſe 4. If the tenant for life is difſeiſed (the poiteflion being in the 


of 2 right to diſſeiſor) and afterwards, he that right has, releaſes to one of them 


one that has x a+ ; : l 
44% f le to whom the remainder was made, all his right; this releaſe is void, 


rige regu= becauſe he had not a remainder in deed at the time of the re- 
arg, ® leaſe made, but only a right of a remainder, Litt. S. 45 1. 


void; for 
he to hom a releaſe is made of a bare right in lands and tenements, muſt have either a freehold 18 
dend or in law in po ten, or aſtate in remainder or rere on in fee or fee dali, or for life. Co. Lit. 
267.2. 


5. A releaſe of all the right, &c, in ſome caſe is good 10 him 


Lina free 
et who is ſappeſed tenant in law, though he bath nothing in the tene- 


Litt. S. 490. | 


tlie tenaxt a- MENTS, 
lien the land | 
hanging the writ, and after the demandant releaſes to him all his right, &c. this releaſe is good, be- 
caule he is ſuppoſed to be tenant by the ſuit of the demandant, and yet he has nothing in the land 


at the time of the releaſe made. Litt. 8. 499.—S. P. Co. Litt. 266. a. (d) 


5. P. Butif 6, If the diſſeiſor makes à leaſe for years, the diſſeiſee cannot re- 


FE _ leaſe to the leſſee, becauſe he has no eſtate of freehold. Co. 
4 . 

mm a releaſe Litt. 266. A. . 
to ſuch leſ- | 

ſee, the ſame is good; for firſt it ſhall enure as the releafe of the diſſeiſor and then of the differſces 
Le. 255. pl. 363. Trin. 33 Eliz. B. R. This caſe was put in the caſe of Weſton v. Garmon. ——» 
S. P. For there is no privity nor eſtate on which the releafe of diffeiſee may enure, unleſs the 
law takes it that the releaſe of the diſſeiſor firſt enures, and then the releaſe of the diſſciſce. Arg. 


Fl. C. 540. b. in Caſe of Paramour v. Yardley, 


C 311 J (K. 3) Privity. Reguiſite in what Cafes. And 
what is ſufficient Privity. 6 


1. WJ HERE the plaintiff binds the defendant to acquittal, as heir 
of his mother, and the defendant pleads releaſe to his father 

and his heirs, and that he is heir between the ſame father and 

mother, this is no bar. Br. Releaſes, pl. 15. cites 38 E. 3. 10, 
„An Infant 2. If I being within age, leaſe land to another for 20 years, and 
was poſſeſſ- after he grants the land to another for 10 years, if I releaſe to the 
* grantee of my leſſee, &c. when I am of full age ; this releaſe is void, 
being his becauſe there is no privity between him and me, &c. but if [ 
7 3 confirm his eflate, then this confirmation is good; but if my 
— leſſee grant all his eſtate to another, then my releaſe made to 
and after- the grantee is good and effectual. Litt. S. 547. 
—— 471 age releaſed to leſſee all his right, by indorſement on the leafe. Per Wray Ch. ]. 
When the fathet leaſed he did it as guardian to his ſon, and it was not any ejectment of his ſon, 
but it was a leaſe in behalf of the ſon, though the ſon might aveid it; then when the indorſement 
is ut ſupra, the ſame is a good aſſignment. 2 Le. 221, ol. 278, Paſch. 16 Eliz. C. B. Anon. 


For exam- 3. It is a certain rule, that when a releaſe enures by way of 
les in this enlarging an eſlate, there muſt be privity of gate, as between leſ- 


1 and leſſee, donor ad donee. Co. Litt. 272. b. To 
4 
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4. To releaſes that enure by way of mitter Peflate, there muſt = a 
be privity of eſtate at the time of the relcaſe. Co. Litt. 273. b. 3 4 
way of mitter le droit, without privity; as if the diileifor makes a leale for life, and after the diſ- 
ſciſce releaſes to the tenant tor lite. Co. R. on Fines 6. 


5. To a releaſe of a right made to any that has an late of freehold 4s it a FA 
in deed or in lazv, no privity at all is requitite. Co. Litt. 275. a. « eſe i 
life; it the difletfec releaſe to the leſſer, this is good, becauſe the letice has an eſtate of treehold, al- 
beit there be noprivity, Co. Litt. 27g. a. S, P. Co. Litt. 256. a. © So it a 4iſerfor makes 
a leuſe to A and his heirs during the life of B. and A. dies, areleale by the diſſeiſee to his heir, before 
he docs actually enter, is good. Co. Litt. 273. 


6. When the „rd by his releaſe abridges the ſervices o the tenant 
privity is requiſite, Co, Litt. 305. b. 

7. A releaſe of inheritance, or of eflate for life, is not good to 
one that is but letjee for years without privity; as if tenant for 
life or in fee releaſes to the leſſee for years of his diſſeiſor. But 
the releaſe of a term for years to the leſſee for years of him that 
doth eject him, is good enough; for there needs no privity. 
Fin. Law. 8vo. 115. | 

8. A. ſeiſed of a rent-charge in fee, iſſuing out of the land of the 
wife, releaſes the rent 79 the baron and his heirs; the ſame ſhall 
enure to the wife. Arg. 4 Le. go. cites 14 H. 8. 6. 38 E. 3. 
10. | | 
9. The lord releaſes, and grants his ſcigniory to the huſband, 
wha is ſeiſed of the tenancy in right of the wife, to him and his 
heirs: the huſband dies, and his heir diſtrains for the rent upon 
the lands; It was held that it ſhall enure as a grant, which is 
moſt beneticial to the grantee, and it is agreeing with the intent 
of the deed, that the huſband and his heirs ſhall have it. Cro, 
E. 163. pl. 3. Mich. 31 & 32 Eliz. C. B. Anon. 

10. Right or title to inheritance or freehold, be it in præſenti 
or futuro, may be releaſed 5 ways, 1ſt. To the tenant of the 


Freehold in deed, or in law, without any privity. 2d. To the 


tenant in remainder, 3d. To him in rever/c9n without any pri- 
vity, but eſtate cannot be enlarged without privity. 4th. To 
him that has a right only in reſpect of privity z as if tenants be 
diſſeiſed, the lord may releaſe the ſervices in reſpect of privity C 312 J 


and right, and without any eſtate. 5thly. In reſpect of privity 


only, without right; as if tenant in tail makes feoffment in fee, 
the donee after the feoffment has not any right, yet in reſpect 
of the privity only, the donee may releaſe to him the rent, and 
all the ſervices ; ſo the defendant may releaſe to the vouchee in 
reſpect of privity only; but no eſtate can paſs by a releaſe, but to 
him who has eſtate in privity, and not in reſpect of right or pri- 
vity only, 10 Rep. 48. a. b. Mich. 10 Jac. in Lampet's Caſe, 
11. Aneſtate may be conveyed by releaſe or confirmation to S. P. Co. 
a tenant by copy of court roll, and the uſe limited to him and his - 268. 4. 
heirs is good. 13 Rep. 55. Sammes Caſe, | 
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Beleate. 


(L) By what Words it may be made. Words, 


which ſhall amount 79 A Releaſe. 


Dr. ONE coparcenor gives the land by dedi & conceſſi, it ſhall 
enure by releaſe if it cannot by a feoffment. 10 E. 4. 
3. b.] : | 
2. If an indenture be, that the one party renunciavit, to the 
cther tetum commune in certain land; this is a good releaſe of the 
common, though it be not totum jus quod habet in communtia ; or, 
renunciavit communiam, ꝙ H. 6. 35. b. Curia.) 
ReleafeſZ) {3+ If A. fome ſole, and B. are jointenants for life, and A, takes 
pl. 2.—2 baron, and after A. and the baron levy a fine to B. by which A. and 
Roll. Rage the baron concedunt the land, & totum & quicquid, Sc. to B. and 
485. $5 bis aſſigns fer life of A. and this with warranty, and then B. dies 
Jo. 55. 5. C. during the life of A. In this caſe he in reverſion may enter, be- 
3 cauſe this fine enures as a releaſe to * B. Tr. 22. Ja. B. R. be- 
* it tween Euftace and Scawwen, per Curiam upon a ſpecial verdict, 
Ero. J. and afterwards, Mich. 22 Ja. adjudged accordingly.) | 


506. S. C. g 
and that it enures by way of relcaſe, and the rather becauſe of the words therein, (Et illa ei red- 


didit.) 


Thid. pl. 68. 4. Scire faciat upon recovery of an annuity, the defendant ſaid 

e 5 that after the recovery the plaintiff had delivered to him the ſame deed 

ding of annuity, upon which he recovered in lieu of a releaſe, and 

to Brock. fhewed the deed, and the plaintiff demurred ; Brook makes a 
quære if it be any bar again/? matter of record, and ſays it feems 
that it is not. Br. Barr, pl. 5. cites 3 H. 6. 40. 


5. If a man be b:und 10 J. S. in 40l. and he by his deed grants 


A man wes 


bouzd in to him that he will never ſue action upon this obligation, the debtor 
1 ſhall have it by way of anſwer, in lieu of releaſe; per Martin; 
grit to but per Babb. he ſhall have thereof covenant; but Brooke ſays 
N . it ſeems, that he may rebutt clearly. Br. Releaſes, pl. 17. cites 
cults Gf 7 H. 6. 46. | | 


charged of it, and that if hets rexed for it, that the ob zation ſhall be void; and it was held that this 
3s good acquittance by the firſt words, that he ſhall be quite diſcharged of it, and that the other 
words are void, and no condition but ſuperfluous. Br. Barr, pl. 54. cites 21 H. 7. 30.— If 


man be bound that he dl not ſue J. S. and he dies, his executor may ſuc him. Br. Conſcience, &c. 


pl. 1. cites 27 H. 8.16, 

Debt upon a bond by th#executor of the obligee, upon oyer of the bond, it appeared A. B. and 
C. were vound jointly and ſcrerally to the obligee; the defendant pleaded a releaſe made by the 
oblizee to B. one of the obligors; and upon oyer of the releaſe, it appeared that the oblige core- 
nanted with Bg. not to ſue him upor this obligation; the plaintiff demurs; and adjudged that a co- 
venant not to fue one of the obligors, where there are ſeveral, is no diſcharge againſt the others. 


(Q) Judgment tor the plaintifi; abſente Holt. 11 Mod. 234. Mich. 8 Annæ B. R. Fitzgerrard 
v. rant. 


[ 313 ] 6. A releaſe of all advantages on account, is a good bar in 
action of debt upon account, 8 Rep. 152. a. in Altham's Caſe, 
cites 9 E. 4. 49. x | . | 

7- If he in reverſion on a leaſe for years, grants his rever- 
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ſion to his leſſee for years by words of dedi, canceſſi, ferffavi, and 269. b. 20. 
a letter of attorney is made to mage /ivery and ſeiſin, tue doter Mug 
cannot take by the livery ; tor that the letſee has the vevei lon 
preſently. Per Wray and Catline J 3 Le. 17 pl 3). Mes. 
14 Eliz. C. B. Anon, 

8. If J. releaſes to B. all actions which J. S. has gt ©t 
a good releate, and the words (which J: 5 has agamtt . 


 fſurpluſage, and void; for by words ſubſequent, a Jet may v2 | 


qualified and abrigded, but not deſtroyed. Arg. Bridgm . ' 3 
cites D. 56. 6. my 


and abridge, but not deſtroy. Arg. in Caſe of Read v. Bai, 


9. A. ſeiſed of 3 acres, grants a rent- charge out of them to &. C. cel 
B. A. infeoffs C. of 2 of the acres ; B. the grantee covenants and — oh 
grants ith C. that he will not charge the 2 acres, for the ſaid rent, Gurivat © 
with any diſtreſſes. Afterwards D the tertenant of the 3d acre Edwards, 
being diſtrained, brought replevin. As to the covenant and 
grant being a releaſe, the Court was divided, but agreed, that 
if it be a releaſe, D. may plead it; for by that the rent is ex- 
tinguiſhed. Noy 5. Butler v. Monnings. | 

10. An obligee's acknowledging himſelf on good confideration ſa- S. C. cited 
tied, or diſ harged of all bonds, debts and demands, is in judge- Arg. _ 
ment of law a good releaſe; and though the word (diſcharged) 3c, 
is not properly a word of the part of the obligee but of the obli- v. Edwards. 
gor, becauſe the obligor is to be diſcharged; yet when the 
obligee confeſſes himſelf to be diſcharged of all bonds by the 
ſaid obligor, this amounts to as much as that the bonds them- 
ſelves ſhall be diſcharged. 9 Rep. 52. b. 53. Mich. 8 Jac. C. 

B. Hickmot's Caſe, 
11. If B. be bound to A. in an obligation of 200 l. conditioned for 


payment of 1041, at a day certain, and afterwards A. makes 2 


releaſe to B. by name of all that obligation of 200/. for payment 


of 120/, This releaſe does not diſcharge the obligation condi- 
tioned for payment of 104/. for though a greater ium includes 
a leſs, as to a tender, yet the debt and duty is intire, and can- 
not be diſcharged by a releaſe of a leſs ſum. All. 71. Trin. 24 
Car. B. R. Chace v. Gold. | 
12, If one jointenant gives, grants, and confirms to the other, S. C. accord- 
this operates as a releaſe, according to 1 Inſt. 301. b. and other H. where 
books, that either the word (dedi) or (conceſſi) makes a releaſe. were (grant, 


the words 

Sid, 452. Paſch. 22 Car. 2. B. R. Cheſter v. Willon. Kl, Ven. 
5 cet, 

78. Cheſter v. Wilſon, —Raym. 187. S. C. where the words were (grant, bargain, ſell, and 
2 Adjudged a releaſe. 2 Saund. S. C. where the words are (grant, bargain, ſell, 
allign, ſet over, and confirm.) And adjudged clearly, that it paſſed the purparty. And there is a 
nota, that the word (conceſſi) is of a general extent, and may amount to a graut, feoffment, gift, 
leaſe, releaſe, confirmation, or ſurrender ; aud cited Litt, S. 531. & Co. Litt. 301. and 392. > 


13. Areleaſe of all titles will paſs a right to the land. See 
Mod. 99, 100. pl. 4. Mich. 25 Car 2. B. R. by Hale Ch. J. 
in the Caſe of Auſtin v. Lippencourt. 


Bb 2 14 Articles 


* 


* 


2 — 


— K 2 


Werne * 0 —̃ —— 
Wy RE r — 
5 nnen * . 4 , l 
* . 2 . 4 LO © — 
1 l _ OO of 


#1 — — 


——2 2 1 re” * ITN 3 wes 

” £47 ”# Pe 45 4 

; 5 4 
* 2a + 


— ERR 
— — 


CE eee —[1—ñũ 2 ͤͤ · . — 2 


« wank + ** 4 © 
OWLS” — "SAR 


- 8 
* S@S * 31 
r 


2 * — 
A 


—— 23 2 


5 * Sr 


n 


ane” 


F S * 


* * 
* eee 
an SAR GS» os th 
PEP 


"RO 


Comte To We nn © OI pany > oo R * _ at — "A * = "= 
2 2 «A A 4 * 6 - * ö my * s 
7 wo : $44 Pt "> RT. ai. 5 "I &. 4. $46 "we 7 _ * _ 1 = * 
— * CAM Sor) | 8 — 228 mh Ree TY; 
ow Bs = 4 8 B——N8—— Loa Þ 23 2 4 ö reer — 


2 5%. k 
«A pO CO I "hs 
— ? —_—— 


- ph WE 8 DN rs 
2 > , 
* " N a * M . 


; aL CET 8 — * 9 E N 
- W „ 29 —— 2 > er Ofvs —— Ad 


#7 20000 "4 Fx, 
* 2 


13 h Releaſe. 


14. Articles of agreement were made betateen A. B. C. & D. 
tenants of a manor, for the better regulating Heir commrn, and to 
limit the number of beaſts which each thould put in. A. broke 
the articles by ſurcharging; B. brought an «ian upon the articles 
againſt A. 70 2041ch A. pleaded, that after the articles the blaistiꝗ 
end ene J. S. (a ſtranger) after the executing the ſaid articles, 
did releaſes to the defendant, his heirs, executors, &c. All 
actions, ſuits, bills, bonds, writings obligatory, debts, duties, 
quarrels, controverſies, treipailes, damages, and demands what= 
ſoever, &c. which they or either of them ever had, or then 

[ 314 ] had, or might have, &c. It was held, that the releaſe was n9 
bar to the plaintiff's action; and that it could never be the intent 
of the parties to releaſe theſe articles, J. 8. being a ſtranger, 
and no party to them; beſides, had the articles been intended 
to have been releaſed, ſome mention would have been made of 
the common in the releaſe, Raym. 392. Trin. 32 Car. 2. B. R. 
Cartledge v. Mawdlin, | | | 

1 C. 2 15. Letter of licence was under the hand and ſeal of the plaintiff, 

=” whereby he gives the defendant liberty for 3 months; and co- 

Leer of Venants, that if he /ue or moleſt him in that time the defendant 

licence not fguld be acquitied of the debt. The plaintiff ſued him. Held, 

—4 „ that being under ſeal, and the plaintiff's own agreement, it was 

keting ofthe not barely a covenant, but a releaſe upon condition; and judge- 

debt, no ment accordingly. 2 Show. 446. pl. 411. Mich. 1 Jac, 2. B. 

rejea'e R. Macbeth v. Cobb 

8a defea farce, *** 5 p 

and ſuch a one there may be by another deed. Per Holt Ch. J. Show. 334. Mich. 3 W. & M. in 

the Caſe of Carvill v. Edwards, citcs Mo, 8:1, —Carth. 210. Carivel v. Edwards. 


142 
Gy, 


S. C.cited 16. Obligee reciting the bond, covenants to ſave the obligor harm- 

1 leſs; it is an abſolute releaſe; and if upon a contingency, it is 

of Phil:psv, à conditional releaſe, becauſe it has an expreſs relation to the 

Kuizirly. bond. 2 Salk, 573. Hill. 10 W. 3. B. R. in the Caſe of Cley- 
ton v. Kinaſton. 

But per kRolt 17. The law will not work a releaſe contrary 10 the intent of the 

Ch. J. The partzes, Per Gould J. 12 Mod. 290. Paſch. 11 W. 3, B. R. 


1 — A : . % 
—— in the Caſe of Cage, alias, Gage v. Acton. 


neter aiter ble rule of law, Ibid. 294. 


(L. 2) What Ac by one that has a Right ſhall 
be ſaid a Releaſe in Law of his Right or Action. 


1. R ELEASES in laxv are more mildly taken againſt the re- 
leaſor than releaſes in deed, Per Turton J. 12 Mod. 


2091. cites Co. Litt. 264, 265. 
Fut if the 2. A ſimple releaſe and defeaſance delivered with it is good; but de- 
Ze livered after, is not good. Br. Releaſes, pl. 34. cites 17 Af: 2. 


and the re- 
teaſe of the right are delivered fimul & ſemel, this is good. Br. Releaſes, pl. 34. cites Perk. 13B.— 
$ if the releaſe be upon condition comprized in it, it be by deed indented, the defeaſance 1s yood, 


deſtroys the force of the releaſe, Br. Ibid, Aut it ſeems that fe who relcaſes may — 
| conditi 


26, 


P1013 
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7 
law 
cuto 
204, 
8. 
law. 
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0 x 
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 Qondition without /i-rving the deed; and then, when it is ſhewn, the party may have oyer of it, and 


may pray that it be entered de verbo in verbum; and then it is of record, and then he may plead 
the condition. Ibid, 


Where re'eaſe 15 ſimple, and indenture of defenfance comprehends a condition in fall alſo upon it, 
there it the releaſe and indenture ot defeaſance are delziered at one inan, it is ſufficient upon the 
performance of the detealance to defeat the rcleaſe. Per Treithen and Wich, quod curia non ge» 


gavit, Br, Releaſes, pl. 39. cites 43 All. 12. 


3. If A, releaſes 10 B. all his right in the land which B. has by 
diſſeiſin done t9 A. and after B. grants to A. that if he pays 101 at 
ſuch a day, that the releaſe ſhall be void, and he may re-enter ; this 
ſhall not avoid the releaſe, becauſe the right is gone ſlinpliciter be- 
gare. But it ſeems clear, that if the condition had been in the 
releaſe, that then the condition had been good, Br. Releaſes, 
pl. 39. cites 43 Aﬀe 12. and 43 Af. 44. 

4. If a man releaſes to another, and delivers it to J. S. to deliver Contra - ; 
4 the party, this docs not take effect before the agreement of him wes rhe 
who thall have it; for the ſtranger is only a ſervant to him who ( 315 J 
made the releaſe; quod nota. Br, Releaſes, pl. 45. cites 8 H. wart or fac- 


6. 13. Per Hufey and Brian Ch, Juſtices, tor of him ts 


whom the 
releaſe is made. Ibid. 


5. If the bord difſeifes the tenant, and makes a feoffment in fee by 74 ofa * 
or without deed, this is a releaſe of the ſezgnmiory, Co. Lint. ah "el 
204. b, may 111 Evie 


dence be 
uſed as a releaſe, Clayt. 32. pl. 35. 11 Car. Ballard v. Swell. 


6. If the difeiſce diſſeiſes the heir of the diſſciſir, and makes a fegff- 
ment in fee by, or without deed, this is a releaſe in law of the 
right; and fo of a right in action. Co. Litt. 264. b. 

7. If the chligee makes the obligor executer, this is a releaſe in 
law of the action, but the duty remains, for the which the exe- 
38 retain ſo much goods of the teſtator. Co. Litt, 
264, b. 

8, If a feme obligee takes the obligor to huſband, this is a releaſe in Se if there 
law, Co, Litt. 264. b. 3 


the on- takes the debtor to huſband. Co. Litt. 264. b. — But if a feme executrix takes the d btor to 
huſband, this is no releaſe in law ; for that ſhould be a wrong to the dead, and in law work a de- 
vaſtavit, which an act in law ſhall never work; and fo was adjudged in the King's-Bench, Mich. 
0 & 31 Eliz, Co. Litt. 264. b. 


9. An award that all ſuits ſhall ceaſe hath the effect of a releaſe, 
and the ſubmiſſion and award may be pleaded in diſcharge as 
well as a releaſe. 2 Mod. 228. Paſch. 29 Car. 2. B. R. Strang- 
ford v. Green. ; 

10. In debt upon a bond of 1000/7. the defendant pleaded a Show. 46. 
covenant by the plaintiff, whereby he covenanted not to ſue for the — 
faid debt upon the ſaid bond for and during the term of 99 years. fengan 
Upon demurrer to this plea it was nought; for it is but a mere pleaded in 
covenant, and doth not enure as a releaſe or defeaſance. 2 2 
dalk. 573. Trin. 1 W. & M. B. R. Ailoff v. Serimſhaw. Zo abroad for 

| Bb 3 7 years 
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years uit tout mole/#2**5», and a covenant not to ſue him, and that if he rou'd fue him he ſhould be 


. Erſcharged and releaſe of the debt. And by Holt Ch. J. if it be a covenant perpeti.t, it 's an abſolute 


rele.:ſe, but it it be a covenant not to ſue within a particular time, it is ro releaſe, and you wulk 
take your remedy upon your covenant. And ad;judged per tot. Cur. lor the pluntitf, --- Carth. 
63. S. C. adjudged. Ard per Cur. if the covenant be that the oblizee ſhull nt put the hond in 
ſuit at any time, it is pleadable as a releaſe, becauſe in eflect it is o.. F. In e&cirering the 
judgment of the Court, Trin. 13 W. 3. in Caſe of Lacy v. Kinatton ; but faid, that if A. and. 
ere jointly and ſrverally bound to C. in a ſum certain, and C. corenants with A. not to ſue r that 
all not be a releale but a covenant only, becauſe he covenants only not to fuc A. uu? does not 
covenant not to ſue B. for the covenant is not a releaſe in its nature, but only by conitruttinu to 
avoid circuity of action, becaui- though he covenants not to ſue one, he ſtill has a remedy, and 
then it {hail be conſtrued as a covenari, and no more. And without his coyci ent he might hate 
ſued one of them without the ocher; and therefore there being nothing in che cov enant to preclude 
from that benefit, he has it ſtill left in him. 12 Mod. 331, 552. 

® Carth, 64. at the end of the caſe fays, nota, in the argument of this caſe it was allowed by all, 
that a letter of licence containing the words following. (viz.) That it the creditor ſuc, &c. withe 
in ſuch a time, ? f his debt ſan/{be forfeited, ſuch licence is pleadable in bar,—— S. P. Cro. E. 352, 
Mich. 36 & 37 Fliz. C. B. Deux v. Jeffers, And. 307. pl. 316. S. C. by name of Dowie 
v. Jeffeties. S. C. cited D. 1490. Marg. pl. 39. 


(L. 3) Miſtake or Miſrecital. 


1. D by 8. againſt B. who pleaded releaſe of all actiaus 

which the defendant had againſt the plaintiſf noverint, &c. 
me S. remiſiſſe, &c. B. omnes aCtiones quas idem B. habet verſus 
S. where it ſhould be all actions quas the plaintiff has againſt the 
defendant; and it was demurred, and the plaintiff recovered. 
Br. Releaſes, pl. 56. cites 14 E. 4. 2. 

316 J 2. If a man releaſes 79 W. N. yeoman all actions where he is a 
Contra of gentleman, the releaſe is good, and the addition void. Br. Releaſes, 
— s pl. 58. cites 21 E. 4. 72. 3 
duke, &c. For this is parcel of the name. Ibid. 


3. One condemned in debt paid part of the money to the 
plaintiff, who gave him an acquittance for the ſum received (in 
theſe words) received ten pounds in part of a greater ſum, wherein 
I am condemned | recovered by me] by judgment given by the juſtices 
cf aſſiſe in Derbyſhire, whereas the judgment was in truth given 
in Bank, as it ought ; the queſtion was if this acquittance be ſuf- 
ficient in law, by reaſon of this miſrecital, to bring an audita 
querela, the plaintiff having ſued a Ca. Sa. And it ſeemed not; 
for no ſuch judgment was given. D. 50. b. pl. 6. Mich. 33 H. 
8. B. R. Anon. 


(L. 4) In Mixt Actiant. What ſhall be a good 
Releaſe in Mixt Actions. 


of releaſe 1. FN writ of annuity, a releaſe of all actions perſonal is a good 
of actions I plea, though the annuity be to the plaintiff and his heirs 


real; for it 


is mixed, Br, Annuity, pl. 43. cites 2 H. 4. 13. & Fitzh, Releaſe 48. 


Brooke ſays, 


quzre inde ; for luis is a Rrange reaſon, and be fays be has the book at large which is io doubt 
| | | | | Bri 


Releaſe, 216 


Br. Annuity, pl. 43. cites 2 H. 4. 13. and Fi zh. Releaſe 48. —— Co. Litt. 283. 2. ſays arcleafe of 
actions real, or of actions perſonal, is a good plea in writ of annuity. 


2. Tenant for life (or leſſee for zears) does waſte, and the leſſor Note a di- 


: So Rh . veriny be- 
ſues action of waſte, the action is in the realty, becauſe the place jams: 


waſted ſhall be recovered; and alſo in the perſonalty, becauſe 42 of ike 
treble damages ſhall be recovered for the wrongful waſte done #47 and an 


. p l . tin law; 
by the tenant; and therefore in this action a releaſe of actions . 145 


real is a good plea in bar, and ſo is a releaſe of actions perſonal. by his own 

1 : act cannot 
Litt. S. . alter the 
nature of his action; and therefore if the leſſee for life or years does waſte, now 1s an action of 
walte given to the leſſor, wherein he ſhall recover two things, viz. The place watted and treble 
damages; in this caſe if the leſſor releaſes all actions real, he ſhall not have an action of waſte in 
the perſonalty only; and if he releales all actions pertonal, he ſhall not have an action of waſte in 
tle realty only. Co. Litt. 285. a. 

A releaſe of act ons real, or of actions perſonal, is a good plea in writ of waſte, and in * aſſiſe 
which are actions mixt, and ſo it ſeems in quare imped '. Br. Relcatcs, pl. 92. cites Lib. Littleton, 
Int. Relcaſes. S. P. Co. Litt. 285. a.-- Hut Br. Waſte, pl. 29. üs that a releaſe ot all actions 
perſonal is no plea in ue; tor it is an adtion mint, and brought in the realty; and cnes 42 E. g. 
21, 22, * But diſſciſor in a may plead releaſe of actions perſonal, but not of actions real; 
torthis is for the tenant ; for the tenant may plead the one or the other; and it ſeems alle that quare 
iinpedit is a mixt action. Br, Releates, pl. 92. cites Lib, Littleton, Tit, Relealcs. 


(M) What Thing may be relcafed by expreſs 


Name. 


[1+ T* the recognizee of a ſtatute releaſes to the conuſor all Hit 

right in the land, and all manner of actiaus which by reaſon of 
the Aatute he ſhall have in the ſame land; this ſhall be a good diſ- 
charge of the land. 15 Aff. 7. 25 E. 3. 5 1. 

2. A covenant not broken may be releaſed by releaſe of all co- 2 
wenants, Tr. 16 Ja. B. R. in Hitian and Bie's Cale, agreed per [ 3 * F 
Curiam. Co, 1. Albany 112. b. Co. 10. Lampett 51. b.] 5 Hoek ; 
But releaſe of all covenants is no diſcharge of a 50nd for performance of covenants after hr cove- 


nants are broken; for the obligation being torteited, is not ditpenſed with. D. 37. b. pl. 28. 
Mich. 35 H. 8. in Caſe of Read v. Bullock. 


coſts ro. 


at the time of the releaſe made. P. 12 Ja. B. R. between yy 0 

Childe and Durrant adjudged. . 217, 
Bro 1 221, 

and Bulſt. 157, Durrant v. Child are upon a different point, w=# For more as to executions iz: 
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N) What ſhall be releaſed by Releaſe of All 


Suits. 


Br. Releaſes, 1. BY ſuch releaſe a man ſhall be barred to ſue execution of a 


1. 21. cites . =p . 

by C.- recovery of damages by fieri facias, elegit or c pias; for the 
8R-v153 Court will not grant them without prayer of the party, which 1s 
b m A'- * 1 

tham'sCaſe, a ſuit. 19 II. 6. 4+] 

cites 9 H. 6. 4. But it ſeems miſprinted, and that it ſhould be 19 H. 6. as in RulL——5, P. Co. 


Litt. 291. a. 


Br Releaſes, 2. If A. recover debt or damages againſt B. and after releaſes 


Ry = er to him all ſuits, this ſhall bar him to have execution by cabias or 


Fitzh. Exe- elegit. 26 H. 6. Execution 7. 


cution 7. 3. Ry releaſe of all ſuits, a writ of error is gone. Lat. 110. 


- 


1 Cole's Caſe, 
- £wion J, 


(O) What {1:all be releaſed by Releaſe of all Dests 
and Duties. [Or, All Debts or Dutzes.] 


S. P. Tor [I. IF ſa man} releaſes all duties, this does not bar a 20 rit of ace 
Qut: 5 : 

ies Cao © © 2 1 
1 cguut, becauſe there is not any certain duty before the 
things cer- account made. 20 H. 6. . b.) | 
tain, aud 
what {hall fall out upon the account, is uncertain; and though the Latin word is debita, yet the 
duties extend to all things due that are certain, and therefore diſcharge ſudgments in perſonal 
actions, arg execution alio. Co. Lit. 291, a. * This ſcems miſpruned tor (6) b. 


Br. Releaſes, #2, If A. recovers debt or damages againſt B. and after releaſ-s 


J. fy. cites 3 . 
"6 to B. all duties, this thall bar him to have execution by capias or 


Furh. Exe- Cegit;, becauſe the duty is extinct. 26 Hf. 6. Execution 7. 


cution 7. 


— 


3 Re 9. 143. b. in Altham's Cafe. 


i 318 J 3. If a eme relcaſes to another all actions of debt, this ſhall 

| bar her of a vr? of ratignabili parte banorum which the had right 
to haue. E. 3. 174 hb | 

4 FP. And J. If a conufor of a flatute merchant be in execution and hrs lands 


FI” ' - : if. 
: eee 4%, and after the cm releaſes to him all debts, this ſhall dil- 


the debt charge the execution; becauſe the debt is the cauſe of the exc- 


nich is the cution. Co. Litt. 76.5 

cuſe, dif- 

SVarges tlic execution which is the cffe . Co, Litt. 6. 4. 
Ls] Pl 


(P) What ſhall be releaſed by Releaſe of A 
Actions, [er, All Manner of Actions.] 


Br.Releaſes, 1. IF a man releaſes all actions by this he ſhall releaſe as well 


©; 05 3 end which he has as extcutor as other. 39 E. 3. 26, 
. C. 7 6 — irtOlls 
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Mirton. This caſe was queſtioned by Powell J. whether it be good law at this day, but he 
adinitted that if there had been no other debts for the releate to work upon, then it had relcaſed 
the Echt due to the pleintit as executor, LE. Ray. 2 Rep. 1386. Mich. g Annz, Hutchine 
[uu v. Savage. . 


2. By a releaſe of all actions he ſhall not releaſe an annuity. S. P. per 


* ö Gawey ]. 

39 it. 0. Annuity „ : a : Coldib. 167. 
3. But tuch releate ſhall relcaſe the arrearages incurred be- 

fore. 39 H. 6. 43. ; | Fol. 4< 5. 


in the Caſe of Hoo V Marſhal. cites 4 E. 4. 40. In debt for the errrarages of an annuity; 
the detundant pleaded 2 roleate of all actions betore the day et payment aud after oye: of the deed, 
it was demurted thereupon, and held to be no plea, becauſe a releaſe cannot diſcharge a duty 
which was not then in being; wheretore it was adzudged for the plaintiſt. Cro. Elz, 897. pl. 20. 
Jin. 44 Eliz. in C. B. luke v. Cheek. --— Built. 178. S. P. by Williams J. and the whole Court 
inclimed to be of the ſame opinion. 

Grantor of an annuity in fee. upon the firſt day of payment paid it to the grantee, who gave him 
an acqu'ttance, and at the end tnereof was a releaſe of all actions; at the next day of payment, 
the annulty being in arrear, the graniee brought a writ of annuity ; the grantor pleaded this re- 
Laſe in bar; and upon demurrer to the plea, it was inſiſted tor the defendant, that by the relcaſe 
of all ations the annuity was determined ; becauſe an annuity feems to be a thing in action, and 
the party had no remedy to recover it but by action; and therefore if the action is releaſed, the 
thing itlelf is fo too, bu: adjidged, that thoughthat is true, vet it 75 not a thing in action, for before 
the day of payment no action hes in this cale, Mo. 133. pl. 279. Trin. 25 El:z. Digg's Caſe. 

If a man has an annuity for term of years tor hte or in fee, and he, before it be behind, releaſes all 
actions, this ſhall not releaſe the annuity ; tor it is not merely in action, becauſe it may be granted 
over. Co. Litt. 292. b. 


4. If a man recovers damages in afſiſe, and after releaſes to the — — ; 
recoveree all manner of actions, this ſhall releaſe his execution by 5 — n 


ſcire facias, fo that he ſhall not have this execution upon this E. 4. 7.— 


judgment contrary to this releaſe. 1 E. 3. 26. b. Admitted by — 
iſſue. 2 E. 3.38. Same Caſe.] 188. pr. . 
S, C. & Litt, tit. releaſe accordingly. -— Contra Litt. S. 504. That if a man recovers debt on damagzer, 
and he rellaſes to the defendant all manner of actions, yet he may lawfully ſue execution by cap 
ad ſattsfaciendum, or by elegit er fiert facias ; for execution upon ſuch a writ cannot be faid an 
action. For regularly an aon i aid in his proper ſenſe to continue til! judgment be given, and 
after judgment then does proceſs of execution begin, aud therefore a releaſe of all achons regularly 
is no bar of ex-cutron; for the execution begins when the action ends, and therefore the founda- 
tion of the firit is an original writ, and determines by the judgment, and writs of execution are 
called judicial, becauſe they are grounded apon the judgment. Co. Lit. 289. a. 


ſs. If I recover againſt * and have his bedy in execution, and 22 Co. 
after releaſe to him all actions, yet he hall remain in priſon, be- more: 
cauſe the duty remains, and is not extinguiſhed by the releaſe. [ 319 


26 H. 6. Execution 7,] after judge- 

| ment re- 
leaſes to the defendant all actions, and his body is afterwards taken in execution, he ſhall not 
have an audita querela upon it; for execution is no action. 8 Rep. 153. in Altham's Cale. 
For execution begins when the action ends. Co. Litt. 289. a. 


6. In annuty, releaſe of all ations ratione debiti competi, ſeu alte- 
rius cujuſcunque contraftus is no plea where the plaintift counts 
by preſcription ; for it may be before time of memory. Br. An- 
nuity, pl. 42. cites 12 R. 2. and Fitzh. Releaſe 29. 

7. Where an abbot aliens, ſo that contra formam collationis lies, 
releaſe of all the right to the abbot is not good; for he has no- 
ching in the land; contra of releaſe of all aions to him 3 
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action lies againſt him, Br. Releaſes, pl. 14. cites 14 H. 4. 37, 
38. | 
Int a fer 8. Releaſe of all actions will not extinguiſh executions; quod 
leaſe of all nota, Br. Releaſes, pl. 87. cites 26. H. 6, & Fitzh. Execu- 


actions was 

admitted a tion, 7. 

good bar of 

execution upon faite t, and yet execution is no con. Br. Barre, pl 35. cites 24 E. 3. 
27. —5. P. Brooke ſays the reaſon ſeems ta be inaſmach as the plaintiff may have action of 
debt upon it; contre Littleton in his chapter of Releale; tor ſtatute 3 only, an cxccution. Br. 
Statute Merchant, pl 47. citcs 29 E. 3. 22, 


9. If a man fues an appeal of felny of the death of his anceſlor 
againſt another, though the apvellant releaſes to the defendant 
ell manner of ations real and perſonal, this thall not aid the de- 
fendant ; for that his appeal is not an action real inaſmuch as 


the appellant ſhall not recover any realty in ſuch appeal; neither 


is it an action perſonal, the wrong being done to his anceſtor 


and not to him; but it he relcaſe to the defendant all manner af 


actians, then it ſhall be a good bar in an appeal. Litt, S. 500. 
do it is of 10. In an appeal of robbery, if the defendant will plead a releaſe 


3 i of the appellant of all actions perſonal, this ſeems no plea; for 


/az or lern- an action of appeal, where the appellee ſhall have judgment of 
mg, offe- death, &c. is higher than any action perſonal is and is not pro- 
beten perly called an action perſonal; and there if the defendant will 
alſoisjudge- plead a releaſe of the appellant to bar him of the appeal, in this 
ment of cafe he muſt have a releaſe all manner of appeals, ar all manner 


le en g ; 2 1 


are within 


Linttleton's reaſon, Co. Lit. 288. 


Though a 11. If after the year and day the plaintiff ſue a cire facias auh 
ee Cicial the plaintiff ſbauld not have an execution, it ſeems ſuch releaſe of all 
writ, yet aCtions ſhall be a good plea in bar; but ſome hold the contrary, 
becauſe the becauſe a ſcire facias is a writ of execution, and is to have exe- 


f . | W 
grand cution, &c. But becauſe upon the ſame writ the defendant may 


upon plead, plead divers matters after judgment given to ouſt him of execu- 
el tion, as outlawry, &c. This may well be ſaid an action, &c. 


counted in Litt. 8. 05. 


law to be 12. So in a ſcire faciat upon a fine a releaſe of all manner of 
3 gar actions is a good plea in bar, Litt. S. 506. 


and therefore a releaſe of all actions is a good bar of the ſame. Co. Lit. 290. b. — A ſcire 
facizs is an action; for a releaſe of all actions is a bar of a ſcire facias, which is a writ given by 
the ſtatute in lieu of a new original, therefore judgment on a ſcite facias ſhall have the fan c effe 
as upon a new original. Arg. and of that opinion was the Court, Comb. 455. Mich. 9 W. 3. 
B. R. in the Caſe of Woodyer v. Greſham, 


Forte debt 13. If a man by his deed be bound to another in a certain 
47.3 ſam of money, to pay at the feaſt of St, Michael next enſuing 


coninting 


merely n if the chligee before the ſaid feaſt releaſe the obli gor all actions, he ſhall 
L 320 } be barred of the duty for ever, and yet he could not have an 


«tion; and action at the time of the relcaſe made, Litt. S. 5 12. 


therefor 
though no action lies for the debt, becauſe it is debitum in præſenti quamvis ſit ſolvendum in fu- 


S =: 4:ca4/e the right of aftion is in hin the releaſe of all ations is a iſcharge of the debt — | 
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Co. Lit. 292. b.— 3 Rep. 28. Paſch. 1 Jac. C. B. in Middleton's Caſe, 


8. P; 8 Rep. 
153. a. in Altham's Caſe, P 


14. But if a man leaſes land fer a year rendering at Michaelmas Codb. 12. 


40s. and afterwards before the feaſt he releaſes to the leſſee all 5 2 
actions, yet aſter the feaſt he ſhall have an action of debt for the Eliz C. B. 
non payment of the 40s. notwithſtanding the ſaid releaſe, Litt. Anon. 8. P. 
8. 8 | | For ſuch re- 
312 | leaſe diſ- 

| : charges only 
arrearag's, becauſe the coverant is executory,— This releaſe ſhall nat bar the leſſor of his rent, 
becauſe it was neither debi.um nor ſolvendum at the time of the rcleaſe made; for if the land be 
evicted from the leſſee betore the rent becomes due, the rent is avoiged ; tor it is to be paid out 


of the profits of the land, audit is a hig not merely in action, becauſg it may be granted over; © 


but the leſſor before the day may acquit or releaſe the rent, Co, Lit. 292, b.— 6 Rep. 153. in 
Altham's C ale. | 


15. Byareleaſeof all manner of actions, all actions, as well cri- 
minal as real, per ſena and mixt, are releaſed. Co. Litt, 287. b. 

16. If a man by deed covenants to build an houſe or make an S. P. 8 Rep. 
eſtate, and Ie the coverant broken the covenantee releaſes to 153- b. in 
him all actions, ſuits, and quarrels, this does not diſcharge the 83 
covenant itſelf; becauſe at the time of the releaſe nihil fuit de- 
bitum there was no debt or duty, or cauſe of action in being; 
but in that caſe a releaſe of all covenants is a good diſcharge of 
the covenant betore it be broken, Co. Litt. 292. b. 

17. If a man be indicted by conſpiracy, and after releaſes to the 
conſpirators all actions, and after that the party indicted is ar- 
raigned upon this indictment, and by trial acquitted; Gawdy J. 
doubted whether this releaſe would bar him in an action of con- 

{piracy or not. Goldſb. 167. in the Caſe of Hoo v. Marſhall. 

18. There is a difference between a duty upon a contingent and a It is not a 
duty ab/olute; for if I covenant to infeoſt you of the manor of D. releaſe of 
before ſuch a day, and bind myſelf by cbligation to perform the co- 2 
wvenants, and before the day you releaſe to me all actions, there the 64. pl 78. 
obligation is diſcharged but not the covenant ;z for the obliga- Mich. 23 & 
tion was an abſolute duty, and the covenant but contingent. N 
Per Popham Ch. J. Goldſb. 168. in the Caſe of Hoo v. Mar- Chute. 
ſhall. | | 

19. By a releaſe of all actions, duties, and amercements, it Ow, 31. & 
ſeems admitted, that a relief and herrict, which were in queſtion, C. 
were releaſed. Cro. E. 370. pl. 10. Paſch, 37 Eliz. B. R. Ro- 
therham v. Crawley. 

20. Diſſiiſce releaſes to diſſeiſor all actions, this is no releaſe of S. P. Br. 
his right of entry, for when a man has ſeveral means to come at g 8 _ 


l. 10g. ci 
his right he may releaſe one of them eſpecially, and yet take * H. 6.4. 


benefit of the other. 8 Rep. 151. b. 152. in Altham's Caſe, Br. Releaſes 


; pl. 21. cites 
5. C. Per Newton, quod non negatur.—--S. P. Co. Litt. 268. a. But if a man has not any 


means to come to the land but by ws of action, there by a releaſe of all actions his right by 
Judgment of law is gone in-lufively ; becauſe by his own act he has barred himſelf of all means 


to come at it. 8 Rep. 42. 2. in Altham's Cafe. —- S. P. Co. Litt. 268. a, 


As if diſſeiſſee reicajes all actions to the heir of the diſſeiſor, his right is gone by judgment of law. 
8 Rep. FS N Caſ e... C¶Co. Lit, 400 4. 5. P. 6 . — 


21. Bond 
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320 = Releaſe, 


. 21. Bind 15 pay money at 4 ſeveral feaſts ; 3 of the 4 are tafed; 

: releaſe of all actions before the laſt feaſt diſcharges all; otheravije 
of rent. 8 Rep. 153. in Altham's Caſe. 

5. P. 8 22. By releaſe of all actions all cauſes action are releaſed. 

. B+ Rep. 153. a. b in Altham's Caſe. 

For the act 23. It I releaſe all actions 2 my d ſciſor, yet after the diſſeiſo . 

in law ſhall death I may have writ of entry in the per & cui againſt the heir 

ever ex- 1 . Fe . 3 . 

© 321 * of the diſſciſor; for this action was not in eſſe at the time ot 

tend the act the releaſe made, 10 Rep. 51. b. in Lampet's Caſe. 

of the party - | 

any further than his expreſs words, becauſe xquior eſt diſpoktio legis quam homigis. 8 Rep. 


222. in Aitham's Cale, 


24. Releafe of all actions 79 bailee of goods in writ of detinue 
againſt bailee's executors, they ſball net take advantage of this releaſe; 
tor this is a new action founded upon their own detainer. 10 
Rep. 51. b. in Lampet's Caſe, cites 22 H. 6. 1. 

25. By a releaſe of all actions a replevin is releaſed, and the 
avowant is defendant, though in ſome reipect he is plaintiff. 
Per Doderige J. 2 Roll. Rep. 75. Hill. 16 fac, in the Caſe of 

Lodar v. Samuel. 


(Q) What Things ſhall be releaſed by Releaſe 


of Actions Real. 


Br. Relesſe, [ 1. 
1 is in a manner real, for thereby the inheritance ſhall 


Martin, berecovered, 9 H. 6. 57. 


. 2. If an 4% if nowel diſſciſin be arraigned againſt the diſſciſor 
Releaſes, pl. TS , 
©2. cites I., b. and the tenant, the di/ei/or may well plead a releaſe of afions per- 
Lit, tie feonals to bar the aſſiſe, but not a releafe of actions reals; for 
Kelcafes. none ſhall plead a relcaſe of actions reals in afliſe but the tenant. 
| Litt. S. 494. | | 
3. Such relcaſe to one who is only a reverſioner expectant 
on a franktenement does not extinguiſh aver; for actio ett 
jus proſequendi in judicio quod alicui debetur, and the feme can- 
not ſue againſt him to recover dower by judgment; becauſe he 
is not tenant to the præcipe, nor could he render dower to her; 
for at the time of the releaſe another was tenant of the frank- 
tenement. 8 Rep. 151-a. b. Altham's Caſe. 
4. When land is to be recovered or reſtored in a writ of error a 
releaſe of all actions real is a good bar, Co. Litt. 288. b. 
©0112 judge 5. If a judgment is given in a real action, a releaſe of all actions 
ment © real is a good bar in a writ of error brought thereupon. Co. 


given pen 


ul ſe te rdict Lit. 288. b. 
"na real 
celien, a releaſe of all actions reals, is 2 good bar in an attaint, Co. Lit. 289. 2. 


— C. Cro. 6. Releaſe of actions real, after grantee has made election to bring 


annuity, is no releaſe or bar in annuity; contra of — 
onal 


HIS releafe ſhall be a good bar of « quare imprart ; for it 


Beleale. 321 


ſonal, where grantee has made election to take it asa rent. Jo. 
215. pl. 3. Mich. 5 Car. B. R. Bodvell v. Bodvell. 


(R) What Things ſhall be releaſed by Releaſe of 1 
: Actions Perſonal. 'F 
: [. NV this releaſe an annuity ſhall be barred. 21 E. 4. 84. -n is ſaidia l 
E B 19 H. 9. 41. b. Dubitatur 2 H. 4. 13.] — . 


leaſe of all 


till the day of payment comes contra of obligation, Br. Releaſes, pl. 47. cites 5 E. [ 322 4} 
4+ 1. 


1 actions perſonal, is no plea in a writ of annuity. Het. 81. in Caſe of Gerard v. Boden. 

3 Where annuity was granted with clauſe of diſtreſs, but did not fave for himſelf and his heirs, it 
I was held clearly to be a bar. Cro. C. 171. in Cale of Bodvell v. Bodvell. Jo. 214, 215, 8. 
i C. accordingly, and that though Co. Litt. 285. a. S. 492. ſays it is a mixt action, yet the Court 
2 there held it to be a perſonal action only. Hut it is no plca in writ of debt of annuity granted for term 
5 of cars for the arrears due after the releaſe; tor this is no choſe in action, nor duty 


Br. Annuity, pl. 34- cies L. 5 E. 4. 40. S. C. 


2. This releaſe ſhall be a good bar of an action of covenant 
brought % levy a fine (admitting the covenant broken before the re- 
leaje\ for this is not real but perſonal. 10 H. 6. 13.J 
[3. This releaſe is a good bar of afſiſe. 12 H. 6. 4. 19 H. S. P. Br. 
6. 42. 17 Aſſ. 25. 19 Aſſ. 3, adjudged.}] | — 
4. If the diſſeiſee releaſes to the diſſeiſor, or to the tertenant all 50. Nr 
actions perſonal, yet he may well enter. Brooke ſays quære if Cotteſmore, 
he had releaſed all demands. Br. Releaſes, pl. 35. cites 17 
All. 25. | | 
5. A releaſe of actions perſonal is no plea in præcipe quad red- 
dat; contrary in afſiſe, Br. Aſſiſe, pl. 72. cites 21 H. 6. 17. 
6. Releaſe of actions perſonal is no plea in writ of entry in na- 
ture of afſiſe; for this is præcipe quod reddat, and ſhall alledge 
eſplees. Br, Titles, pl. 12. cites 21 H. 6. 18. 
7. If a man leaſes for years rendering rent, and that the tenant 
ſhall forfeit 20 f. nomine pane for nonpayment at the day, &c. Re- 
leaſe of all actions perſonal made to the tenant before the pe- 
nalty is forfeited, is no bar; for it is neither a duty nor a choſe | 
in action till the tenant fails of payment, Br. Releaſes, pl. 47. 1 
cites 5 E. 4. 41. Per Arden. | 
8. If a man by wrong takes away my goods, if I releaſe ts him all Skin. 35. | 
actions perſonals, yet I may by the law take my goods out of his poſ- 2 — | 
ſeſſion. Lit. S. 497. 7M 
9. If I have any cauſe to have a 4urit detiuue of my goods Vu aceleaſe | 
againſt another, though I releaſe to him all actions perſonals, — [| 
yet I may by the law tate my geods out of his poſſeſſion; becauſe eric of doth 
no right of the goods is releaſed to him, but only the action, &c. ne of chare 


POOR — 


and yet ſuch action for detinue of charters ſounds in the realty. Co. Lit, 286. b. 


1 


10. In appeal of maihem, a releaſe of all manner of actions per- | 
{onal is a good plea in bar, becauſe in ſuch an action he thall 
recover nothing but damages. Litt. S. 502. 1 
; | Il. 


322 EBeleale. 


. notez 11. If a man be outlarved in action perſonal by proceſs upon the ori- 
—_— „ne Zinal, and brings a writ of error, if he at whoſe ſuit he was out- 
writof error lawed will plead againſt him a releaſe of all manner of actions 
3 perſonal, this ſeems no plea * for by the ſaid action he ſhall re- 
"7 5 © ae . 

_ ber, we cover nothing in the perſonalty, but only to reverſe the out- 
to an per- lawry; but a releaſe of the writ of error is a good plea, Litt. S. 
 fonal thing, 503. N i 

as debt, 2 

damage, &c. then the releaſe of all actions perſonal is a good plea, becauſe the plaintiff is to reco- 
ver, or be reſtored to ſomewhat in the perſonalty. But where by a writ of error the plamntiti /Aul? 
no? be reſtored to any fer ſonal or real thing, there a felcaſe of all actious real or pe. ſonal is 10 bats 
Co. Liu. 288. b. 


12. There is a diverſity between real actions, wherein damages 
are to be recovered at the common law, as in aſſiſe, &c. and where 
damages are nt to be recovered by the common law but are given 
by the flatute; for there a releaſe of all actions perſonal is not 
any bar, as in the writ of dewer, entrie ſur difſeifin en le per, &c. 
msrdancefter, aiel, &c, Co. Lit. 285. a. b. 

13. If the plaintiff in a perſonal action recovers any debt, &c. 
&c. or da- : : 
r damages, and be outlawed after judgment; there in a writ of 
recovered in error brought by the defendant upon the principal judgment, a releaſe 
a eee of all actions perſonal is a good plea, Co. Litt. 288. b. 


action by 

falſe vereift, and the defendant brings a writ of attaint, a releaſe of all actions perſonal is a good 
bar of the attaint; for thereby the plaintift is to be reſtored to the debt, &c. or damages which he 
loit, Co. Lit. 289. a. | 


So if debt, 


L 323 J 14. If a writ of audita querela be brought by the defendant in 
the former action, tc diſcharge himſelf of an execution, a releaſe of 
actions perſonal is a good bar; becauſe he is to diſcharge him- 
ſelf of a perſonal execution. Co. Litt. 289. a. 


(S) Of all Actions Real and Perſonal. 


(1, SUCH releaſe will be a good bar of a writ of error upon 
judgment in real actions. 9 H. 6. 47. b.) 

C2. A releaſe of all actions real and perſonal, ratione debiti, 
compoti ſeu ratione alicujus contractus, ſhall not releaſe an annuty 
by preſcription, 12 R. 2, Annuity 42, adjudged.] 

. Scire facias upon a recognizance of debt in the chancery, the 
defendant pleaded releaſe of all actions real and perſonal, and 4 
good plea; and ſo was the opinion of Littleton in his book. 

Br. Releaſes, pl. 27. cites 24 E. 3. 73. | 
A releaſe of 4. In appeal by a feme of the death of her huſband, the de- 
all actions fendant pleaded releaſe of the feme after the 45 continuance of all 
— poof actions real and perſonal; and the plaintiff demurred ; and the 
not bar an beſt opinion was, that real is a thing durable, as land or rent, 
appeal of and perſonal is damages, &c. But per Huls, perſonal is as well 
m_ Frog the puniſhment of the perſon as damages, and the puniſhment 
zeleaſe ex- here is by death, therefore a good bar. Contra _—— 2 
. eleaſe: 


the writ of error. 


Releaſe, 323 


. | _ . tends to 
Releaſe; therefore quære. Er. Appeal, pl. 29. cites 9 H — 
4. 2. civilattions, 

; and not to criminal, Co. Lit. 287. b. 


(T) Of all his Righe. 


[1. F a man has tile to have a brit of error upon à recovery in a 
real ation, if he releaſe all his right, this ſhall extinguiſh 
9 H. 6. 47. b 48. b. = 
2. If leſſor releaſes to leſſee all his right in the land, the rent re- This will 
ſerved upon the leaſe is gone thereby. 19 H. 6. 23. zin 


the rent; 


per Hale Ch. J. Freem. Rep. 367. pl. 470. Paſch. 1674 Anon. 


[3. So if the lord releaſes ta the tenant all his right in the land, Affe of 30 
the rent ſervice is gone thereby. 19 H. 6. 17. e 


N a:jendant 
faid thut the land was held of the plaintiff's father by 15. 6d per annum, and fealty, and the father by 
a deed releaſed al) his right which he had in the land. Judgment ſi contra ſactum patris, cujus 
heres cſt. Al. &c. Per Tank, it may be that we demand a rent-char ge, or rent- ſeck, and allo it 
is only 18. 6d. and therefore as to the reſt we have title, Which ruled them to anſwer; for the 
releaſe of all the right extinguiſhes all the rent, be it more or leſs. Quod nota, Br. Aflife, pl. 
300. cites 41 Al. 6. 


[4. Se if the grantee of a rent-charge releaſes to the tertenant 
all his right in the land, the rent is gone. 19 H. 6. 17. 

[J. If a man covenants with me 79 graut to me a rent out of his 
land, if I after releaſe all my right i the land cut of which, Sc. 
yet this thall not bar me of my writ of covenant, 14 H. 6. 
12. b.] | 


[6. If the connſce of a flatute releaſes to the conufor, being ſeiſed See flatute 
of the land ſubjeF to the ſtatute, all his right in the ſaid land, yet (M. ) Pl. 5. 
this does not diſcharge the land; becauſe the land is not C 324 1 
charged by the ſtatute, but the body of the conuſor, and the © ? 
land only chargeable by reaſon thereof, * 25 Aſſ. 7. 25 E. 3. Br. Re- 
5 1. b. 45 E. 3. 22. b. all one and the fame caſe. Cook. 10 leaſes, pl. 


: cites 
Lampett, 47. b.) Li 
aſſumpſit by A. he declared, that J. $ being bound to him in g recognizance of 10001. enſecffed B. 
(the defendant) of his land who in conſide ration that the plarntiff would aſſign his recognizance to him, 
promiſed to pay the plaintiff Bol. defendant pleaded non aſſumpſit. It was found that the conuſor. 
at the time of the recognizance, was fee of the land fold to the deferdant, and of another cloſe called 
IV. and that he made @ frofßment to Ii. of that cloſe, aud that A. 5 releaſed to the ſaid H. all 
his right, intereſt, and demand, in IV. and aft-rwards A. inſeoſfed the efengant, who promiſed ut 
ſupra, It was inſiſted that by this releaſe of all his right and demand in W. to H. who had part 
of the land chargeable with the recognizance, the whole recognizance was diſcharged, and then 
it could not be aſſigned over; and that a releafe of al! his right in the land diſcharges the recog- 
N1zance, though betore execution; but the whole Court reſolved, that the releaſe to H. is no dil- 
charge; for when that was made (it being before execution ſued) he had no right nor cauſe of 


| demand in the land; becauſe the land is not the debtor but the perſon, and is charged only in reſ- 


pect of the perſon, And adjudged for the plaintiff and the juſtices of C. B. being conferred with 


thought the releaſe not any diſcharge of the execution, Cro. E. 551. pl. 3. Paſch, 39 Elia. B. R. 
Barrow v. Gray. | 


7. If a term for years of land be deviſed lo one for life, the ü 
mainder to another, by which he in remainder has a poſſibility of Fol. 405. 
2 future intereſt, he may wall, by releaſe of all his right, ex- 
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324 Relealc, 


But iuch tinguiſh his poſſibility ; becauſe it is a near p3ſtoi/r/y that he ſhall 


ieren! ſurvive the other, and this expotition is for the quiet of the pof- 


intereſt can 


nottegranted ſeſſion to extinguith the poſſibility Co. 10. Lampet, 47. b. 


einge, Adjudged. But there ts title and intereſt al/7.] 

during the | 

lite of the firſtideviſee. 10 Rep. 45. b. S. C. —4 Rep. 66. —Ifa man 4s for io, the remainder over 
0 F. S. in tail, and after F. releaſes all hrs right to the *tenant for iſe. his ett2te is not enlarged theres 
by; per Cur. for neter e/tzte tail nor ce-fimple can be given by ſuch releaſe. Br. Releaſes, pl. 95. 
entes 13 H. 7 10 So where it was to tenant for lite (ang hrs ers) this is only for term ot lite 
of him who releated by reaſon of the tail. Br. Releaſes, pl. 82. cites 43 Atl 45. 


8. So it ſeems if a term be deviſed Hh one /o/;ng as he ſhall have 
i ſuc of his body, the remainder over, he in remainder may releaſe 
his poftibility by releafe of all his right ; for though this poffi— 
bility is not ſo near as the other before, yet this is, by rea/cn= 
able intendment, a poſſibility which may happen, otherwile it would 
not be a good remainder.) | 
9. So it ſeems if a man deviſes his term to another, fo hong as 
he [hall have ue of his bedy, and dies, by which his executzr 
has a palſſcbility of reverſion, that he may releaſe this poſſibility by 
releaſe of all his right, for the cauſe aforeſaid. | 
10. Waſt againſt tenant for life of the leaſe of his anceſtor, the 
tenant pleaded releaſe of the anceſter, of all his right for him and his 
® Allthe * heirs to the tenant for his life, ſo that he nor his * heirs any right may 
— ch.llenge, claim, or demand, during the life of the tenant ;, and the 
but the year beſt opinion was, that it is no plea; for yet the tenant has but 
book is for term of his life only, and if he aliens, he in rever- 
(heirs) fion may enter, and by a releaſe nothing can depart but 
that which is in action, or in eſſe, at the time; and this waſt 
was done after; but contra, of grant; for if the leſſor grants 
that the tenant ſhall not be impeached of waſt, or may 
do waſt, this is good. Note the diverſity, Br. Walt, pl. 30. 
cites 42 E. 3. 23. 24. | 
Cro.E.216. 11, Tithes are not extinguithed by a releaſe of all right of land; 
3 for they are not iſſuing out of land, nor are they extinguiſhed 
Irm. 31 by unity of poſſeffion. Le. 248. pl. 386. Mich. 33 Eliz. B. R. 
Elz. B. R. The Biſhop of Lincoln v. Cooper. 15 | | 


Stile v. Mil- 
ler. S. P. — Ow. 39. S. P. S:ile v. Miles, 


Land was 12. Title by condition or alienation in mrtmain is extinguiſhed 
8 by releaſe of all his right. 8 Rep. 153. b. in Altham's Cate. 
tion; it A, 


releaſes to the tenant by fine all his right, yet the condition remains, 2 And. 84. cites the Caſe oi 
Denham v. Dormer, | 


L 325 13. If a man quitclaims a right before the right happens, the 
quitclaim is void. 10 Rep. 17. b. in Lampet's Caſe. 

14. If a man releaſe all his right in ſuch land, this will not 

diſcharge a judgment not executed, becauſe ſuch judgment doth 

not give or veſt any right, but only makes it obnoxious or liable 


to execution. 3 Salk, 298, Trin. 13 W. 3. B. R. Lacy v. 
(U) What 


Einaſton, 


— 3 


ty 


ed 


e of 
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(U) What Things may be releaſed by Releaſe of 
All Demands. 


{ Is A RELEASE of all manner of demands 7s the beſt releaſe Bridgm. 
to him to whom it is made that he can have, and hall 4 

enure moſt to his advantage. Litt. 117.) | 

(2. If A. recovers againſt B. in B. R. in action of treſpaſs, and See (M) pl. 
after B. brings writ of error in the Exchequer-chamber, and 4 8. C. 
pending this A. releaſes to B. all demands; and after the udg- 
ment is affirmed, and new damages there given to A. for the delay 
upon the flatute of 3 H. 7. the ſaid releaſe ſhall not diſcharge thoſe 
damages, becauſe nothing was given to him at the time of the 
releaſe made, nor any inception of any duty, P. 12 Ja. B. R. 
between Child and Durrant. Adjudged.] 

3. If A. takes a diſtreſs for rent as bailiff to B. and by his com- Flint v. 
mand, upon the land of C. and after releaſes to C. all demands and Langhorne, 
then C. brings replevin againſ? A. who makes conuſance in right of B. 3 Bull. 11%, 


5 1 5 » * 8 be 
and as his bailiff; he may well do this, and ſhall not be barred according 


by the ſaid releate, becauſe at the time of the releaſe made he But if tas 


had not any ſuit or demand againſt C. but. only had taken a diſ- _ 
: : J cen made 
treſs in the right of another man. M. 13 Ja. B. R.] 


after the 

. : | avowry, 
Coke Ch. J. ſaid, That perhaps it might have been another caſe.— Roll. Rep. 246. S. C. 
accordingly. 


[4. Se ſhould it be though the releaſe was made after the reple- 
vin brought, and before the conuſance made by him. M. 13 Ja, 
B. R. | | | 

5. So ſhould it be though the releaſe was made after a wither- 3 Bulſt. 119, 
nam brought, and before conuſance made. M. 13 Ja, B.R, be- 1 


tween Flint and Langhorne. Adjudged.] — 


Rep. 246. 
S. C. accordingly. 


6. By ſuch releaſe all manner of demands are extinct and gone. 
Litt. 117.] 
7. By this releaſe all ai2ns real are extinct and gone. Litt, 2 


117. 5 9 
[8, By this all actions perſonal are extinct, Litt. 117. S. P. Litt. 
S. 308. 
[9. By this all acting of appeal are gone and extinct. Litt. 8. p. Liu. 
117.4 S. 308. 


10. By ſuch releaſe a right of entry, and every thing which is Oo. 15 
implied therein, is releaſed. 6 H. 7. 15. 291. b.— 


He that re- 


| leaſes all demands excludes himſelf of all a/7ions, entries, and ſeiſures. 8 Rep. 154, a. in Altham's 


Caſe, — Cites Br. Releaſes, pl. 90. 34 UH. 8. Chauncy's Cale. 

If a common perſon releaſes all demands, this extends to inheritances, rents, rig of entry, &c. 
for all thoſe are implied in demands, Br, Charters de Pardon, pl. 67. cites 6 H. 7.15. But 
if the king releaſes all demands, or pardons them, this ſhall not extend to any inheritance. Ibid. 


a Prerogative, pl. 62. cites S. C.m—pr. Relcaſes, pl. 44 cites S. C,m—Ibid, pl. 90. cites 
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1326 Relcaſc, 


S. P. Litt. [11. If a man has a title of entry into any land or tenement by ſuch 
S. 509 And releaſe his title is gone. Litt. 117. Tr. 16 Ja. B. R. in Hin 
* Fol. 457, and and Bie's Cate. Agreed per Curiam. Co. Litt, 291. 5. 
—— 529. 34 H. 8. Brook's Relcates 90. Contra 19 H. 8. Per ; 
Lord Coke Fitz-James.] | p 


in his Com- 5 
ment upon that ſection, ſays, That (Title) is taken in the larg eſt tenſe, including right alſo, Co, 


Litt. 292. 2. 


KP. Liu. [12. By ſuch releaſe made to the tenant of the land, a common 2 
. 18. — * By 
Free ef poſture ſhall be extinct, Litt. 117.) 

Litt. 291. b 


G. C. was pEE * A. Pied of £5%0s [ofes them, and they come ts the hands 
Foſſeſedaf an IB. by force of w hich he is polled of them, and ſo polleſled 
3 A. by 420 releaſ»s to B. all actions, Cc. and demands perfonal, which 
and 5. S. at any time before habuit, vel habere potuit againtt B. for any 


8 wil * cauſe, matter, or thing whatſocver, &c. This ſhall bar A. of the 
&@ nc unde 1 — 


ture fo whom Property ef the gods; ſo that B. has the abſolute right in them by | 
tie ſul G this releaſe. NI. 13 Car. B. R. between Jordan and Saunders per 
„ i 
cee 22 Curiam, adjudged upon a demurrer; but note, that this was not 
G. C 4 
Les; much urged to the Court, but the principal queſtion was upon { 
and alterthe the pleading i in which this releaſe was admitted good to alter the | 
ne * * property. Intratur, Hill. 12 Car. Rot.) 1 
rn denture to 7. T. and alter the ſaid C. C. brought ation of detinue againſt J. T. who fed 1 that 7 
1 * . S. found the ind oft and i t the /a 4 6. C. releaſed to the J. . all actions and de- : 
wands, and 2jter the fard 7 3, the ſard indenture to the ſaid J. 1. Judgment ſi actio; and it * 
wes agreed 1 in C. B. the caſe — ing * land demanded there, that this 1s a zo0d bar, and that the A 
releaſe of all demands ſhall exchide the party from fe:liny the thing, and trom lus entry into the ay 
land, and from the property of the chattel which he had before; and it was moved in B. R. and 
they were of the fame opinion, and jaid that the rraſon is inaſmuch as entry ro lang, and ferfure 
@f the noods are demands i £1w; quod nota; and Littleton in his chapter of releales accordingly, E 
But Fitzjames Ch. J. was of the coutrary opinion, 25 UH. 8, But all here were againſt hin, 3 2 
Br. Relcates, pl g. cites 34 U. 8. 5 3 0 
| ina 
4 f rent 14. A rent between very lord and very tenant, may . releaſed the 
— 5 oo, by releaſe of all demands be fore day of payment z for it lies in de- bur 
7 ded re- mand always. 40 E. 3. 48.) at t] 
446 trom 5 the 


che plaintiff of lf his right in the morety of the manor of D. and all a7'rons and demands, and at this EL ſ 
time no ret was due, nor arrear; and yet by the opinion of the Cart it is a good bar, by reglh WW | oak 


of this word demands; wherefore the plaintiff was nouſuited. Br. Bar, pl. 61, cites 20 All. 5 Ja 

Br. Releaſes, pl. 36. cites S. C. This 
By relcaſe ot all demands, al! franitenements and inheritance's executory are releaſed, av, 1 

&c. & Rep. 154. in Altham's Caſe. 4. 

Ho 

S. P. Liu. S. [I 5. Litt. 117. A rent ſervice ſhall be releaſed thereby.) in caſe 

Sic. Lev. v. Staff 


100. Littleton is to be intended of rent-ſervice in groſs, as a ſeigniory ; per Windham, Mallet, 
and Foſter J. Paſch. 15 Car. 2. B. R. in Caſe of Henn v. Hanlon, 


1 
| Ee 112 
| * of 87 
7 Micha 
the af 
£ chaeln 


C6. Aid to marry a daughter may be releaſed by thoſe words, 
before it be due, if he recites that where he holds by fealty, rent, 
eſcuage, and aid, to marry his daughter, and he releaſes all 
demands, except rent and fealty. 40 E. 3. 22. b. (But quære 
if i be not an incident inſeperable.) 

17. By 


d 
5 
WW 
he 
by 
or 
ot 
ON 
the 


that 
de- 
1d it 
t the 
() the 
and 
erfure 
naly. 
lum. 


fed 
1 de- 


at the 
real lo! 
All. 5: 


25 rents 


] 


Mallet, 


words, 
, rents 
aſes all 
. quære 


17. BY 


17. By a releaſe of all demands, a rent=charge i in foe may be By a releafe 
releaſed to the tenant of the land, 7horgh mthing of the rent be ar- of ell mane 


ner of de- 
r'ar at the time of the relcaſe; fax: the rent is alwavs i in demand. — 
2 All. Jo Cur. Litt. 117. | len- 
1% cxtinck 


Entt. & 310 Relente of all demands, is no releaſe of ent. hon leaſe for years not then due. 
1 Le.. 99 Hen v. lanſon. 


18. A ſfutute merchant may thereby be releaſed be efore the day Co. itt, 


0 Vinent. 40 E. 3. 48. 7 291. b. 
19. Againit ſuch a releaſe a man thall not ſue execution of a By ſuch te- 
judgment for damages by ſeire facias. 19 H. 6. 4, adjudged.] oy 7 


cutions are gone. Litt. S. 308. 


20. By ſuch releaſe execution of a judgment fer damages ſhall 
be diſcharged ; ; becauſe the ſuing of a fieri facias or other writ 
of execution is a demand; for it thallnot be granted without 
demand of the recoveror, nor the monies diſhurfed; and there- 
tore againſt ſuch relcaſe he ſhall not fue execution by fieii facias, 

enpias, - elegit. 19 II. 6. 4. . 

[21. By areleaſe of all demands a covenant before it is broken r 170. 
fall not be releaſed ; for before the breach it is not in demand. - _ * 

ited, 

Intratur. I. 4 Ja. B. R. between Hancock and Field adjudged. Roll. R. 
Put this was adjudged Tr. 5 Ja. B. R. where the cxvernant was t9 33 in Caſe 
leave the land well repaired at the end of the term.” mes 


v. Harnions 
Releale of all demands will not releaſe a cr in a leate for years, to r-patr and brave 3nnebarrs 
&c, becauſe in a covenant damages ſhall be only recovered, which ate not due, nor is 2 ſuit lau- 
{ul tor them before the covenant 1 Noy 123. Hancock v. the Executors of Crouti, 


pay 79 7 a certain Go aj FI SY death of * 3 _ RE * 5 before n 


ria ge had 
J. S. to baron, and then J. S. releaſes all demands to him who all 


made the promiſe; this ſhall not diſcharge the atlumplit, but demends, 


he debt! 
the feme ſhall have action thereupon after the death of the = one 


baron, notwithſtanding the releate, becaute it was not broken extinguith- 
at the time of the releate ; for it is to be paid after the death of ed, becauſe 


it was only 
the baron, and-fo it was only in covenant at the time of the re- cgnincent 
- * 


leaſe; for this promiſe was but a covenant without deed. Hill. Per Gould 


60 Ja, B. R. between * Bel her and Hudſon. Rot. 332. adjudged. on” Turton, 
1n:ra Holt 
This caſe was cited by George Crook. P. 16 Ja. B. R. in Witton Ch. ＋ 1 


and Bie's Cafe, and then agreed per Curiam, which lee alſo cited Salk. 237. 


+ Hobart's Reports 279. | 5 R. by, 


in caſe of Gage, alias Gray v. Acton, *Yelv. 136. S. C.—+ Hob. 216. pl. 280. in Caſe ot Smith 
v. Staftord. 


(23. If a man promiſes A. in confederation that he will fell to his fon a 


N fuch merchandize at ſuch a price, that if his ſon dier nat pay it at feaſt ? Fol. 4088. 


* of St. Michae! next enfuing, he himſelf æuill pay it, and after A 


(onen gent 


| Michaelmas A. releaſes all actions and demands to him who made 4:44, are not 
| the Danse this ſhall not Dy the aflumpſit, for till Mi- diſcharged 


by 4 1 
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327 = | Releaſe, 


193. Neal jt or not, and till default of payment by him the other is not 


v. Shetheld, bound to pay it, and fo it is a mere contingent till Micbatimas, 


Yelv. 21 x : = i 
If A. e. Which cannot be releaſed. Hill. 16 Ja. B. R. between Brijcze 


miſe to f2) and Aier adjudged. 


40 f. to B. 


during ; life, a releaſe of all quarrels, co::troverſies and demands which he had or may have, will not 
diſcharge this annuity, becauſe the execution ot the promiſe was not to be till the rent ſhould be 
due; but if by expreis words he had rclcafed a promiſes or all actions which he had or might have, 
then the promiſe had been 1eleated; tor the promite being a {ſpecial cauſe of action, cannot be 


releaſed till it come 2n e//e. Yelv. 130. Trin. 7 Jac. B. R. Belcher v. Iludſon. Cited 3 
Mod. 278. in Caſe of Cole v. Knigh 
Releaſe of all demands will not "releaſe # fromiſe unbroken, or future acts. See 1 Salk. 171. 


Paſch. 13 W. 3. B. R. Thorp v. Thorp. 


Cro. J. 485. [ 24. If ee for life orants over his Hate by indenture, reſerving 

3 d. C. ent 5 "the continuance of the eſtate, and after releaſes to the 
ridgm. 

123. S. C. MHgunee all demands; this ſhall diſcharge the rent aforetaid, for 

2 Roll. R. he had a franktenement of the rent in him at the time, and may 

[ 328 ] demand all the franktenement by an aſſiſe. Tr. 16 Ja. B. R. 


20. S. C. by 
ame f in Witten and Bie's Caſe, agree per totam Curiam.] 


Byer's Caſe.— 8. C. cited Vent. 314. in Cale of Tothill v. Ingram. 


The leſſee O25. $2 if the Je for years grants over by indenture all Vis 
e. _ eſtate, reſerving a rent during the term, and after releaſes to the 
all hiseſtate, allignee all demands; this ſhall releaſe the ſaid rent; for though 
this rent / he cannot have an action to demand all the eſtate, yet this is an 


not 22297? eſtate in him of the rent, and aſſignable over; and in an action of 


on the ret 
fon, but debt for any arrearages after, he ſhall claim it as a duty accrued 


Fon, 
due, by from the ſaid eſtate; and it ſhall not be ſaid that the duty ariſes 
gar annually upon the taking of the profits; but this had its com- 
this releaſe mencement and creation by the reſervation and contract, which 
diſcharges was before. Tr. 16 Ja. B. R. between Mitton and Bie adjudged 
this con. upon a demurrer per totam Curiam præter Haughton, who 


tract, and 
all demands ſcemed e contra, becauſe all the eſtate cannot be demanded by 


concerning an action, as in the caſe of the franktenement before, _ vide, 


t. Agreed 
SY P. 16 Ja. B. R. 


Cro. J. 486 pl. 6. S. C. —. C. Poph. 136. but reports it as adjudged upon the import os the 
word (demands) barely, without taking notice of that point in Cro. J. 486. 


Mo.544 pl. [26. If I Nee for years rendering rent be, and the J. r grants 
— 965 over the reverſion, and leſſee attorns, and after /:ee aſſigns over his 
accordingly eſtate, and after the afſegnee of the reverſion releaſes all demands 1a 
12 Rep. 57. the firſt le Mee, yet this ſhall not releaſe the rent; for no privity 
cba of eſtate is between them after the aſſignment, nor of contract 


that is n 
eee at any time. (And privity of contract is not ſufficient to make 


point in ſuch releaſe good.) Mich. 40, 41 El. B. * between Collins and 
that Cate Harding adjudged. ] 


about ap- 
portionment. Cro, E. 605. pl. 6. Paſch. 40 Elz. B. R. S. C. and S. p. And that the 


rel-ale was no cauſe to bar this action, the releaſe being of all demands until the date of the deod, 
2nd this rent was not arrear till atterwards. 


[27. But if this releaſe had been made 7 the aſſignee it had 


EE the rent. Ibidem, Agreed.] 
3 | C28. If 


Releaſe, 


328 


[28. If he avhs has a rent-charge in fee releaſes to the tenant of the See pl. 17. 


land all demands from the beginning of the world till the 
making of the deed of releaſe, yet this ſhall diſcharge all the 
rent as well that which is to come as that which is paſt, 20 Aſſ. 
pl. 5. per Curiam.J 

[29. So if eee for years grants over all his eflate by indenture, 
reſerving a reui, and after releaſes to the afſignee all demands from 
the beginning of the world to this preſent time, yet this ſhall 
releaſe all the rent to come. Tr. 16 Ja. B. R. between Witten 
and Bie; adjudged. But this point was not moved to the Court, 


but the connlel relinquiſhed it. See Hill. 42 El. B. R. between 


Bectingham and Hunter. So if Vr makes ſuch releaſe 2 his lefſee 
fer years, it ihall extinguiſh all the rent. M. 40 & 41 El. B. 
R. Collings and Harding. 

30 Releate of all demands will bar a demand of a relief, be- 
cauſe the relief is by reaſon of the ſeigniory, to which it belongs. 
Cro. J. 170. in the Cate of Hancock v. Field. Cites 40 E. 

22. 
: 21. A releaſe of all demands by a lord to his tenant is a good 
bar, and extinguithment of his ſeigniory. Per Bridgman. Bridgm. 
124. cites 5 E. 4. 42. 

32. A. makes fesffment on conditicn, and before the condition 
broken releaſes to the feoffee all demands. Per Saunders Ch. 
B. and others, in the Court of Wards, the condition is gone 
and extinct, ut audivi. Dal. 95. pl. 22. 15 Eliz. Anon. 

33. A. brought action againſt B.— C. was bai! for B. Judg- 
ment was had againit B. and he not paying the money nor ren- 


dering his body, a ſcire facias was brought againſt C. who plead- 


cd in bar a releaſe of all demands made to him by A. after the taking 
the bail, and before judgment given againſt B. Gawdy and Popham 
held it no bar, becauſe it was only a poſlibility z but Clench and 
Fenner e contra, becauſe the recognizance was acknowledged 
beſore the releaſe, and the uncertainty was only upon the con- 
dition thereof; adjornatur. Mo. 469. pl. 672. Mich. 39 & 40 
Eliz. Hoe v. Marſhall. 


See pl. 24» 


S. C. cited 
Lev. 100. in 
the Cale of 
Henn V. 
Hanſon. 


329“ 
S C. Goldſb. 
165. pl. 8. 
the bail 
bond was 
not only for 
payment of 
tuccondem- 
nauon- mo- 
ney, but 
al io ct con- 
cedit quod 
prædictum 
cebitum le- 


vetur de terris & tenementis, &c. ſuis. Judgment was given, That the releaſe was no bar, ———— 
S. C. Cro. Eliz. 579. accordingly ; and that afterwards Clench {ut audivit) changed his opinion, 
and agreed with Popham and Gawdy; whereupon (repugnante Fenner) judgment was given for 
the plaintiil, -——-5 Rep. 70. b. S. C. adjudged no bar, becauſe the words of the bail-bond are con- 
ditional, viz, (Si contingeret, that the 2 does not pay, &c. or render his body, &e. 1 
that no certain duty can be till judgment given; for this recognizance does not create a duly na- 


medlately, but ſhall produce a duty afterwards upon a contingent. 


34. A releaſe of all demands does not extend to ſuch writs by 
which nothing is demanded in fact or in law, but which lie only 72 
relieve the plaintiff by way of diſcharge, and not by way of de- 
mand. 8 Rep. 154. in Altham's Caſe, in a nota of the re- 


porter, cites 11 H. 4. 6. Treſcullard's Caſe ; where a releaſe of all 
demands is no bar in writ of error to reverſe an outlazury. 
35. A. recovers the arrears of rent at niſi prius, but before the 


dayin bank A. releaſed to the defendant all demands. Per — 
Cc 3 


2 


198 * p 
— _ = — 
Dre 


4 = 
4 
x * 
-Y 
* . 
2 
13 * 


4 os ——_— OTEEY 
- 2 2 
ry {4A 3 


8 
— 


* "A bo + CE 
« r ew  npopngy —, 


Sn 
ww got dann 


— 


624.7 


—_— 1 \ _ Sx 9 pt _ 
* n + et » 
r 
* 8 G 4 Jas 


Releaſe, 


If ; it had been in the caſe of the king, the defendant at the day 
in bank might have pleaded it; for he cannot have audita que- 


359 


rela againſt the king. But 3 rwiſe in the caſe of a common 
perſon. Nov 26, Ford v. Mead. 
Ss # *, * . 
ry P. 36. Rents-ſect, all mixt aftions, a * warranty, which is à co— 
1am. 


venant real, and all other coperants real and perſonal, eftyvers, all 
manner of c:mmons and profits apprender, conditizns before they 
17 Soi are broken or performed, or aft er; annuities, recgguig 
And pet it is Fatutes merchant or of the ſtaple, eb/igations, contrafts, &c. are 
executory; releated and diſcharged by releaſe of all demands, Co. Litt, 


and the rca- 291. b. 

fon is, that 

by ſuch releaſe all the means, remedics, aud cauſes that any hath to lands, &c. are extinct, and 
conſequently the right aud intereſt in them. 8 Rep. 154. in Altham's Caſc, ches 
cap. Warrautics, fol. 170. 


124, 125. in 
tlie Cale ot 


e OY 37. In debt upon bond for performance of covenants in a leaſe 
ccordinglv. . : : 8 : 
Arms, for years, herein there was a rent reſerved, the defendant 


reit is not 
releaſed by 
a r.. 4a of 
a dem mud 
2 Silk. 5-8, 
Hill. a W. 
de M. Se- 
phens v. 
Snow. —2 
Show. {2s 


pleaded conditions performed; the plaintiff replied, and aſſigned 
a breach in non- payment of rent reſerved; the defendant pleaded 
thereto a relcale of all demands, Reſolved by Foiter Ch. J. and 
Mallet and Windham J. That the rent is not diſcharged by 
this releaſe, and diſtinguiſhed between rent referved upon a leaſe 
and incident to the reverſion, this being executory, and renewing 
out of the land every year, and a rent in grifs, and ſevered, 
gl which depends only upon the firſt contract, without any regard 
Manby. to the taking the profits of the land; but 'Twilden J. contra. 
- i * But judgment was given for the plaintiff. Sid. 141. pl. 16. 
. Paſch. 15 Car. 2. B. R. Henn v. ee 

»es then due; Per Hale Ch. J. Freem. 


will not relcaſe any thing of a rent more 
Rev. 367. pl. 47. Paſch. 164. Anon. 

Ld, Ch. ]. e fail, he remembered the Cafe of Hzxx v. HARRN SON, adjudged in B. R. 
that fuch releaſe had not releaſed ms rent ſervice; which he obſerves to be contrary to Littleton: 
but favs, that diſtinguenda funt tempora ; for now id is the form of a general releale to put it in, 
and is not intended to extend ſo far. Frecm. Rep. 194. pl. 198. Patch. 1075. in the Cale of Hayes 
v. Bickcritatil. 


than the ar ear 


Mod. 16. In N by A. againſt B. for payment of an herizt after 
pi. 4 IS. 38. 85 fo Pay f ; 4 


CAAM v. the dec 1th of 7 

Toru, A. relenſed to him all afions and demands, &c, But this releaſe 

339 ] as made in the life-time of J. S. and there was an exception there- 

S. C. but in of beriats. It was inſiſted, that neither the heriot nor the 
not unonthe 

point of the 495. were in demand when the releaſe was given; and by the 

exception it appears, that the intention was not to releafe the 


1 - 
COU oo. 


— 3% heriot; and the Court were all of that opinion. And ſo judg- 
1 eee ment was given for the plaintiff. 2 Mod. 281. Mich. 29 Car. 2. 
- Lev. 210. Trevil v. Ingram. 


. „ AM 
BAA. S. C. & P. of the releaſe, but nothing is ſaid of the exception: adjornatur.— Vent. $16 
5 $211k Ve INCRAN, 8. C. Irin. 29 Car. 2, but no mention of the exception. Adjornatur. 


(U. 2) What 


(! et,, i 


S. er 40s. at the election of A.— B. pleads, that 


PP EET, 


— 
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5 ; (C. 2) What ſhall be releaſed by a Releaſe of a// 
Demands, joined with other Werds. 


)- i | 
It F 1. IV the lord relcaſes all actions and demands to the tenant, Br. Inei— 
; p except the fealty and rent, yet this ſhall not extinguiſh pros Pe Jo 4 
=y 5 an incident, as reaſynable vids nor the relief for double the rent, un- contra, IR 1 
re 5 leſs it be by expreſs words. Br, Avowry, pl. 18. cites 40 E. 3. was by ſpe- 4 
t . 20. cial worche. 1 
82. ; _ Bravs lays, 18 

note the diſſerenct by the belt opin on of the Court. «# 

va by Ds PH | i | 
<< E 2. In treſpaſs the defendant pleaded, that F. was ſeiſed in fee, Jo 
3 and lafod to him at will, and afterwards vet to him all ace i 

a 1 count;, ſuits and demands ab iuitis mundi until the day of the date, b} 
ye ; by virtue whereof he was feifed for life, &c. Reſolved per tot. is 

. Cur. that the cttate was not enlarged. And the plaintiff had "4 
of 3 judgment. Cro, E. 268. pl. 7. Hill. 34 Eliz. B. R. Seyman |. 
ed v. Okelcy. | ; j 
nd $ 3. In an action of deb? for nm-performancef an award made for Cro. J. 300 (: 
by 4 payment Fl money at a day to come, there is no pretent debt nor any pl. 3- Feten. 
aſe N duty before the day of payment is come; and therefore it is ad 
us | not to be diſcharged by a releaſe of all actions and demands be- but wojudg- 
rl, g fore the day. Per Williams J. And the whole Court inclined went was | 
Ir to be of the ſame opinion, but the matter was ended hetween F I 
A f the parties. Bulſt. 178. Eynan v. Bridges, alias Bridges v. Bridecs, Lf 
10. Onion. 7 li 

S. C. Yelv. 214. Hill. 9 Jac. B. R. Per totam Curiam. —= But abond conditioned o þ1y money 1 

"CIA, at a any to rome 1s a debt and duty prelently, and may be diſcharged by a releate of all actions 

1 and demands before the day oft payment. Cro. J. 300. Tynan v. Bridges, | 

* i | 
*in, AJ. If a man deviſes to one 201. when he comes to the age of 21 4 
lay 0s | Fears, and dies; the legatee, after the age of 21 years may re- 1 

leate this legacy, and yet by a relcaſe of all ſuits and demands, 1 
„ eis not releated. yo Rep. 51. b. Mich, 10 Jac, in Lampet's | 

fey Cuatc EE, * 
that 2288 lf 
[caſe | f E | F 
-- (U. 3) Executions releaſed by what Words, and 8 | 
o what is releaſed by the Words All Executions live, ——[B. a) 1 

| pl. e. | 
the 7 AINTENANCE was found againſt the defendant to the | 
10g damage of 101. and before the execution the defendant got a | 

r. 2. releaſe of the Sn, made to him and H. K. of all actions, ſuits, and 1 

demands qux verſus eos vel corum alterum habeo, &c. Newton 1 

- 316 Ch. J. ſaid this word (action) does not extend to execution; but 331 ] 1 

tur. ſuit extends to it; for no execution is awarded but at the ſuit of | 


the plaintiff, and demand extends to execution ; per Yelverton, 
the releaſe ſhall not ſerve but of joint actions againſt the de- 
tendant and H. K. but Newton e contra; for it extingui/bes joint 
That Cc 4 | actions, 
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actions, and ſeveral aims, and the two ſhall have advantage 
thereof jointly, and each by himſelf ſhall have advantage thereof 
ſolely, thorigh theſe words ( vel eorum alterum ) awas cut of the deed, 
Br. Releaſes, pl. 21. cites 19 H. 6. 3. | 
2. It a man be condemned to the party, and to make fine to the 

king, and the king releaſes to him all actions, ſuits, and demands, 
yet the fine ſhall be paid: per Cur. For the king ſhall not have 
action of it, but the Court ſhall make execution thereof ex 
officio. Br, Releaſes, pl. 21. cites 19 H. 6. 3. 

By releaſe 3. It one releaſes all dutics and ſuits he ſhall neither have elegit, 

- > _ or capias ad ſatisfaciendum. Br. Releaſes, pl. 87. cites 26 II. 6. 

is to be dil. & Fitzh. Execution 7. 

charged out 

of execut on; becauſe the debt or duty in itſelf is diſcharged. * Co. Litt. 291. a.— By releaſe of 


all duties as well executions as actions are releaſed, 8 Rep. 153. b. in Edward Altham's Caſe. 
—8. | of Co, Litt. 291. 2, 


Cro. E. 40. 4. H. the lord of the manor entered into a flatute to M. and aftcr- 
5 Sq wards JM, releaſed ta H. then tenant of the manor, all demands, ac- 
C.B. S. c. tions, ſuits, and executions, Which he had or might have in the 
—8.C. ſaid manor; and all the juſtices agreed that he who is intitled 
13 to have execution upon a ſtatute, may by his releaſe diſcharge 
Paſch. zo it before execution ſued, notwithſtanding that he to whom the 
Eliz, B.R, ſtatute is made had no right to the manor till execution had ; 
Eo - and that a releaſe of all right in the land by the conuſee before 
Gray. But execution does not extinguiſh the execution, yet in this caſe 
there Pop- there are words ſufficient in the releaſe to diſcharge the execu- 


ham ſaid . ; . x 
der he tag tion; for executions and demands are diſcharged, And. 133. 


conterred Pl. 182, Hide V. Morley. . 

with the | 

Juſtices of C. B concerning this judgment, and that they did not remember any ſuch judgment; 
but were of opinion that ſuch a re eale was not any diſcharge of the execution. In the caſe cited 
Cro. E. 552. the words of the releaſe mentioned there, as in the Caſe of Hyde v. Morley, ate 
only {all his right, intereſt, and demand in the land) and the word (executions) is not mentioned 
tacre, as it is in And, 133. and Cro. E. 40.) 


5. A rcleaſe F executions is a good bar in a ſcire faciasr. Co. 
Litt. 290. b. | 


6. A releaſe , executions bars the king. Co. Litr. 291. a. 

7. If judgment be given in an action of debt, and the body of 
the deblar is taken in execution by a capias ad ſatisfaciendum, and 
after the plaintiff releaſes the judgment, by this the body ſhall be 
diſcharged of the execution, Co. Litt. 291. a. 

8. If execution be ſued upon a recognizance by elegit, and 
the conuſce by deed makes a diſtaſance, that if the conuſor do ſuch 
an act, that then the recognizance ſhall be void; by this the 
execution is diſcharged. Co. Litt. 291. a. 

1 Rol! R. 9. It was reſolved that releaſe, after error brought, made to 
1 the principal debtor, and his bail of all actions, executions, and di- 
Hukefley v. mands is a good bar to a ſcire facias againſt the bail; becauſe the 
Harriſon, debt and duty remains notwithſtanding the error brought, and 
Adjornuur; it is not like to a bare poſſibility. Mo. 852. pl. 1161, Trin. 


Hut men- 


tions ths 14 Jac. B. R. Harriſon v. Huxley. 
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rivatur ab exigendo, & exigere, ſignities to enquire or demand. 
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words of the releaſe to be all actions, debts, duties, and demands. Cro. J. 401. S. C. ad- 
jornatur; but ſays the releaſe vas of all debts, judgments, and executions. 2 Bulſt. 230. 
Paſch. 12 Jac. 5, C. The Court wes clear of opinion that the debt was diſcharged, and that this 
being pleaded by the bail 13 a good plea; but the Court would not then over-rule the ſame, but 
the parties ſeeing the opinion of the Court reſted ſatisfied; but it is not mentioned there by what 
words the relcalc was made. 


(U. 4.) By other Words, or general Words. [ 332 J 


bs MAN cannot diſpenſe with ſuit to the leet unleſs by ſpe- 
cial words. Br. incidents, pl. 28. cites 8 E. 2. | 
2. An mcdent cannot be releaſed unleſs by ſpecial words; and 
the ſame of reaſonable aid. Br. Incidents, pl. 26. cites 52 Aſſ. 6. 
3. Tealiy cannot be releaſed by general words. Br. Incidents, 
pl. 25. cites 12 E. 4. 11. | ö 
4. If a man releaſe a/ quarrels (a man's deed being taken moſt All caufes "4 
ſtrong againſt himſelf) it is as beneficial as all actions; for by it 12 4 
all actions real and perſonal are releaſed. Co, Litt. 292. a. thereby al- 1 
beit no ac- » 
tion be then depending for the ſame. Co. Lit, 292. 4. 


5. If a man releaſes omnes loquelas, it is as large as omnes ac- 
tiones; for omnis atio eſt loquela, and it extends as well te ac- 
trons in courts of record as baſe courts ; for the writ of error ſays, 
in recordo & proceſſu, &c. Loquela quz fuit inter, &, And 
ſo the writ of falſe judgment ſays, recordare facias loquelam 
where the judgment was given in the county court. Co. Litt. 
292, a. | 

6, Omnes exa#tiones ſeem to be large words; for exactio de- 


, 
—ů a a ws * 4 — — 
Rod WEI "my WA "Aon Wok." . 5 


Co. Litt. 292. a. 
7. A releaſe of all debts, duties, actions, and demands will not 5 Rep. 31. 
diſcharge a baiPs recognizance, if given before judgment; but it = 


odb. 166. 
is a good bar to a ſcire facius. Cro. E. 58 1. Mich. 39 & 40 Eliz. 5. C.—8. C. 
Hoe V. Marſhal. 1 


8. Baron before marriage promiſes to leave his wife worth 5 00. S. C. 2 Roll. 
Per Houghton, ſhe cannot releaſe this, even before marriage, by et 

x , erk v. 
releaſe of all actions and demands; but by releaſe of all promiſes or Thompſon 


covenants ſhe may. Per Houghton, Palm. 99. Paſch. 17 Jac. according- 
B. R. Thompſon v. Clerk. | | ly. Per 


Montague 
Ch. J. & Doderidge ].—Cro. J. 571. S. C. adjudged for the plaintiff ; and ſays, it was affirmed 
in the Exchequer Chamber, that the action lay againſt the executor of the baron. 


9. Releaſe of all demands to the perſonal eftate of an inteſtate, S. C. Lord 
made by the obligee to the adminiſtrator, does not releaſe a bond; 
for a bond is not any right or demand to the perſonal eſtate, according. 
until judgment and execution ſued out; but otherwiſe, if the re- ly. 
leaſe of all demands had been to the perſon of the adminiſtrator. 

2 Salk. 575. Trin. 1 Ann, B. R. Topham v. Tollier. | 
10. A releaſe of all his tate will extinguiſh the right. Arg. 


11 Mod. 90. pl. 13. 
1 (U. 5) Cere- 
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Seren (U. 5) Covenant. What Words will releaſe it. 
— - 11. 16. b 
18.— K 


2.— l pl. 1, {OVEN ANT againſt the maſter of the friars 


Er not fer- 
"gi / a 


s.—.0 pi. : forming of ma in ſuch a chapel, againſt the covenant. 
The defendant pleoded releaſe of all ſervices to be done in the fams 
chapel; and a good piva; and yet mailes are orifons, and not 
properly ſervices. Br. Releafes, pl. 8. cites 2 II. 4. 6. 


E337 ] 2. If a man by indenture covenants to do a future act, and 
It haz been before the covenant broken, the covenantce releaſes all adtiaus, 
ary ear and demand, and after the covenant is broken, the ſaid 
1141 4 _ 


a relcate of was to be performed z frinuro, but a releaſe of all covenants 

ali icnand : ; : ; l : 

= <= had been a good bar; for the coven:mt was in eite & preſenti. 
dS * 1 . i 

ex: nguſm 10 Rep. 51. b. Mich. 10 Jac. in Lampet's caſe—cites 35 H. 8. 

and dij- D. 57. & 4 Eliz. in the Report of Benloes. 

charge a co- 

venant not broken, per ales Ch. J. 1 Mod. gg. Mich. 25 Car. 2. B. R. in Cafe of Aultin ve 

Iupp net, — Relei of al demands, winnings obligatory, &., dots not rrleale corrnants v0 

Voten; tor that is icleaſable only by ſpecial name. 2 Show. qo. Hill. 31 and 32 Car. 2. B. R. 

Carthage v. Mandy. — Gvdb. 12. 5, 1. — Civ. J. 170, Faucuck ». Ficld, Sd. P.— Jens. 

202. Pl. 26. cites 5 E. 4. 41. 


D. 27. Trin. 3. A releaſe F all coverrants until ſuch a day, is no diſcharge 
wo => tue to covenants which were broken before; for being broken before, 
Read v. there was no covenant as to them; per Hobart J. Hutt, 17. in 
Bullock. Caſc of 5.niti v. Stafford, cites D. 57. 

And. B. pl. 4 All manner of actiaus perſonal, ſuits, quarrels, debts, exect- 
ae 8 tions aud treſpaſſes, which 1 ever had, have, or hereafter may 
% — have, againit the 1a1d A. for or by reaſon of any matter or caute 
Bendl. from the beginning of the world to the day of making this pre- 


226.Pl. 199. {nt releaſe. This is no bar to action of covenan;, for covenant 


1 broken after the releaſe. Mo. 34. pl. 112. Trin. 4 Eliz. C. B. 


pl. 2. Wich. Hawle v. Kirkby. 


4 & 5 Eli: . : 4 1 * = 
Hall v. Kirby, accordingly- S. P. Cro. J. 171. in Caſe of Hancock v. Field, =Citcd Lev. ice. 


in Cale of Iizun v. Hanlon, — PCT Gawiy J. Guidib. 166. cites 5 El. 217. 


5. Acquittal and diſcharge F all reparations is as well for. the 
time pait as to come, and amounts to as much as if he had re- 
leaſed the covenant; but after covenant broken it is no diſcharge 
of the forfeiture; per Manwood, to which Dyer and Mounſon 
agreed, 3 Le. 69. pl. 105. Mich. 20 Eliz. C. B. Anon. 

6. A. covenanted with B. 72 pay B. 4ol. per ann. for 21 years, 
afterwards B. releaſed to A. a afions; the queſtion was, whe- 
ther the whole covenant was diſcharged ? All the juſtices held 
that any the arrears were; becauſe the covenant was executory 
yearly, to be executed during the term of 21 years, and he may 

| have ſeveral actions of covenant every time it is behind; for 
nothing ſhall be diſcharged by this releaſe of all actions, but 
that which was in action or a duty at the time of the relcaſe 


made, Godb, 11, pl. 17. Paſch. 24 Eliz. C. B. Anon. 
| 7. Graulee 


. 


7 


Releaſe, 


7. Crantce in fee after offignment releaſes to the grantor all co- 
venants, this is no diſcharge of covenants running with the land, 
as covenant for further atjurance, &. Cro. C. 593. Trin. 
14 Car, B. R. Middlemore v. Goodall. 

3. A relcaſe of all debte, duties, and demands is no releaſe of 
covenants that were not broken; nor is any other word but the 
word covenant. Agrecd. Freem. Rep. 235. pl. 245. Mich, 
1077. non. 

9. Ai. had eovenanted and broke bis covenant in his life-time, and 
dle, and makes the detendant executor, The plaintsff relraſer 

all his right and demand t5 the teflator”s eftate, and brought action 
of covena! t; and the defendant, who was the executor, pleaded 
this releaſe : "and the queſtion was, whether this releaſe was a 
good bar to the action of covenant, or whether it thould only 
be extended to as to bar the plaintiff-s claim to any of the eſtate 


in ſpeci ? Adjournatur. Freem. Rep. 474. pl. 649. Mich. 
1678, Morris v. Wilford. 


(U 6) Dower. Releaſed, by what Words ; 
and to whom. 
1. HE baron makes a leaſe for life and dies; the releaſe 


made by the wife of her dower 7s him in revert tony is 


good; albeit ſhe has no cauſe of action againſt him in præſenti. 


Co. Litt, 265. a 

2. A, ſeiſed of land in fee deviſed the whole to his wife for 4 
years, the remainder to J. his heir in fee. 
the 4 years, releaſes to the heir all aftizns and demands; this it 
ſeems tolls her dower per Weſton J. Dal. 52. pl. 26. 5 Eliz, 
Anon. 

3. In dower, tenant pleads releaſe of demandant to B. in oſs 
ſeflione tenementorum prædict. exiſtent. and becauſe he does 
not ſay that he was fenen /iberi tenementt, it was held to be no 


plea, and adjudged for the demandant, Cro. J. 151. Hill. 
4 Jac. B. R. 


4. A mother having right of dower e encourage a marriage r 


her ſen with M. N. releaſed her dower, and fhewws the releaje 48 
the intended wife and her relations; it ſhall bind the mother, though 
the releaſe was obtained by a fraudulent ſuggeſtion of the fon ; 
per Lords Commillioners, 2 Vern. 133. Hill, 1690. Beverly 
v. Beverley. 


(W) How it may be made, and what may be 
reſerved upon it. 


I, A Man cannot releaſe * upon condition, nor . for a time, but »Man cave 


always in ſuch caſe the condition is void, and the time _— 4 


choſe en «6» 


is void, and ſhall enure to releſſee for ever; becauſe every re- 
leaſe 


The wife, within 
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von ufo leaſe goes always by way of extinguiſhment ; per Fineux & Tre. 
eordiiie*, maile. Kelw. 88. a. pl. 2. Hill. 22 H. 7. Anon. 

and reſerte 

the thing by the condition ; for all is gone by the releaſe, and the condition is void; quære inde, 
&c. by ine OP! ON of Fineux. Br. Rele:ſes, pl. 32. Cites 21 Ii. 7.24. 

A relcaſe on :0nd:tton that rele ee ſhall pay to rele ſur to much money, is not good; but if a re- 
Jeaſe be ſo made, that if relelee pay fo much at fuck a diy to come, th n he releaſes, &c, This is 
a good releaſe; per Freby Ch. J. Lutw. 638. ces 21 H. 7. 23. & 30. 

Kelw. 89. pl. 8. S. P. per Fincux.- But 2 Show 446. pl. 41. Machern v. Cons, where 
in debt detendant pleaded a letter of licence for 3 months, in Which the plaintiff covenanted, that 
it he ſhould ſue in that time he defendant ihould be acquitted of the debt, and that he plaintiff 
did fue him; the plaintiſt demurred; it was held per Cur. that it being under ſea, and the 
ptaintiff's own agreement, it was not barely a covenant, but was a releaſe upon condition; and 
judgmen: accordingly tor the defendant. 

+ A relcaſe for one hour to tenant in fee-fimple as to the title of the {and is good for ever, and 
yet it is contrary of a rent. Br. Lect. Stat, Limit. 75. 


2. The herd paramount cannot releaſe to the tenant parovail:, 
ſaving to him part of the ſervices; but the ſaving in that caſe is 
void, Co. Litt. 305. b. 
Put the 3. But if there are lord and tenant by fealty, and 205. rent, the 
nate aN lord may releaſe all his right in the ſeigniory, ſaving fealty and 
&c. to the 10S. rent. Co. Litt. 305. b. 
tenant can- 
not fave a new kind of ſervice. Co. Litt. 305. b. 


[ 333 (W. 2) How it may be made. By Will. 


33 
1. A Will cannot releaſe a thing created by deed, and ſo dif- 
charge creditors, Per 3 J. Sty. 287. Trin. 1651. Style 
V. Tully. 


Though a 2. A man cannot releaſe a debt by Fi; will, Vent. 39. Trin. 


will cannXt. 21 Car, 2. Anon. 
aS WAS 2. 


lowed) enure as a releaſe, even {ſuppoſing it to be ſealed and delivered, for want of taking ef: in 
the t:ſiator's life-time, yet, provided it were expreſſed to be the intention of the party that the debt 
frou'd be d ſcaarged, the will would operate accordingly and Ld. Cowper ſaid that in ſuch caſe 
it would be plainly an abſolute diſcharge of the debt, though the teſtator had ſurvived che legatec. 
V'r1s.'s Rep. 85. Mich. 1705. in the Caſe of Elliott v. Davenport. | 

A releaſe by will can only operate as a legacy, and muſt be aſſets to pay teſtator's debts, and if 
a debt ſo releaſed by will be afterwards received by the teſtator himſeit in his life-time, the le- 
gocy is extinct; and ſuch releaſe by will intimates no more than that the executors ſhould not 
atter his death give any trouble or moleſtation for the debt. Per Ld, Chan. King. 2 Wms.'s 
Rep. 332. Hill. 1725. Rider v. Wager. 


3. Whether a releaſe by will f all debts, accounts, reckoning, 
and demands ⁊uhalſecver, will transfer the property of goods 
which the releflee had in his poſſeſſion at the teſtator's death? 
The Court directed that defendant ſhould admit ſome of the 
goods come to his hands, to enable the plaintiff to bring his 
action at law, Per Lords Commiſſioners, 2 Vern. 118. Mich. 
1689, Fiſh v. Jeſſon. | 

4. A. deviſed to B. a legacy of 1001. and by will releaſed to 
her all debts and demands, — after the date of the auill lends her 
1901, Per Lords Commiſſioners, if the executor can recover it 
by law he may, we will not take away his remedy, if any he has, 
nor will give him any aid in equity; and therefore decreed 

| payment 


F —_— » 2 


le 
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payment of the legacy, 2 Vern. 136. Paſch. 1690. Robert v. 


Bennet. | 
5. Where debtor is made executor the debt is extinguiſhed, But, per 


not by way of releate, but by way of legacy. Per Powel J. 2 


1 Salk. 303, 304. Hill. 1 Ann. B. R. in Caſe of Wankford v. not amount 
Wanktord. ” 1 
Aut tO 2 


pay ment and a releaſe, Ibid. 306. 


(X) By Deed; Hæw; In what Caſes 7t ought to 
be by Deed. 


Ii. Ih A, contracts with B. fir a certain confederation to deliver to ro. C. 2798 
him ſuch a thing, at a day to come; this contract cannot Laugden v. 
be releaſed by * parol without deed. Tr. 12 Ja. B. R. between  **D 
Blackhead and Cock, per Curiam.] | pls 
2. Releate of a right in chatrels cannot be without deed ; per Stokes. 
Anderſon Ch. J. Le. 283. pl. 383. Hill. 29 Eliz, C. B. in Caſe 
of Jennor v. Hardy. | 
3. Aſunigſit for 51. upon exchange of a horſe, ts be paid upon 
requeſt. "The defendant pleaded, that before the action brought, the 
plaintiff did exonerate him of this agreement; reſolved it was 19 
good plea; for though a parol agreement may be diſcharged by 
parol, before cauſe of action accrued, yet after that it cannot be 
diſcharged but by deed ; and here the cauſe of action did accrue 
at leaſt upon requeſt, and therefore he ſhould have pleaded the 
exoneration before the requeſt, Freem. Rep. 230. pl. 239. 
Trin. 1677. Edwards v. Weekes, | 


(X. 2.) The ſeveral Sorts; And how they may C 336 


Enure. 


1. A Releaſe may enure 4 manner of ways, viz, 1ſt, By way of * 4: if there 
* mitter Fefiate. 2:lly. By way of + mitter le droit. Zdly. are three 
By way of f extingu;/hment, athly. By way of creation or || enlarge- © 


ment of an eſtate, Co. Litt. 193. b. leaſes by his 


deed to one 
of his companions, &c. Litt. S. 304. — See (Z.) — 1 As where deiſee by his deed, releaſes all kts 
right to one of the diſſetſors, he ſhall hold alone. Litt. S. g06.- f As if diſſeiſor infeoffs two, 
and diſſeiſee releaſes to one of them, it ſhall enure to both. Litt. S. 307. —-See (V.) Sec 
(A.) &c. 


2. There is a diverſity between a releaſe in deed and in lau; 
for if the heir of the diſſciſur makes a leaſe for life, and the difſeiſee 
releaſes his right to the leffor for his life, his right is gone for ever; 
but if the diſſciſee diſſeiſes the heir of the difſeifſer, and makes a leaſe 
for life, by this releaſe in law the right is releaſ-d but only 


during the life of the leſſee. For a releaſe in lat ſhall be ex- 


pounded more favourable according to the meaning and intent 


of the parties, than a relcaſe in deed, which is the act of the 
| Party, 
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party, and ſhall be taken moſt ſtrongly againſt himſclf, Co. 
Litt. 264. b. 


(J) Extinguiſhment. zo it ſhall enure ; By 
Il ay of Ex . 


Br. Coun- I 1. Lane, of him wh releaſes be turned a right, this ſhall 


terplea de . 
0 X [ 11 . 2 4” 
3 enure by way fe tinguithment. 21 EL. 3. 37. 


pl. 29. cites 21 . 3. 


Voucher 2. As if land deſcends to 2 crþarceners, and ane enters inte the 
a 7 72 mokgl, eg claimiung i 77¹ Her GUN right alone, anc atter the other releaſes 0 
pl. 2. S. C. her, this enures by way of extinguithment. 21 3. 3%] 


— gr. 
Counterple de Voucher, pl. 29. cites S. C. 


3. If there be hbrd and tenant, and the tenont is diflecded, and 
the diſſeiſee purchaſes the ſeigniery, and releaſes, by deed or fine, all 
his right in the land, feving to him his fergitary 3 the ſeigniory by 
ſuch releafe is not extinct; but if in the fame cafe, the lard hath 
nothing i mor out of the land, but only the ſergniory, and makes ſuch 
releaſe, ſaving his ſeigniory, ſuch ſaving is void; becauſe the 
re 5 eperation ſhall be refrained by the ſaving. Co. R. on 
Fines 7. cites 9 E. 3. i E. 4- College Lingſield- s Caſe, 

Go. R. on 4. If lord and tenant are, and the /rd releaſes all his right t9 
e the tenant and the heirs of his body, by this the teigniory i is ſul- 
wbʒßpended during the tail; Brook ſays, and ſo ſee that it is taken, 
112. 26 H, that this is not any extingui iihhment, though the releaſe be made 
. 4 F. g. to him vhs has fcrſinple in the land; the Teaſon ſeems to be in- 


13 E. 3. . E's 
31.” aſmuch as the releaſe goes by away of mating of eftate of the ſeigniory, 


11H. 4. - 
and as. which is in the lord at the time of the gift, and then it ſhall 
that if the enure by «way of grant. Br. Relcales, pl. 86. cites 13 E. 3. & 


bord r:17 i fe 
EFitzh. V oucher 120. 


want 7o/ 
term of his Ie, this does not extinguiſh the whole feigniory, becauſe the lord departs from an 


in her! tance in polſeſſion. Co. K. on Fines, 7. But 1t there be lord and tenaut, and the lord 
releaſes all fs right which he hath 7» te - land, or all the right which he hath n the ſerontory ts 
the tenant, by deed or by fine, the ſeigmory 1s extinct tor ever, without thieſe words (his tiers.) 


Co. R. on Fines, 7. 


© 337 J 5. Contra where he who releaſes has only a right at the time of 

| the releaſe made, Br. Releafes, pl. 86. cites 13 E. 3. & Pitzh. 
Voucher 120. 

6. The Ard may releaſe the ſervices lo the tenant, for term of life 

of the tenant, and after the death of the tenant the lord ſhall 

have the ſervices again ; tor the ground! in Littleton, that if a 


man relæaſes for one hour to him who has the fee-fimple, that it f ſpall | 


ſerve fer ever, is where the thing which the tenant has is re- 
leaſed ; and the tenant here had the land, but not the ſervices, 
and therefore by ſuch releaſe the ſervices are not extinguithed 
for ever. Br, Releaſe, Pl. _ cites 13 E. 3. & Fitzh. Voucher 
128. FO 
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7. If ſeveral jointenants are, and one releaſes to the ref}, or all re- 
ale ta gane, there thoſe who take the releate are in by the firſt 
trofter, and not by him who releated. Br. Releaſes, pl. 63. 
cites 40 E. 3. 41. 

8. A releafe to him aue is in by title goes by way of extinguiſh- 
ment of right, Br, Mortmain, pl. 38. cites 11 H. 4. 88. 

9. Where the ind releaſes part of his ſervices, yet the reit re— 
main; ſo that a man cannot plead hors de ſon fee, Br, Avowry, 
pl. 46. cites 14 H. 4. 2. 

10. If a nan / aſes land fer term of liſe rendering rent, and after 


releaſes part of the rent; this is good, and the reſt of the rent. 


is not extinct; quod nota. Br. Relcates, pl. 83, cites 9 E. 4. 8. 
and Fitzh, Atl. 153. | 

11. If comfor of « fine of land in ancient demeſne at common law, S. C. and 
relcates 4 come in hein by his deed, or conſirms his eſtate 5 bh 8 
by his deed, the conutce ſhall retain and have the land, though in ca 
the fine be anniulled, becauſe the releaſe or confirmation, made Baker v. 
to him in poſſeflion. makes his eſtate firm and rightful againſt ung 
releſſor and his heirs. 10 Rep. 50. in Lampet's Cate, cites F. 
N. B. 98. and ſays this opinion was affirmed there for good law 
per tot, Cur. 

12. If Yee for years be oufted, and he in the reverſion diſ- But other. 
ſeiſed, and the Ae releaſes to the differſor ; the diſſeiſee may enter, wY = 
for the term for years is extinct and determined, Co. Litt. % for 


275. b. life; for 
the diſſciſor 

has a freehold whereupon the relcaſe of tenant for life may enurc, but the diſſciſor has ne 

term for years whereupon the releaſe of the letiee tor years may enure. Co. Litt, 275. b. 


and 276. 


13. If the diſſciſee releaſes to the diſſeiſor by deed indented, 
or by fine for life or in tail, after the eflate for life ended, or gift in 
tail determined, the dilfeifee may enter again, though only a naked 
right paſſes by the releate, Co. R. on Fines 7. 

14. A. made a f to W. R. of 2 acres to the uſe of hin- 4 Le. 133. 
ſelf for life, remainder to B. in tail, remainder to C. in tail, re- an 155 
mainder to D. in fee, prowfo if I. die avithout fue, then A. by Ibid. 19. 
deed might revoke the ſaid ufes, A. infeoffed J. S. of one acre, and pl. 334. 
as t9 the other acre' A. by deed releaſed, &c. to W. R. and B. C. and * 42 
D. the ſaid power and authority: I. died without iſe. The whole the fame 
Court agreed, that had this been a preſent power of revocation, words, 
as the uſual powers of revecation are, A. might have extin- 
guiſhed this power by a releaſe to any who had eſtate of frank- 
tenement in the land in polleſlion, reverſion, or remainder z 
and therefore the eſtates which before were defeaſible, are by 
ſuch releaſe made abſolute. 1 Rep. 110. b. Hill, 28 Eliz. B. R. 
Grendon v, Albany. 

15. Leſſee for years deviſed the term to his awife for life, the re 
mainder of the years 79 J. S. ache by deed releaſed all his right, 
intereſt, term of years, poſſeſſion and demand in the faid land 
ie him who had the reverſion in fie. And per 3 J. the poſſeſſion 
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was extinguiſhed in the reverſion ; ſo that the reverſioner, after 
the death of the wife, may enter and have good right ; but 
Brampton e contra; but afterwards he * changed his opinion, and 
judgment was given accordingly. Jo. 389. pl 8. Paſch. 12 Car. 
B. R. Johnſon v. Trumper. | 


(Y2) Enure. By Way of Extinguiſhment to- 
tally, or fartiy fo, and partly by Enlargement. 


So of a ſeiz- I. IV a man has a rent-charge out of 20 acres, and releaſes all his 
ery. ibid. right in ne acre, this extinguiſhes all the rent. Br. Re- 
cites Fitzh. : _ 

Extinguiſh- leaſe, pl. 18 cites 34 Aſſ. 15. and Fitzh. Aff. 318. 

ment 2, | : 

Note two 2. Releaſes, which enure by way of extinguiſhment againſt 
things. 1ſt. all perſons, are where he, to whom the releaſe is made, cannot 


aged have that which to him is releafed ; as if there be /ord and tenant, 
the right in and the lord releaſes to the tenant all the right which he hath 


the lang the in the ſeigniory, or all the right which he hath in the land, &c. 


48 4 


1 270 1 18 . . . . 
— this releaſe goes by way of extinguiſhment againſt all perſons, 
well as by becauſe the tenant cannot have ſervice to receive of himſelf. 


the releaſe 45 
of all the Litt. S. +19: 
right in the ſeigniory; for the ſeigniory iſſues out of the land. 2dly. By the releaſe of all his 


Tight in the ſcigniory or the land, the whole ſeigniory is extinct, without any words of inherit- 
ance, Co. Lit. 250. a,—* Nor can one man be both lord and tcnant. Co. Litt. 280. a. 


For a man 3. $5 it is of a releaſe made 79 the tenant of the land of a rent- 
cannot have charge or common of paſture, &c. becauſe the tenant cannot have 


land, and a : "I 
rent ifwing that which to him is releaſed, &c. So ſuch releaſes ſhall enure 


out of the by way of extinguiſhment always. Litt. S. 480. 


fame land; 
nor can 2 man have land, and a common of paſture iſſuing out of the ſame land; but in the 


caſe of the right of the land the tenant of the land may take and enjoy it for ſtrengthening his 
eſtate th-rein. Co. Litt. 280. a. A. and B. jointenants of land, out of which a rent of 201. 
= ann, iſſued to the king, and he in conſideration of money paid by B. granted, remiſed, re- 


ſed, and regounced to B. and his heirs the ſaid rent, &c. Per Dyer, the patantee may uſe this | 


as a grant or releaſe and extinguiſhment as he will, eſpecially the habendum being abend. G 
gercitiend reditur pred. to him and his heirs. D. 319. b. pl. 16. Mich. 14 & 15 Ehz. Anon. 


4. A. leſſee for years, remainder 4% B. for life, remainder 79 C. 
for life; he in reverſion in fee releaſed 10 all three and their heirs. 

By this releaſe each of them has got a reverſion in fee in the 
fame land, but the firſt leflee ſhall have the ſole poſſeſſion, as 
he had before. Bendl. 36, pl. 65. Trin. 7 E. 6. Per Mountaguc 
Ch. J. of C. B. Anon. 

5. Where a releaſe is ſaid in ſome caſes to enure by way of 
extinguiſhment, z is to be underſtocd either in reſpect of him that 
makes the releaſe, or in reſpect that by conſtruction of law it 
enures not only to him to whom it is made, but to others alſo 
who are ſtrangers to the releaſe, which is a quality of an inhe- 
ritance extinguiſned. Co. Litt. 279. b. 

6. There is a diverſity where a releaſe enures by way of ex- 
ringuiſhment of an inheritance which is in p2ſeſion, and may 1 

| granted 


A — 3 an 3 


— — 
— 


ig”) 


granted over, and a releaſe of a right, or an action, to lands 
which cannot be granted over; for the lord may releaſe his 
ſeigniory to the tenant of the land for life, or in tail, & ſic de 
cxteris : but ſo cannot one releaſe a right or an action; for if 
It be releaſed but for au hour, it is extinct for ever. Co. Litt. 
280. a. ; | | 

7. Teme meſne intermarries with the tenant paravaile ; if the lord 
releaſes to the feme, the ſeigniory is only extinct but if he releaſes 
to the huſband, both ſeigniory and meſnulty are extinct: and in 
this caſe, if the lord releaſe to the hu/band and wife, it is a queſ- 
tion how the releaſe ſhall enure, but it is no queſtion but that a | 
releaſe may be made to a meſnalty, or a ſeigniory ſuſpended in 7 
part of the eſtate. Co Litt. 280. a. 9 

8. If the tenancy be given to the lord, and a franger, and to the 3 
heirs of the ſlranger, and the lord releaſes to his companien all the 1 
right in the land ; this releaſe not only paſſes his eſtate in the | 


- tenancy, but extinguiſhes alſo his right in the ſcigniory, and ſo 4 
one releaſe enures to extinguiſh ſeveral rights in one and the | 
; ſame land, Co. Litt. 280. a. | | 
; 9. If there be ld and tenant by fealty and rent, the lord grants f 
the ſeigmory for years, and the tenant attornes, and the lord releaſes 1 
| has ſeigniory to the tenant for years, and to the tenant of the land gene- 
2 rally, the whole ſeigniory is extinct, and the {tate of the leſſee 
allo; but if the releaſe had been Io them and ther heirs, then the 1 
leflee had had inheritance of the one moiety, and the other 4 
f- moiety had been extinct; and the reaſon of this diverſity is, be- 1 
e cauſe when the releaſe is made generally, it can enure to the | 
e leflee but for life, becauſe it enures by way of enlargement of '2 
| eſtate, and being made to the tenant of the land it enures by 2 
he | way of extinguiſhment, 'and then there cannot remain a parti- 
is | cular eſtate in the ſeigniory for life; but when the releaſe is 
* made to them and their heirs, each one takes a moiety, the one 
vis | by way of encreaſing the eſtate, and the other by extinguiſh» 
G | ment. Co. Litt. 280. a. 
E 
Gi 08 (Y. 3) Enures as a Grant. | 
2 4 
he . A MAN Jeaſed for term of life, the remainder over in tail, the See I pl. | 
as remainder to W for term of life, the remainder in fee ta 7 10 
uc the firſt tenant for life, and after the He tenant for life had iſſue, Nett. —.— 
and died, and the tenant in tail entered, to whom the heir of the Where a 
of firſt tenant for life, aul had the fees. mple iu remainder, releaſed all Stant ſhall 
hat his right, and after the tenant in tail died without iſſue, and his EE 
vit heir collateral entered by colour of the releaſe, upon whom he See G | 
1(o in remainder for life entered, and the other brought aſſiſe, and (&. 2) | 
he- by all the juſtices he is barrable; for though the releaſe may | 
give the fee-ſunple, yet it ſhall not determine the eſtate of him 
ex- in remainder for term of life; but quere if he can give the fees 
be ample. Br. Releaſes, pl. 71. cites 29 Aff. 50, 
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339 Releaſe, 


But uere as 2. If arfeifor gives in mortmaine by licence of the king and chief 
hee. 5 lord, and the diſſeiſce releaſes to the abbot all his right, the chief 
ze king or lord or the king cannot enter; for this comntervails entry and fe 


= Stag ment. Br. Mortmaine, pl. 18. cites 11 H. 4. 88. 
erfes an 7 1 : . 
confirms to him, and aſter the diſſeiſee releaſes to the abbot a his rrght, it ſecms that the king or 


chief lord may enter; tor this countervails entry and feoffment, and then it is a new mortmain. 


Quzre inde, Ibid. 


3. In dower it was touched that if the di/iſee releaſes to the 
diſſeiſer, the diſſeiſor in in by him, and thall not have them view in 
writ of dower; and ſo ſee that a releaſe makes one degree. Br, 
Releaſes, pl. 28. cites 9 E. 4. 6. 

4. The lord releaſes and grants his ſezgniory to the huſband 
who is ſeiſed of the tenancy in right of the wife to him and his heirs, 
the huſband dies, and his heir diſtrains for the rent upon the 
lands, it was held that it ſhall enure as a grant which is moſt be- 
neficial to the grantee, and it is agreeing with the intent of the 
deed that the huſband and his heirs ſhall have it. Cro. E. 163. 
pl. 3. Mich. 31 & 32 Eliz. Anon. 


[ 340 } (Z) How it ſhall enure. By Mitter le E/tate. 


Sce Voucher [I. IF 2 coparceners are ſeiſed of land, and ane releaſes to the 
e _ other in fre with warranty ; this paſſes by way of miſter 
— le eſtate. 21 E. 3.2% 
Counterple „ 

de Voucher, pl. 29. cites S. C. When 2 ſeveral perſons come in by the fame feudal cont ragt, one 
may diſcharge to the other the benefit of ſuch feudal contract by releaſe; becauſe no notoriety is 
needful ; fince in the prior feudal contract, there was notoriety ſufficient, and ſugh releafe is called 
a 1 mitter le eſtate; thus 2 coparceners come into one intre feud d foending from their 


father, a 
ment; becauſe they take by the former contract and deſcent to them, which eſtabliſhes them in 


the poſſeſſion without a notoriety, G. Treat. of Ten, 67. : 


See jointe- = If A. fe me ſole and B. jrintenants for life are, and A. tales C. 
70 


— ow, aron, and after A. and C. levy a fine t9 B. by which they grant 
— fey the lind to B. & quicquid habent, &c. and his afſigns with avar- 
L pl. 3. ranty, and after B. dies living A. yet the leſſor may enter into 
S.C. = the whole, and there ſhall not be any occupant of any part, be- 
cauſe this fine enures as a releaſe, not by miſter le eſtate, but by 
472. 483. way of extinguiſhment. Tr. 22 Ja. B. R. between Euſtace and 
Scawen. Adjudged upon a ſpecial verdict.] 

3. Two tenants in common made comp-ſition to preſent by turn to 
the advowſon, and after the ane releaſed le the other all his right in 
the advowſon,- and admitted for good, and this by reaſon of the 
privity of the turn as it ſeems, but it is not much to the purpoſe. 
Br. Releaſe, pl. 77. cites 39 E. 3. 37- 

4. If three are ſeiſed in fee jointly, and eaſe for term of life, 
and after wo releaſe to the third, this is a good releaſe, and he 
ſhall maintain action of waſte alone. Br, Releaſes, pl. 75: 
Citcs 46 E. 3. 17. 

(Z. 2) Where 


therefore they may rcleaſe privately to each other, without any notoricty by teotfe 
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(Z. 2) Where it ſhall enure by way of Mitter 
Eſtate, without any Words of Inheritance. 


. 9 there are 3 jcintenants, and ane releaſe to one of the other all But i 
. . * . = arc 2 joiNree 

his right, this enures by way of mitter Veſtate, and paſſes 3 1 

the whole fee-ſimple without theſe words (heirs). Co. Litt. the ang of 
- b 0 them releaſe 
73. U. all his tight 


to the other, this does not to all purpoſes enure by way of mutter l'eſtate; for it males no dere, 
and he to whom the releaſe is made {hall for many purpoſes be adjudged iu from the firlt tcottor, 
and this r-leafe ſhall veſt all in the other jointenant without theſe words heirs.) Co. Lid. 273. b. 
Aub if there are 2 coparceners, and the one releaſes all her right to the other, this ſhall envure 
by way of mitter Veſtate, and ſhall make degree, and without theſe words (heirs) ſhall pals the 
whole fee ſimple. Co. Litt. 273. b. 


2. If 2 coparceners be of a rent, and the one of them tales the 


eſtate, and ſhe may releaſe alſo to the tertenant, and that ſhall 
enure by way of extinguiſhment ; but if the releaſe 1% her ler 


and to her huſband, it is good to be ſeen how it ſhall enure. Co. 


Litt. 273. b. | 
3. If baron and feme, and a third perſon are jrintenants in fee, And. 45. pl. 
and the third perſon releaſes to the baron all his right, without fſay- 4. Hull. 


10 Eliz. ace 


ing to have and to hold to him and his heirs, yet the baron has cordingly. 


fee-ſimple, and the feme ſhall take nothing by this releaſe, as | 341 
has been adjudged, and yet ſhall enure by witter Peflate. Co. R. Eſcott's 
on Fines 7. cites Eſcot's Caſe. — — ARES: 
4 endl. 195. 
292. S. C. adjudged. — Co. Litt 242. b. S. P. And {6 it would be had the releaſe been made 
to the wite, — But where baron and feme purchaſed to them and the heirs of the baron, and of the 
third perſon, the Court held that ſuch releaſe ſhall enure to the baron only, and not to the feme, 
and that the word (hcirs) need not be expreſſed ; but had the 3d p 1 ſon made a relcaſe to the feme 
there muſt have been words of inheritance, becauſe the eſtate which ſhe had in jointure before 
was only an eſtate for lite, D. 263. pl. 34 Trin. g Eliz. Anon. | 


(Z. 3) Conſtrued; How in General. 


l. FOR the conſtruction of a releaſe, it was argued that, 1ſt, 

the intention of the parties is principally to be regarded, 
and ex præcedentibus & conſequentibus optima fit interpretatio. adly, 
A releaſe is particular, and may by inference of other words 


| have a general ſenſe, yet particular conſirufion ſhall be made, nf 
mpediatur ſententia, or intentis partium, 3dly, Expende circum- 


| fantias & intentio intelligetur. Hett. 15. in Abree's Caſe, 


2, There is a difference where a thing is uncertain to which a fbid. g9g. 


certainty is added, and where it is certain; for if I releaſe all my in Caſe ot 
Tight in all my lands in Dale, which I have by deſcent of the 
part of my father; if I have lands in Dale by deſcent of the part Heyden. 
of my mother, and none from my father, the releaſe is void 
but if the releaſe had been of M. Acre in D. which I have by de- 
ſcent o the part of my mother, whereas it is of the part of my father, 

| D d 


Earl of Lei- 


ceſter v. 


2 che 


2 * W 


— 


the releaſe is good, becauſe the thing was certainly expreſſed in 
the firſt words, and fo the reſt was ſuperfluous, and need not be 
CR Per Cur. Pl. C. 191. b. in the Caſe of Wroteſley v. 
Adams, | 
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: 3- A releaſe in late ſhall be expounded more favourable ac. i , 
cording to the meaning and intent of the parties, than a releaſe WW , 

in dee, which is the act of the party, and thall be taken mot MW f 

ſtrongly againſt himſelf, Co. Litt. 264. b. lc 

4. If upon a general releaſe releſſee gives releſſor a bill of ex- MW i 

change, nete, &c. bearing even date with the releaſe, the releaſ- F 0 

ſhall zz diſcharge them. Per Holt Ch. J. 12 Mod. 401. Paſch. c 


12 W. 3. Anon. 


(A. a) Limitation, Or, Reftrition by Con- 
| ſtructian.] 


* 


Br. Relcalcs, 1. U an executor releaſe by ſuch name, viz.] J. S. executor re- 
* leaſes all 40 this is not any limitation of the releaſe, 
of 39 E. 3. but this thall releaſe as well u which he has in his own right, 
26. b. cited as that which he has as execit;7 39 E. 3. 26. b. 
per Cur, | . 
But {aid that where there is a particular reutial in a died, und then general words follow, the ge- 
neral words ſhall be qualited by the ſpecial words, Lord Raym. Rep. 235, 236. Irin. 9 W. g. 
C. B. in Caſe ot Thorpe v. Thorpe, cites 2 Saund, 407. 3 Keb. 43. 39. Lord Arlington v. Met- 
rick. 1 And. 64. Mo. 133. by Auderfon; and therctore in the principal caſe judgment was give 
accordingly.— Upon error brought of the judgment in the Cale of Thorpev, Thorpe, the ru: 
laid down, ut fupia, of the particular r-cital, and then general words following, that the gener 
words ſhall be qualified by the {pecial, was inſiſted upon by the countcl in ſupport of the jucy- 
ment, with this ditference, that wiere there arc ge cral words all alone in a deed of releaſe, 
they ſhal! be taken moſt ftrongly againſt the reveiior, and that ſo it had often been adjudged. Bu 
to this point the Cuuit gave no opinion, though the judgment in C. B. was given upon this pom 
only. Lord Raym. Rep. 653, 664. Paſch. 13 W. 3. B. R. Thorpe v. Thorpe. 

242 ] A /ait was depending 'n 5.6 Excheguer betw en B. an J.S. upon an account between 

2 them, relating to a trade carried on in Barbadoes. Fading this ſuit A. dies, and 
makes B. executor, J. S. was likewiſe accountable to B. for monies received by him. B. and 5. 8. 
compromi/ d the ſurt in the Exchenuer, and thereupon 3. gave him a rl:aſe. Afterwards H. 45 eu- 
cutor of A. ſued J. S. in Chancery, on the account b:tweeu A. and 7. S. to which J. S. pleaded the 
relcaſe. I: was in proof that this releaſe, though given after A.“ death, was not given as executo! 
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. : to A. but only upon the particular account between B. and J. S. The Court ſet aſide the relee'e ng 
4 as to ſach demand, and ordered that it ſhould not be pleaded in bar, nay given in evidence i 
any {uit concerning the eſtate of A, Fin. Rep. 443. Hill. 32 Car. 2. 1679. Calvert v. Calvert lea 
B-an, &c. 

| One of the exzcutors of a creditor by judgment for 620 l. is /egatee of the debtor for 51 and WWF nc 
4 E. =o a receipt for the legacy, and by it diſcharged the executor of the debtor ot and from itt Cat 
. * aid legacy, and from all sctions, fuits, and demards uhatſoeuer which he had againſt him © . 

5 | executor for any matter whatſoever, irom the beginning of the world, &. This extends only ie 
i. the legacy which was in his own right, and not to the debt which he bad as executor, S110 the 
49 150. Paſch. 2 W. 3. B. R. Knight v. Cole. —- 3 Lev. 273. S. C. — Carth. 118. S. C.—— es 
S. C. cited per Powel J. who ſaid he was counſel therein, Lord Raym.. Rep 235, 236, Ti for 
9 W. 2. C. B. in Cafe of Thorp v. Thorp. —So ot a truſtee, Lev. 272. Stoke v. Stokes. A 
ar 
Cz. If a man gives by deed d rent in tail, and after his heir f. der 
leaſes to the liſſee and his heirs all his right in the land ts percerve ui. wn 
us 


cording to the ſaid deed, ita quod he or his heirs ſhall claim nothing 
therein againſt the ſaid deed ; it feems that this is a limiting te- put 
leaſe, Icil. a confirmation of the ſirſt grant. and not an enlarge 
ment, 43 All. 8, Dubitatur, | 
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fees betwixt the plaintiff ( lord and the defendant, 
fir a relief, and an herrist; and they having ſubmitted it to arbi- that the 


Releaſe, 


342 


3. If a man receives 101. of another, and by his deed acknow- S. P. In the 

edges the receipt thereof, and thereof releaſes, acquits, and diſ- you "= n 
. . . 8 XEeCULOT, 

charges him, and of all actions, ſuits, debts, duties, Ec, and demands. — 
By this releaſe nothing is releaſed, but the 101. and the action Knight v. 
and demands thereof ; for the laſt words have reference to the 3 

imited by them. Ir. 5 Ja. B. R. cited by Tan- 716. Ag 

firſt, and ſo limited by them. r. 5 Ja. B. R. cited by Tan- 19. And 
field to be adjudged. | there ſaid, 
that it had 


been adjuaged of late, that where a particular cauſe or conſideration 15 mentioned in 


a releaſe, it 


all reſtrain the general words following, which are only words of courſe,—*S. C. cited 3 Mod. 


in Caſe of Cole v. Knight. — And alſo in e. Knight v. Cole. Show. 151. 


4. If A. be obliged in 201. to B. by bill Hr payment of 101. and 
dies not pay it at the day, and after B. releaſes to him all actions F 
1cl. this does not releaſe the bill, becauſe the action is to be 
brought for 201. inaſmuch as the releaſe was after the forfeiture. 
P. 1 Ja. B. between Waller and Barroll. | 

5. If an ebligaticn be dated and delivered the 23 Jan. 5 Ja. 
and obligee make a releaſe, which is dated 22 Fan, 3 Ja. but it 
is delivered after 23 Fan. 3 Fa. And by this deed he releaſes to 
the obligor all aftions uſque diem hujus praſentis temporis ; this re- 
leaſe ſhall not diſcharge the obligation, for (hujus præſentis tem- 


poris) ſhall be taken the preſent time when the deed was dated. 
P. 7 Ja B. Per Curiam. ] 


But there 1c 
Ch. J. ſaid he thought that caſe not to be law, and that it was only cited by Tankeld, 


55. Holt 


Fol. 410. 
— 
But iſ it had 
been »ſque 
ad the make 
ing, it had 
been otnere 


wiſe, D. 


307. — If A. 


makes a fatute to B. dated 10 June, and B. makes a relc:ſe, dated 9 June, to the day of the date, 
but delivered 11 June, yet the ſtauute is not relcaſed. D. 307. a. pl. 67. Hill, 14 Eliz. Hedley 


v. Joans. 


Releaſe of all demands uſque 26 April, is 20 of a bond dated the ſame day. 2 Mod, 
230. Nichols v. Ramiell. do uſque ad diem ditus. Adjudged 2 Roll. R. 235. Mich. 12 Jac. 


B. R. Green v. Wilcocks. 


6. Releaſcs are to be conſtrued ſecundum ſubjeFam materiam at 
the time of the making of them. See 2 Chan. Caſes 126. in 
Caſe of Bovey v. Smith and Bony, and the caſes here follow- 
ing. | 

7. If one releaſe all actions to ſuch a day, which is paſt, the re- 
leaſe is vo. d as to any thing which ſhall happen after the releaſe, 
and good for the reſidue. D. 56. b. pl. 21, Trin. 35 H. 8. in 
Caſe of Read v. Bullock. 

8. In debt upon bond, the defendant pleads a releaſe; and upon 
the pleading the caſe appeared to be, that there were controver- 


trament, it was awarded that there ſhould be a releaſe made of 
them; and in performance of this arbitrament a releaſe was 


Ow. yt. 
S. C. fays, 
that Coke 


being his tenant alſo urged 


. 343 ] 


plaintiff 
ſhould not 


made by theſe w3rds, of all reliefs, duties, and amerciaments ; and be barred 
this releaſe was pleaded in bar of this obligation, which wes not by this re- 


put in arbitrament, nor intended to be releaſed, And upon all this _ 2 

matter diſcloſed, it was demurred; and Coke attorney general ought to be 

moved that it ſhould not be a bar, for this word duties being <xfounded 

Placed betwixt reliefs and amerciaments, ſhall be intended dutics of 11," d 
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Hs. Releaſe, 


the parties; ſuch a nature, and not to any other, and therefore it ſhall not 
and the in- extend to this bond. But the Court held the contrary ; for 


tent ot the . : a 
party was Although the intent was not to extinguiſh it, yet (duty) extends 


to releaſe no thereto in extremity of law, wherefore it ſhall be an extinguiſh- 
meyer} ment and diſcharge of the bond. And thereupon it was ad- 


which alone judged for the defendant. Cro. E. 370. pl. 10. Paſch. 37 Eliz. 


was in B. R. Rotheram v. Crawley. 
queit:on . 
but adjudged a good bar. 


S. C. cited g. In debt upon an obligation, the defendant pleaded a re- 


Am: 299: leaſe made to him after his entering into the bond, viz. All and 


Parſons v. all manner of errors, and all manner of actioms, ſuits, and <orits of 
2 _ as was whatſcever, zwhich I the faid { plaintty ) jor any matter cr thingy 
* 1er, Sc. And I am by theſe preſents excluded of writs or ſuits, ations 
tended only of error, or ſuits againſt him the ſaid ( defendant ) Sic. Richardſon 
to writs ot and Hutton thought the intention was to releaſe no other 


error ; but pe FX : 


Caſe of Rothe ram v. Crawley. Cro. E. 370. and Ow. 71. fcem otherwiſe. — S. C. cited Arg, 
3 Mod. 277. in Caſe of Cole v. Knight. Aud cited Show. 132. Arg. in Cafe of Cole y, 
Knight. 


10. A releaſe , an eftate being vet known, was reſolved againſt 
nan executor. Toth. 265. cites 7 Car. Wilſon v. Grove. 

-s 8 2 11. In covenant for non-payment of t reſerved in a leaſe 

60k "2 for years, the defendant pleaded a releaſe , al! demands at a day 

by And before the rent in queſtion was due. The plaintiiF replicd, that 

, uy En the releaſe was in performance of an award f all matters in contrie. 

the general Ver/y between plaintiff and defendant. It was infifted that chis 

words releaſe was no bar, becauſe (among other things) it was not 

1 within the intent f the arbiirators and parties, the axvard being mat 

2d and of other matters, and this rent nit then due, or in controverſy. And 

bound up of this opinion were Foſter, Windham, and Mallet, but Twiſ— 

Og den J. contra. But judgment was given for the plaintiff, Lev. 

of the par- 99. Paſch. 15 Car. 2. B. R. Hen v. Hanſon. 

Us. 12. A, poſſeſſed of a term for years, aſſigned the ſame to truſſeei, 
and afterwards purchaſed the inheritance; and being on a treaty of 
marriage with M. he covenanted to fland feifed to the uſe of him- 
ſelf and M. for life for a jointure. A. died; M. entered, and 
upon agreement made with A.'s executors, as to her claim out 
of the perſonal eſtate of A. he releaſed ts the executors all the per- 
ſonal eflate of A. and all demands for the fame. M. continued 
the poſſeſſion; afterwards the inheritance was evicted, Reſo ved 
that the releate thould not bar or prejudice M.'s title in right to 
the leaſc; and ſhe was deereed to hold for ſo many years as ſhe 
lived during the term, Chan. Caſes 46, 47. Paſch. 16 Car. 2. 
Bawtrey v. Ibſon. : 

wakes and 13. A bind was taken by J. S. in the name of the m_ in tru# 

Seokes v. for the children of J. S. and an action of debt was brought againſt 

-- « Vent. the defendant, in rhe plaintiff*'s name en this bond. The defendant 


— — pleaded a releaſe, that whereas J. had arreſled the defendant in the 


name 


r ö cc 4 oe 


2 


L232 


nod 
for 
nds 
ih- 
ad- 
Iz. 


018 
{on 
her 


Releaſe, 


name of the plaintiff without his knowledge, he by this releaſes to the 


defendant all demands on his cxwn account. Adjudged that the 
bond was not hereby releaſed ; for though it was taken in the 
name of the plaintiff, yet it was not on his own account, but 
upon the account of the children of J. S. and the words (upon 
his own accouut) were put in to ſome purpoſe, which could be 


no other, but to diſtinguiſh demands in his own from thoſe in 


the right of, or in truſt for others, Lev. 272. Frin. 21 Car. 2. 
in B. R. Stokes v. Stokes. 


releaſe of one of them as a bar to both but adjudged as here for the plaintiff.—8. 
Dolben J. 3 Mod. 279. in Caſe of Cole v. Knight. 


14. W. being to releaſe his intereſt in a parcel of land, the releaſe 
was ſo penned that it extended 7s releaſe his intereſt in almsſt 
20001, per ann, which he did not intend ; and he had relief in 
Chancery, Freem. Rep. 302. pl. 366. Mich. 1673. Wentworth's 
Caſe, 

15. A bill was brought by A. and B. and their wives againſt 
J. S. and W. R. for an account of rents and profits of a real and 
perſonal eſtate received by the detendants, to which J. S. pleaded 
a releaſe to him, his heirs, executors, &c. by A. and another in 
the like manner. by B. of 4% his, and their lands and tenements, 
gd; and chattles, and particularly the manors and lands therein men- 
tioned, of and from all aftions, claims, and demands whatſzever. The 
plaintiff inſiſted that theſe releaſes were to extend only to the pore 
tions of the wwives, which J. S. had paid; and it appeared on plead- 
ing the plea, that J. S. did not ſet forth that there was any diſ- 
courſe between them, concerning the eſtate or lands in queſtion, 
at the time the releaſes were executed. The Court ordered the 
word (plea) to be {truck out, and the defendants to anſwer, but 
not as to the part which demands an account of the rents and 
profits of the lands, unleſs the Court upon the hearing ſhould 
think fit to decree an account thereof. Fin. Rep. 117. Hill. 
25 Car. 2, 1673. Lord Herbert of Cherbury & Ux. & al. v. 
Mountague. | 

16. A. on his marriage with M. executed a bond of 10,0001. to 
truſtees, conditioned 4% leave , M. 60001. &c. if ſhe ſhould ſur- 
vive him, The truſtees after the marriage delivered the bond 
to M, who locked it up in a cabinet, which A. broke open, and 
cancelled the bond; and afterwards ſeveral ſuits were carried on be- 
tween the truſtees and A. which were referred to arbitration; where- 
upon releaſes were ordered to be given by the truſtees to A. who 
gave releaſes accordingly, and A. ſoon after died. Upon a bill 
brought by M. for relief as to the ſaid bond againſt the executor 
of A. the defendant pleaded the award and releaſes ;z but the 
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brought by 
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both, the 
defendant 
pleaded the 
C. cited by 


bond not being concerned therein, and the releaſes given upon 


the award having no relation to the bond, nor there having been 
any diſcourſe about it, nor any recompence made or intended to 
M. by that award in ſatisfaction of the bond ; the Court decreed 


M. to have ſatisfaction out of A.'s eſtate, and as much _— 
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of the bond as if it had not been cancelled. Fin. Rep. 184, 
Mich. 26 Car. 2. 1674. Brown v. Savage. | 

17. The plaintiff, an herr at lato, imagining that by the will 
of his anceitor the whele inheritance was dewifed from him, whereas 
the words carried an eſtate for lite only, and not che inheritance 
from him; and afterwards diforences ar;/ing between one of the 
truſtees (who had fold the inheritance for a full conſideration, 
and a fine thereof levied) and the heir, az aword was made, and 
2007. awarded to the heir, and he to give a general releaſe of all 
actions real and perſonal ; but no notice was taken in the award of 


breach of the truſt, whereby the reverſion belonged to the heir. 


The plaintiff received the 2001. and relraſed accordingly. The 
truſtee 10 years afterwards purchaſed back the inheritance, and the 
ſame came to the now defendant. The heir exhibited his bill 
to have an execution of the truſt, and the inheritance to be de- 
creed to him. Lord C. Nottingham heard this cauſe twice, and 
decrecd it both times for the plaintiff; but the decree nat being 
ſigned and inrolled, it was re-heard by Ld. K. North. It was 
inſiſted for the defendant, that the breach of truſt was relcaſed 
by the words; but however, that after ſo many (viz. 3o) years, 
it was too late to enquire, whether that was intended to be re- 
leaſed, or not? But it was-antwered, that it was made in pur- 
ſuance of an award, which concerned matters in account be- 
between the ceſty que truſt and that trujtee only; nor was it pre- 
tended, that the heir had received any ſatisfaction for the inhe- 
ritance; and that had this releaſe been intended to have releated 
the breach of truſt, it would have been made to all the truſtees, 
and not to one only, they all hav ng joined in the conveyance 
by which they broke their truſt. Lord K. North took notice of 
the great length of time, and of the prrihoſe being made for a full 
confederation, and of the acguieſcence of the plaintiſt: and ſuid, that 
though it was hard to ditmiſs the bill after 2 decrecs for the 
plaintiff, yet he was not ſatisfied he could decree for him, and 
that the bill muſt ſtand diſmiſſed. Vern, 144. pl. 139. Hill. 
1682. Bovey v. Smith, | 


the plaintiff had given 2 diſtinct releaſe before the purchaſe made, of all atiaps real and perſonal: 
y<+ there ws no occaſion proved, why that releaie ſhould he made, nor any alledged ; and tnere 
we © other dealings between them, and therefore preſumed not to relate to this matter; and fo 
the deter paſſed tor the plaintifl. Afterwards the Lord Chancellor declared at another day, that 
be had conterred with the Ch. Juſt of B. R. who was af the ſame optaiuus 


18. A. was te by deed of D. of 2631. a year, and tenant at 
vill of S. of 221. a year. Upon payment . half a year's rent 


of the great farm, the leſſor's ſteward gave a receipt in full for 


half a year's rent due at Lady Day laſt, whereas nothing was pid of 
the rent of the land held at will, The leſſor brought a bill for re- 
lief, but it was diſmiſſed by the Maſter of the Rolls; becauſe (as 
he thought) the leſſor might have his action at law for the other 
rent ; but on appeal brought, the Lord Chancellor doubted if 
he had any remedy at law, as both theſe lands might formerly 

| have 
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have been held together; and the general words in the leaſe 
might poſſibly extend to S. contrary to the intent of the parties; 
and ſaid, if the leſſor ſhould not recover at law he muſt relieve 
here; ſo that it would be ſending him to law in order to have 
1 new bill; and fo decreed an accompt, Sel. Caſes in Equ. in 
Ld. King's time. 1, Mich. 1724, Ld Lucy v. Watts, 

10. So where a tenant got a receipt in full ta the date, and a bill 
was brought for an accompt; though the tenant infiſted, that 
he was not obliged to any accompt previous to the receipt, be- 
cauſe his vouchers might be loit, and not preſerved on account 
of the receipt; and ſo might ſuffer without his own default, but 
by relying on the receipt. But there being great reaſon to believe the 
receipt abus get through fraud or miſtate, and that he had not paid 
all due to the time, an accompt was ordered to be taken pre- 
vious to the receipt, and to pay coſts. Sel. Ch. Caſes in Ld. 
King's time. 2 cited by Mr. Talbot Mich, 11 Geo. 1. as decreed 
about 2 or 3 terms before, in the Caſe of Bacon v. Harris, 


(A. a. 2) Conſtrued How. Extended beyond the 
2 Words. 


10 F a man has cauſe of action, and releaſes all action to the ter- 

tenant for term of life of the tenant, the action ſhall be gone 
for ever; per Newton and Hody Ch. Juſt. But per Paſton, 
he ſhall have action after the death of the tenant for life, which 


Brooke ſays does not ſeem to be law. Br. Releafes, pl. 22. cites 


19 H. 6. 17. 23. | 
2, It I relcate to a dier for an hour, it ſhall ſerve for ever; SoifIreleaſe 


er Elliot. Barre, pl. 54. ci 7. 20. aclion or 
p ot. Br re, pl. 54 cites 21 H 7. 30 a 
day, it ſhall ſerve for ever; per Elliot. Br. Barre, pl. 54. cites 21 H. 7. 30. 
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| (B. a) At what Time it may be made. 


UI. IF the ſheriff levies money at my ſuit nen a levari facias upon Hob. 906. 
a Yecognizance, and after I make a general releaſe to him, P\-200. S. C. 

2 2 . Hutt. 11. 

and after he returns the wwrit in bank ſerved, and after I bring an 5 C. ag. 

action of debt againſt the ſheriff for the money, he may well judged.— 


plead this releaſe in bar of the action, though I ground my Parke v- 


action upon the return which was after the releaſc; for this was 8. c. Noy 


a duty to me immediateiy upon the levying of the money, which 22. accords 


was before the releaſe made. H. 15 Ja. B. between Speake and genf. Ge 
On. 51s 


Richards, Adjudged, Hobart's Reports 280. Same Caſe.] but men- 

a | | tions the re- 
leaſe as made after the ſheriff had made his return; and therefore obſerves, that the defendant had 
concluded his demurrer ill; becauſe by demurring to the defendant's plea, which was grounded 
upon a releaſe, he ſhould have demanded judgment, if the defendant ſhould be admitted to plead 
a releaſe made after the ſheriff 's return, — Mo. 886. pl. 1244 8. C. but 8. P. docs not clearly 
aPPcars | 
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f2. If the ronuſor of a flatute merchant be in execution, and Bit 

land alſo, and the conuſee releaſes to him all debts, thisſhall dif charge 

the execution; for the debt was the cauſe of the execution, and 

of the continuance thereof till the debt ſatisfied; and therefore 

the diſcharge of the debt, which is the cauſe, ſhall diſcharge the 

exccution, which 1s the effect. Co. Litt. 76. where he vonches 

20 Aſſ. pl. 7. (But it ſeems that this does not warrant this 
opinion.) ] 

1 1 3. If A. delivers an obligation to B. as an eſcrow (in which he 

f. kes is bound to C.) 1 be delivered as his deed to C. after certain coudi- 

27 H. 6. 2. tions performed, and after C. releaſes to A. before the 2d delivery, 

_— this is void ; becauſe though after the ad delivery it ſhall relate 

167 & 168. to the iſt delivery, where there is a neceſſity, ut res magis valeat, 

in the Caſe quam pereat, yet as to callateral act it ſhall not relate at all, 


of Hoo v. 
— ppc 3 Co. 36. Butler v. Baker. 
SHALL, Cites 5 H. 7. $5. notwithſtanding that 27 H. 6. 5. is contrary. 


In ſuch _ 4. No right doth paſs but the right which che releaſor hath at 

_ _ hall the time of the releaſe; as if the fon releaſe to the difleifor of 
e . . "> 

barred by his father all the igt which he hath, or may have, and the father 

bis confirm - dies, the fon may enter; becauſe he had no right in the life of 


On his father, but only a deſcent to him after the releaſe by the death 


without , , 

warranty, Of his father. Arg. Bridgm. 76. cites 13 E. 1. 10 E. 2. 

Arg. 

Bridgm. 96. But if the ſon diſſeiſe the father, and makes a co ment in fee in the life of the 


father, yet he is bound, though he had no rig it at rhe time, Per Dyer Ch. J. 2 Le. 20. pl. 23. 
1 Breut's Caſe. 


. Debt upon arrears of annuity; the defendant pleaded releaſe 
of all actians before any arrears were due, and no plca; per Cur, 
Br. Dette, pl. 215. cites 5 E. 4. 4. | 
6. If a man makes indenture of leaſe to J. S. in July, ts hold the 
land at the feaſt of St. Michael next, for term of 9 years, and the 
„Orig. is er releaſes to the leſſee before Michaelmas all bis right, the relcaſe 
(Diſſetlor) is void; for he has no poſſeſſion before Michaclmas, Br. Re- 
leaſes, pl. 59. cites 22 E. 4. 37. Per Brian and Neal J. 

7. The diſſeiſee's releaſe to the bargainee of the difſeiſor before in- 
rolment, is void, Roll. Rep. 425. cites 10 Eliz. Mockett's 
Caſe, 

8. After a verdict for the plaintiff in ejectment, and before the 
day in bank, the plaintiff releaſed ; and at the day in bank the 
defendant pleaded this releaſe, and ſhewed it to the Court. 
Reſolved, that he had not any day to plead it, nor had he any 

& 347 ] remedy but by audita querela, if the plaintiff ſued execution 3 
wherefore it was adjudged for the plaintiff, Cro. J. 646. pl. 10. 
Mich. 20 Jac. B. R. Stamp v. Parker. 

9. Bargainee before entry may releaſe, aſſign, or ſurrender, 
Cart. 66. Per Bridgman Ch, J. Paſch, 18 Car. 2. C. B. in the 
Caſe of Geary v. Bearcroft. 

10, Releaſe by an afſignoy to the debtor, after aſſignment to 2 


Rranger, unleſs it be without notice, and on confideration * 
| relcale, 
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releaſe, will not hurt the affignee. See Chan. Caſes, 169. Trin. 
22 Car. 2. in Cafe of Hurſt v. Goddard. 

11. Leſſor after aſſignment of reverſion, releaſed to leſſee all co- A Judged 
wenonts and demands, yet aſſignee may have action of covenant 4 
for rent due after the aſſignment, for it runs with the Court will 
reverſion; 2 Jo. 102. Paſch. 30 Car. 2. B. R. Harper v. — 
Bird. | br ought 
upon the reddendum, which is a covenant in law, and runs with the reverſion at common law be- 


fore the ſtatute 32 H. 8. and paſſes by the grant of the reverſion; and therefore leſſor could not re- 
leaſe it after the aſſignment. 2 Lev. 206. S. C. 


12. Conuſee of a flatute extended aſſigns the ſame z yet per Serjeant * Jo. 238. 
Maynard, the law is clear and certain, that the conuſee him- >: 3 70 * 
ſelf, his executors, adminiſtrators, or aſſigns, may notwith- — 
ſtanding * releaſe or diſcharge ſuch ſtatute, and it ſhall be good Elgar. — 
and binding in law; which ſeems admitted by the counſel of the 8. 1 : - 
other ſide, but they inſiſted that after aſſignment the conuſee judged. Cro. 
is but as a truſtee for the aſſignee, and muit be anſwerable to C. 2:4 pl. 
him for the breach of truſt, Vern. 50. pl. 49. Paſch. 1682. & , 
Earl of Huntington v. Greenvill. : 

13. An orphan cannot releaſe her cuſtomary ſhare, it being a Decreed that 
mere future right, nor can the huſband do it; per Lord Mac- * 1 
clesficld ; but whether ſuch releafe will not amount ts a compgſitian u 
or agreement in bar of her future right, or be, as they call it, field, Ch. 

a compounding for her cuſtomary ſhare, was not determined. _ 594 
Ch, Prec. 546. pl. 338. Mich. 1720. Kemp v. Kelſey. N 
| 1722.5, G 


(C. a) To hat Thing it ſhall Enure. 


[ 1. IF baron and feine ſciſed of a manor in right of the feme, make 

feoffment of one acre to another, by which it is ſevered from 
themanor,and after make feoffment of the rſidusæ to him alſo, and after 
levy a fine ſur releaſe to the fegſtee of the ſaid manor; this extin- 
guiſhes the right of the feme in the acre ſevered from the 
manor ;z for this was parcel of the manor in right, as to the 
feme, who had a right to recover it by a cui in vita. 18 E. 3. 
39. 18 Afl. pl. 2. Curia.) 


(D. a) In what Caſes the Releaſe of one Perſon L 348 } 
ſhall be of others. For what Thing. 


[1, IF there are diverſe ob/igees, and one releaſes, this bars all. -- —5 1. 
II. 1657. 
2 H. 4. 16. 19 H. 6. 47.1 in Caſe o 
Abbot v. 
Biſhop, Bond to B. and C. ſolrend. the one moiety to B. and the other to C. is a ſeveral obli 
ton, and the releaſe of one ſhall not prejudice the other, nor can one bar the other of hiv 
«tion; per Browne J. Mo. 64. pl. 175. Trin. 6 Eliz. 


[2. In debt by baron and feme, and a third perſon, the releaſe of 
the baron before coverture bars all. (It ſeems it is to be intended as 
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ES. that baron was debtee with the others before coverture.) 7 H. 
1 4. 14. b. 
* 8 3. The releaſe of the baron is good bar of the debt due to the 
1 eme before coverture. 17 E. 3. 66.) 
1 zi | — a4. If /oreral chligert, are] and the chligee deliver the obligation 
13 Fol. 411. into an andifforent * hand, upon condition if one of the obligors releaſe 
| FF to the obiizee; vet this does not bar the others to demand 
| 1 the obligation, if the condition be not performed; for they 
1 claim no duty, but only a dicharge. 2 H. 4. 16. b.] 
_— S. F. Ard [r. If 2 conuſees of a ſatute are, and one releates to the conu- 
rol * ſor, this ſhali extinguiſh all the ſtatute againſt the other alto. 
one; For 21 Aff. 23. The one conuſee purchaſes the land, this ſhall diſ- 


this isa debt charge the land againſt the other, ] 
or other . 


perſonal thing. Br. Releaſes, pl. 60. cites 48 H. 3. 12. 


Where two 
EXerulors 
are, and the 


6. If 2 executors ſoll the goods of the teſtator for a certain ſum, 
and take an obligation for this ſum, the releaſe of one of them thall 
one alone has bar both, 17 . Jo 06. Adjudged.] 

the ten 


o he goods, and J. S. takes them, and he brings action of treſpaſs alone, as he may, and the de- 
endant pleads the releaſe of the other executor, this is a good bar. Br. Relcaſes, pl. 26, cites 


16 H. 7. 4. — S. P. Br. Releaſes, pl. 84. cites 48 E. 3. 14. 


[7. If ene executor releaſes damages recovered by later, th is ſhall 

bar the other. 21 E. 3. 13. b. 
6 Rep. 97- 8. In a qua. imp. brought by diverſe, the releaſe of one of the 
rt 4 Elie plaintiffs pending the writ, ſhall not abate the writ, but thall go 


C. B. The in bar as to him who releaſed only, and the other plaintifts thall 
Counteſsof have advantage thereof; becauſe it is a thing intire, and in the 


hum- | f 
ng realty, Co. 5. Counteſs of North. 97. b. Adjudged.] 
Cafc,————— Mo. 455. pl. 625. S. C.—2 And, 48. pl. 33. S. C. by the name of Cecil & al, v. Hall 
| & al. | | 
4 [9. If 2 recover damages in a real action, the releaſe of one ſhall 
tf not bar the other of the damages; becauie the damages were re- 
covered for the profits, and ſo real, 47 Aſſ. 3. per Finchd. | 
_ oh * [10. If a man recovers in ejectione ſirmæ againſt ta, the releaſe 
17. pl. 5 


« Cd. © one of them ſhall not be any bar of the writ of error of the 
judged, for Other; becauſe it is not to recover any thing, but ts have reſtitution 


= of that which he had loſt by the judgment. Tr. 4 Ja. B. R. 
that their 


between Stitſon plaintiff, and Furlie and Blunt defendants. Ad- 


being ivined judged. | 
A Jud J . 


* action was by the act of the plaintiff, and not by their own voluntary act; and therefore there is 
4 no reaſon that the act of one ſhould charge or prejudice the other; for then by ſuch practice any 
ot one might be charged, and ſhouid have no remedy to diſcharge hin{clt. But had they been plain- 
| 2FY tifis in the record by their own act, as in debt upon an obligation, and had been barred in 
+8 judgment, and then had brought a writ of error, a releaſe of one ſhould bar the other; tor as the 
Wo one might have releaſed the obligation, or diſcharged the principal action which ſhould bar the 
1 companion, they being joint plaintiits by their voluntary aft, ſo the telcaſe of the wiit of error by 
* 1 p the one, ſhall bar the other, Bluut & Larly v. Snedſton. 
48 
F # £7 
ti : 4 
i 
. 
73.5 


Releate. 


I. If 4. conveys land in fee to B. by indenture, and covenants 
with B. his heirs and aſſigns, 7s make any other aſſurnnce upon re- 
gueſt, for the better ſettlement thereof upon B. his heirs and af 
ſigns; and after B. conveys the land t C. a0 conveys it to D. who 
requires A. to pals another aſſurance, according to the covenant, 
and upon refuſal brings action of covenant as aſſignee to B. If 
LB releaſes the covenant after ation brought, this ſhall not bar D. 
of his action, which was well attached. Tr. 14 Car. B. R. be- 
tween Midallemore and Gocdule, per Curiam, upon demurrer, 
But judgment given againſt the plaintiff for other cauſe, Intra- 
tur. Hl]. 12 Car. Rot. 228.) 


#tthe covenantt being in the time of D. and the action being brought 
tas perſon, B. cannot releaſe this action, in which D. the all: 
S. C. but not S. P. 


[12. But in the ſaid caſe, after requeſt made by D. and re- 
fuſal by A. and before any action brought by D. B mayreleaſe the 


covenant in the ſaid cafe of Mriddlemore and G:2dale, the Court 
ſeemed to agree this.) 
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Cro, C. 30 
S. C. 52 
cordingly, 
and that tho 
Covenant 
zoes with 
the land, 
and the aſ- 
hignee by the 
common 
law, or at 
lealt by the 
itatute ſhall 
have beneſit 
of it. But 
the breach 


by him, and fo attached in 
22 18 Urclted, Jo. 406. 


Cro. C. 30 
8. Coane 
cordingly. 
Jo. 406. 8. 
C. but ugt 


13. In treſpaſs by tw, of goods carried away, the defendant &. P. 


* * . * * 
pleaded the releaſe of the cue; this is a good bar as to both, becauſe 


it is an action perſonal. Br. Rcleaſz, pl. 94. cites E. 3. Itin. 
Not. | 

14. Aſſiſe again/t an infant, who pleaded a deed of releaſe of the 
anceſtor of the plaintiff, whoſe heir he avas, qvith warranty made 10 
one J. S. and de his heirs, auh eſtate he has, the Plaintiff ſaid that 
the land was leaſed to the fuid J. S jr life, the remainder 19 the 
Plaintiff iv tuil, and the releaſe was made to the ſaid J. S. the re- 
mainder continuing in him, which J. S is dead, and he entered 
into his remainder, judgment if the warranty binds. And the 
tenant find that the remainder over in fee, after the tail d. termined, 
was to the ſaid F. S. to whom the releaſe was made. And the opi- 
nion of the Court was againſt the tenant, and that Ae releaſe 


ſhall enure to all the eftates, Br. Aſliſe, pl. 21. cites 44 E. 3. 


10. 


15. Releaſe by one churchwarden, of coſts recovered in the i- Yew. 192, 


ritual Courts by both, is not good againſt the other. Mar. 73 
Pl. 112. Mich. 15 Car. Anon, 


173. Hill. 7 
137“ Jac. B. R. 
S. P. ac- 


; cordingly. 
Starkey v. Barton & Core. —8. C. cited Arg. 5 Mod. 390. in Hawking's Caſes 


16, Releaſe of one defendant in error ſhall not diſcharge the 

eſt ; but a releaſe by one plaintiff is a bar to all, becauſe they 

have not a joint intereſt but a joint burden. 3 Mod. 135. Trin. 
3 Jac, 2. B. R. Hacket v. Herne. 


17. A. and B. were defendants in ejeftment 3 and they both | 


entered inis the common rule, and at the trial A. appeared, and 
confeſſed leaſe, entry, &c. but B. did nat. After evidence given 
the plaintiff was nonſuited, and c:/ts taxed for the defendants, 
Per Cur. A, and B, are both intitled to the colts, and B, 
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3491 Releaſe. 


(though he did not appear) may releaſe them to the plaintiff, But 


if covin ſhould appear between the plaintiff and B. as to releating 
the coſts, the Court ſupoſed they might correct ſuch practice. 
2 Vent. 195, Trin. 2 W. & M. C. B. Fagg v. Roberts & al. 
18. Trover againſt two, one pleaded not guilty, and a verdi? 
againſt one, the other pleads a releaſe of all actions; the releaſe 
diſcharges both, ſo no judgment againſt the other, 4 Mod. 379. 
Hill. 6 W. & M. B. R. Kiffin v. Willis & Evans. 


5.57% (E. a) In what Caſes a Releaſe „One ſhall enure 
* for Others. 


In perſonal [ I. IF one feintenant of a rent in fee releaſes all his right, yet 
— 9 this does not paſs the n,, of his companion, 21 L. 3. 
may releaſe 58. b.] | | 

the whole, 

but if the perſonality be mixt with the realty, it is otherwiſe, 2 Rep. 68. a. Hill. 43 El:z. Br. per 
Popham Ch. J. in Tooker's Caſc. 


Sec (D. a) [2, In an eſecment by two, the releaſe of one ſhall not bar both, 
*. becauſe it /avaurs of the realty. Tr. 4 Ja. B. R. in Si Caſe 
held. | F 
-A 17 Statute merchant is made to baron and feme, and the baron 
releaſes all executions, or makes other defeaſance; this ſhall diſ- 
charge both, and ſhall be a bar to the feme for ever. Br. Re- 
leaſes, pl. 66. cites 48 H. 3. 12. | 
The other 4. In «urit of right of ward for the body brought by two, the 
ſhallrecover releaſe of the one thall not prejudice the other, but ſhall give to 


the whole, k . 
becauſe it is his companion all the ward. 2 Rep. 68, in Tooker's Cale, 


* cites 45 E. 3. 10 and 30 H. 6. Bar. 59. 
re. T- ; 
Garde, pl. 13. cites 45 E. 3. 10. 


5, If tuo join in action, and after one is ſummoned and ſevered, 
and after releaſes, this is a bar to his companion. Br. Relcaſes, 
pl. 84. cites 48 E. 3. 14. | 

2. P. Br. 6. Aſſiſe by tu againſt tauo, and one pleads a releaſe of actions 


—_— perſonal of one of the plaintiffs, it is a good bar againſt him, and not 


15 Af. 11. againſt the other plaintiff, Br. Afſiſe, pl. 475. cites 30 E. 6, 
But Brook and Fitzh. Bar. 39 & 59. 

makes a W 39 * 59. 

quære of the damages, for they are intire.— S. P. and per Jenney, the intire d:mazes ſhall be 
gone; for they are intire. Br. Aſſiſe, pl. 392. cites 18 E. 4. 14. — It is miſprinted for 30 H, 
5.—8. C. cited Arg. Cro. E. 63.— S. C. cited 2 Rep. 58. in Tooker's Caſe; for though the 
aſſiſe is an action mixed in the realty and per ſonalty, yet omne ma jus trahit ad ſc minus. 


5. P. Per Cur. Lord Raym. Rep. 323. Trin, 9 W. . C. B. in Calc of Thorp v. Thorp, 


Veleaſe. 


(F. a) In what Caſes the Releaſe of One ſhall be 
/ Others. 


[. IN 2 treſpaſi vi & armis againſt two, if the one be condemned 
| by nibil dicit, and the ther by verdift, and the one releaſes 
all errors after pudoment given, and after they join in a writ of 
error; in this caſe the releaſe of one ſhall bar both of the writ 
of error, - Tr. 7 Ja, in the Exchequer, Cheſter's Cale adjudged 
in wr: of error. (it ſeems becauſe they might have had ſeveral 
writs of error.)] | | | 

2. In a rep/evin by A, againſt B. if B. makes conuſance in right 0 
C. fir demane jeaſant, as the franklenement of C. to which A. pleads 
in bar of the conuſance, and this adjudged againſt him upon de- 
murrer for B. to have a return zrreplegiable with cſis and da- 
mages; in a ſcirè facias to have execution of coſts and damages 
brought by B if A. pleads the releaſe of C. in whole right ccnu- 
ſance was made of all demands, &c. it is not any bar for the 
coſts and damages againſt B. inaſmuch as C. is not party to the 
ſuit, nor would be liable to any coſts and damages if it had been 
adjudged againſt B. but only B. liable to them, and therefore B. 
ought to have the coſts and damages, he being only party to the 
ſuit, and for that reaſon the releaſe of C. ſhall not bar him. 
Hill, 14 Car. B. R. between Sibley and Rawlins, which con- 

erned Maſter Bere of the Middle Temple. Adjudged upon a 
demurrer. Intratur Mich. 14 Car, Rot. 350. | 

3. Two parceners have title to a writ of ard of the body, 
One releaſeth. This is no bar to the other, but ſhe thall re- 
cover the entire againſt both, Arg. Cro, E. 65. cites 45 E. 3. 
10. 

4. Judgment was againſt 2 defendants in atm ſur cafe quare 
erexerunt ſtagnum, &c. and damages given; after error brought 
one releaſes errors; this ſhall not hurt the other; for they are 
joint ſufferers, Jenk. 263. pl. 65. 


eudita querela brought by 2, where a ſtatute is extended upon both. Jenk. 26. pl 


. 30 


See (E. a) 
8. 


7 — 


Fol. 412. 


S. C. cited 
in a nota of 
the Report- 
er. 2 Lutw. 
1143 in the 
Cale of 

Campion v. 
Baker. 
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So in ejec- 
tione firme, 
where judge 
ment againſt 
2 is given; 
and ſo in 


65.— But 


it 2 men bring a writ of error in the realty, and the tenant pleads the releaſe of one, it is a good 


bar againſt both; becauſe the error in the record is releaſed. Per Popham Ch, 


J. Ow. 22. in 


Cale of Wright v. Mayor of Wickham, ———S. P. by Popham Ch. J. Cro. E. 469 (bis) pl. 27. 


Paich, 38 Eliz. B. R. in S. C. 


5. In replevin againſt 6, one of them avorued in his own right 
for an amerciament in a lect, and the other 5 made conuſance as 
his bailiffs ; judgment was given againſt the 6, whereupon they 
all 6 brought a writ of error, and the defendant in the writ of 
error (who was plaintiff in the replevin) pleaded in bar a releaſe of 
all errors, by one of the 5 pending the writ; it was adjudged no bar. 
Cro, E. 648, 649. pl. 3. Hill. 41 Eliz. B. R. Razing, &c. v. 
Ruddock. 


Adjudged. 
6 Rep. 25a. 
Ruddock's 
Caſe, — 
Jenk. 271. 
pl. o. S. C. 
adjudged 
and atfirm- 
ed in error; 
for this re- 
leaſe is to 


excuſe him from damages and coſts given againſt them when they were defendants.— Two jointe- 
nants are plaintifls in * treſpaſs, an erroneous judgment is given againſt them; they bring a writ 


at cxtot lor this errgueous judgment; the releaſc of ons of them deibroys the Whole; for upon 


this 
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> 


this writ of error they ſhould recover damages for the treſpaſs; and fo of debt with damages for 
the delt; and alſo they ſhould be diſcharged of the cofts given againſt them. In the principal 
caſe they are defendants, and the writ of error is in the firlt place, and principally to diſchar ge 
them from damages and colts, and not to give a return of the caitle; an aavowry found for the 
avowant for damage feaſant gives a return of the cattle, with damages and colt: ; but where two 
avow, and judgment againſt them, and they bring a writ of error, and one releaſes, the other 
ſhall have a return, they in the principal caſe being defendants in the replevin, loſc damages aud 
ceſts; if they had been plaintifts, in treſpaſs or replevin, and barred by an erroneous judgment, 
upon a writ of error or attaint ſuch judgment ſhould be given, as ought to be given in the ori. 
ginal action; but they brought the writ ol error as defendauts; and allo they took the diſtreſs tor 
an amercement in a leet, and no damages are to be recovered in it, af it be found for the avow- 
ant; the caſe 18 the fame of ſeveral defendants, if the avowry had been tor damage tealant ; where 
error is brought by {everal defendants, the releaſe of one {hall not bar the others; for they are 
forced to join in error, So in aitaint, lenk. 271, 272. pl. go. cites Cro. 120. 

® But where 2 jointenants are flatntiys te ezetment, or defendants in a neal a(on, the releaſe of 
one ſhall not bar the other, but the other ſhall procced as to kts morety. Jeuk. 263. pl. 65. 


As if 2 6. The difference is where an action in brought by ſeveral in dif- 
479. or ag charge of themſelves, the act of the one, as nonſuit or releate, 
judgment fhall not prejudice his companions to bar them to proceed in the 
if the re- ſuit; as in aud. quer. by ſeveral, the nonſuit of one ſhall! not bar 
1 the reſt; but where an action is brouglit 79 charge anether, if the 
he may be action is brought by ſeveral, the releaſe or nonſuit of one ſhall 
feveres, and bar the others, Cro. L. 649. Razing, Scot, & al. v. Ruddock, 


the other 1 * ; 
may pro- — Where the ground of the action is a joint intereſt, which may 


ceed. Cro. be releaſed. 6 Rep. 25. b. S. C. 

E. 469. (bis) 

in the Caſe of Wright againſt the Mayor, &c. of Wickham. — But if one that has a right brings 
an action againſt two, and one pleads a releaſe, this is good to both. Ibid. 

An action of a//:ult and battery and falſe impriſonment was brought again? 4 defendants ; the 
plaintiff had judgment, and they brought a writ of error; the plaintifl in the action pleaded the 
releaſe of one of them, and to this plea all 4 jointly demurred. The opimon of the Court was, 
that judgment might be given ſeverally; for they being compelled by lat to jorn in @ writ of error, 
the releaſe of one ſhall not diſcharge the reſt of a perſonal thing; bu? where divers are to recover in 
the perſonully, the releaſe of one is a bar to all; but it is not fo in point of diſcharge. 3 Mod. 
109. Paſch. 2 Jac. 2. in B. R. 1686. Anon. 


8. C. cited 7. If 2 are plaintiffs in debt, and they are barred by an erroneous 

cy judgment, and coſts are taxed againſt them, _ they bring 

Jenk. 251. error to avoid * thoſe coſts, the releaſe of the one ſhall bar the 

in pl. go. other: ſor it was their folly to join in the firſt action. Per 

[C352 J Popham. Cro. E. 649. in the Caſe of Razing, Scot, & al. v. 
Ruddock. 

7. G. brought caſe againſt 2 for keeping ſo many cores in a war- 
ren by them erected, whereby the plaintiff lf? the benefit of his com- 
mon in the land adjoining. After a verdict and judgment for 
the plaintiff, the defendants brought a writ of error in B, R, 
G. pleaded in bar a releaſe by one of them, and concluded in bar 
to both; and upon a demurrer it was ruled that the plea was not 
good, becauſe it concluded againſt both, whereas he that did 
not releaſe is not barred ; but he ſhould have concluded againſt 
him only who releaſed. Palm. 319. Mich. 20 Jac, B. R. Greel- 


ley v. Lee and Taylor. Et e contra. 
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(G. a) In what Caſes Releaſes to one ſhall enure Ses b. 9 
to another. ” 2 


[1. JF a treſpaſ be done by 2, if a releaſe be made to one, he When di- 
ſhall not have action againſt the other. 8 H 6. 15. 39 —_— "i 
E. 3.17. 27E. 3. 83. Admitted by iſſue Mich. 13 Ja. B. between las 
Cock and Genevr, Hobart's Reports. 99. Same caſe adjudged or ſeveral at 
in treſpaſs of baztery, Litt, tit. Condition. ſ. 376. 11 H. 6. 29. OY 4 0 
ac H. 6. 12. 33. 14H. 10. b.] 


whom the 
| wrong is 
done, yet if he releaſcs to one of them all are diſcharged, becauſe his own deed ſhall be taken 
moſt {ſtrongly again lumſelf. Co, Litt. 2g2. -— For though a treſpaſs be joint to this pole, 


Viz, that he may ſue one or all, yet whe! 2 join in a treipals, they fo make one trelpailer as 
that either of them is well an{werable for his fellow's fat as well as himſelf; and therelore a 
releaſe to one diſcharges the whole treſpals; and allo a releaſe is as good a ſatisfaction in law 
a3 a {atisfaftion in deed, Hob, 66. pl. 69. Cocke v. Jennor.—— Brownl. 189. Cook v. Jenman, 
S. C. held a good plea, and that a ſatisfaction by one ts a fatisfation by all. —— S. P. Cro. J. 
444. IIill. 11 Car. B. R. That it a releaſe be made to one tteſpaſſor, and the other ha itt» 
plead, they ſhall take advantage thereot to diſcharge. themlelves accordingly, S. P. Br. 
Attaint, pl. 91. cites 13 E. 4. 1. 


[2. If an arbitrement be between one of the treſpaſſors and the 
plaintiff, and ¶ there is] a performance of it; this bars the action of 
the plaintiff againſt the other, becauſe this is a /atisfaFiom, 8 H. 6. 
15. 7 H. 4. 31. b.] : | 

[3. If a treſpaſs be done by a corporation aggregate, a releaſe to Put if mayor 
a particular man of the corporation ſhall bar the action of the A 
plaintiff againſt the corporation. 8 H. 6. 15. Contra 20 H. 6. ne, and 1 

leaſe t 

9-] 7 0 - oo 


the commorelty by proper names, yet this is not good to the mayor and commonalty. Br. Cerpge 
rations, pl. 24. cites 8 H. 6. 1. 14 


LA. If 2 are bound jointly to A. in a certain ſum, and A. releaſes S. P. Br. 


to one, this ſhall be a releaſe of the other alſo; for it is a fatis- g a 
{action acknowledged to be made by one, ] | cites 2 R. 3. 

4 & 34H. 
6. 3.—So though the obligee releaſes to one, proviſo that the other ſhall not take benefit of it, yet this 
is a void proviſo; and ſo in caſe of a zrefpaſs if the other can get the releaſe to produce it. Per 
tot, Cur, Litt. R. 191. Mich. 4 Car, C. B. in the Caſe of Everard v. Herue. 


5. So if 2 are bound jointly and /everally, and the obligee re- S. P. Co. 
leaſes to one, this ſhall enure to both for the cauſe aforeſaid, | 38.2. 


| — Hob. 10. 
pl. 20. Fryer v. Gildridge. — Mo. 855. pl. 1174. Trin. 13 Jac. C. B. S. C. S. P. And 
xf the joint remedy is gone, the ſeveral remedy is gone allo. Agreed per Cur, But Holt Ch. J. 
who delivered the opinion of the Court, ſaid they did not determine that on covenant, where the 
joint remedy failed, there could not be a ſeveral remedy, 2 Salk. 574. Hill. 10 W. 3. B. R. in 


the Caſe of Clayton v. Kynaſton. 


C6. So if A. and B. are named as obligors jointly and ſeverally, and 353 ] 
A. only ſeals it, and then the obligee releaſes tz A. and after B. Cro. E. 161. 


ſeals the deed ; it ſeems that the ſaid releaſe ſhall enure to him, Judgment 


f : . tor the 
though it was not his deed at the time of the releaſe; for now phaintiff ua- 


this is a joint and ſeveral deed; for the releaſe does not defeat leſs cauſe. 
Vel. XVII. E e the 


— AA AS Tr Ee" EE 
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the deed, but is only a bar by plea, and both were bound for one 
and the ſame debt, the which is ſatisfied by the relcaſe, and 
therefore a good diicharge ot both. Tr. 16 Ja, B. between 


Dunjter plaintiff againſt Pridie and Knight defendants ; this was _—- 
a doubt between the ferjcants and the Court. Dubitatur N. 31, 3 g 
32 El. B. R. between 11:n:ngs and Toxwwyfond. | 1 
ES If 2 receive far me a certain ſum of money jointly, and after - 
each of them binds himſclf to account for the while, and after 1 bring 1 
a ꝛ:brit of account againſt them by divers pracipes, and cornt ſeverally 
againſi them as my recetvers , the [uid ſum, my releaſe made to 
one of them of all debts and accounts thall be a releaſe of the 7 
| other alſo. 2 E. 3. 40 b. 5 
9, P. by [ 8. If 2 recover iu a rial ain againſt T: S. and after 7 S. re- TY 
PophamCh. leaſes all errirs to ene them; this thall releaſe his writ of error 25 
25 c againſt the other alſo; for he has releaſed t. in the WW © 
469 bis) pl. againſt the other alſo; | e has releaſed the errors in the om 
27 Pack, record. M. 38, 39 El. B. R. in 15" iges Cafe. Agreed by 1 
. 4 5 

Dr. he Popham.) | * 
Caſe of Wright v. the Mayor, &c. of Wickham. J . 
N | 1 

J. P. Br. Pe- 9. Diſceit again/? 3, and the ene appeared, and the others made N 
— 4G default; the plaintiff rele ſed to him who appeared, and prayed judg- 1 F 
& ment againſt the others, Per Cur. you cannot; for now you have Sand 
confeſſed your action falſe, becauſe you have releaſed to him did. 
who is preſent; but if he had made default alſo, then you might 1 
have releaſed to him, and prayed judgment againſt the other 2. | 5 
Br. Diſceit, pl. 31. cites 9 H. 4. and Fitzh. Diſceit 20. bn 
10. If a monk or feme cavert and J. S. are bound, and the ide 
obligee releaſes 10 the feme covert or monk, J. S. ſhall have no T C.B 


advantage thereof, Br, Faits, pl. 23. cites 14 H. 4. 31. 
11, If the plaintiff releaſcs 79 one of the executors, this ſhall 
ſerve him who waſtes. Br. Dette, pl. 177. cites 11 H. 6, 7. & 
7 16. ; 
12, Præcipe quod reddat is brought againſt A. who vouches 
B. and B. enters into the warranty, and then the detendant re— 
leaſes all his right to A.—A. cannot plead this; for continuance 
now in court is between the defendant and the vouchee, and the 
defendant ſhould count againſt the vouchce z this vs::chee may 
plead this releaſe, and may alſo plead it as if made to himſelf, i. 
being made to the tenant after the vouchee had entered into the awar- 
ranty; for now he is tenant in law of the land, Jenk. 100. pl. 95. 
cites 14 H. 6. 7. 19. 5 H. 7. 38. 
Fer per om- 13. If 2 are bound ts the king joiutly or ſeverally, and the bing re- 
1 leaſes to the one, all the debt is determined; per Priſot and Danby. 
4 ble king, But per Aſhton, he ſhall have the whole debt of the other. 


and ke e, Quzre, Br. Releaſes, pl. 67. cites 34 H. 6. 3. 


leaſes to the - : 2 
ne, thoſe of the Exchequer will not allow it to the other, Ibid, If 2 arc joint debtors to the 1. Ir : 


king, and he pardons to the one omnia debita, this ſhall not ſerve for the other, by fome. Br, Re- 


leaſes, pl, 89. cites 2 R. 3. 4.—Br, Preregative, pl. 124. cites S. C.— And Br. Releafes, pl. 40. 33 et 
fays 1 H. 7. 13. is, that it {hall not ſerve for the other 4 per Cateſby. But contra of a common heir of t 
n | eaſe ; ar 


14. A 
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14. A rcleaſe of the default of the one is a releaſe for all; quoi 
nota, Br. Summons in Terra, pl. 10. cites 3 E. 4. 21, 
15. If a man gets poſſeſſion of my rent by d jtreſs upon my tenant, 
and [ releaſe to him, yet 1 may diſtraiu the tenant tor the ſame rent; 
for he is not my diſſeiſor, but at pleaſure, Contra, if I bring 
action againſ? him thereof, then the releaſe ſhall be a bar; for J 
attirm him diſſeiſor. Br. Releales, pl. 70. cites 15 E. 4. 8. Per 
Littleton, 
16. In appeol againf? 2, relenſe of the plaintiff made to the one | 354] 
of all felenies and executions theresf, is no bar for the other; tor Br. Appeal, 


. . . ” . * id bu )1.1? 2, CILES 
execution of one of them is not for all, for it is ſeveral in it- “ e. 
ſelt. Contra, in treſpais. Br. Releates, pl. 74. cites 21 E. 4. in appeal 
72. (very One 


ball ſuffer 

death. — S. P. Co. Litt. 232 8. P. Putin treſpaſs exronutron of damages againſt the one ſhall ſerve for 
the other. Vote the dyerinty. Br. Rel-atcs. Pi.:78. cites 2 R. 3. 9. f Br. Ibid, pl. 89. 
cites S. C,---—-- Br. Appeal, pl. 120. cites 5. C — S. P. Tor though treſpaſs may be ſatisfied 
dy recompence by one, yet no recompnence lerves for a lite loit. Jenk. 137. pl. 82. cites 11 H. 4. 
10. C 21 R. 3. 9. — enk. 263. pl. 18. 

| Is appeal »ga'nft acte/ary and prencifal there is no privity, nor ſhall releaſe :0 the one ſerve 
hc Other. Br, Attaint, pl. 91. cites 23 E. 4. 1. 


17. If the difſeifor makes a leaſe for life, and the leſſee inferffs 2, 
and the d:/ciſce releaſes to one ot the feoffees, this ſhall bar the 
Cileifor z but yet he ſhall not hold his companion out. Co, Litt. 
277 

18. Where ſeveral perſons enter into ſeveral covenants in the 
/ame deed, a releaſe to one of the covenantors will not diſcharge 
the others. See Cro. E. 408. 470. (bis) pl. 22. 546. Hill. 39 Eliz. 
C. B. Matthewſon v. Lydiat, 

19. If treſpaſs be brought againſt 3, and judgment is given 
againſt one, and the plaintiff enters a „i preſequi againſt the 
other 23 if the noli proſequi had been before judgment, it had 
diſcharged the whole action. The ſame if judgment had been 
againſt all 3, and the plaintiff had entered nol: proſequi againſt 
the 2; for nonſuit, or releaſe, or other diſcharge of one, dif- 
charges the reſt. Hob, 70. pl, 81. Hill. 11 Jac. B, R. Parker 
v. Lawrence & al, 

20. Where a lien is joint or ſeveral at election of the party, there 
a releaſe to one is a releaſe to both; for the other may plead it 
to debt againſt him upon bond, &c. 12 Mod. 551. in the Caſe 
of Lacy v. Kynaſton,—cites Co. Litt. 


(G. a. 2.) Enure. Where given to a Stranger 
ſhall enure to one that is Privy. 


1. JF difeifor dies difſeiſed, and his heir is in by deſcent, and is diſ- 
feiſed by E. and the i diffeiſee releaſes te H. now if the 


| heir of the diſſeiſor re-enters, he ſhall take advantage of the re- 


leaſe; and ſo ſee a diverſity between him who has title of entry, 
Ee 2 and 


—— 
* 


wm 


— —᷑ 
7 * 


_ 2 — — — 


1 


the obligor (who was a ſtranger to the releaſe), becauſe an obli- 


Releaſe, 
and him who has rig/t of entry. Br. Releaſes, pl. 46. cites ꝙ II. 7, 


25. 
2. In debt againſt the heir he may plead a releaſe made to the 
executerc. Br. Releaſes, pl. 25, cites 14 H. 8, 4. Per Fitzher- 


bert ]. 


3. A bend was conditioned, that , J. S. fbauld become an ap- 
prexrice to the obligee, and tranſport his goods beyond ſea, and 
make a good return of them; and ſhould male account thereof, 
and pay the money on ſuch account within fuch a time, that then, 
&c. The cbligee releaſed to the apprentice. Per tot. Cur. The 
obligation is ſaved by this releaſe if the releaſe was made before 
any forfeiture ; but otherwiſe, if made after; for then ſuch re- 
leaſe to the apprentice did not diſpenſe with the bond made by 


gation once forfeited cannot be ſaved by any act or releaſe made { 
or done to a ſtranger, 3 Le. 45. pl. 65, Mich. 15 Eliz. C. B. 
Anon. | a 
| | I 
(G. a. 3) Toone that is in of one Eſtate. In what 0 
Caſes it ſhall enure to another, who is in of another 15 
Eſtate. 5 | | C 
I, IF there be herd meſne and tenant, and the meſne grants the ö co 
ü moſnalty to one for term of life, and after the /ord releaſis t | an 
the tenant of the land all the right hich he hath in the land, there _ 
the eis extind; for the ſervices which the meſne has, ſhall . go 
be 1. ct of the ſervices which he does over to the chief lord, my 
yet the tenant for life ſhall have the ſervices for his life, Per dei 
Babb Ch. J. Qurzre inde; and ſo ſee releaſe between the lord the 
and the tenant extinguiſhes the meſnalty. But it ſeems that it lan 


Lf the bei 
of the 4% 
ſeiſor being 
in by deſcent 
Ic diſſeiſed oy 
A. and the 


there be any ſurplus, he ſhall have it. Br. Releaſes, pl. 20. 
cites 8 H. 6. 24, | | 

2. In præcipe quod reddat, if the tenant vouches, the voucber 
may plead releaſe made to the tenant after the laſt continuance 
& e converſo. Per Yaxley and Brian. Br, Releaſes, pl. 46, 
cites 9 H. 7. 25. 

3. And in contra formam callationis by the founder, the fene 
may plead relegſe made to the abbot, in ſcire facias brought againſt 
him. Br. Releaſes, pl. 46. cites 9 H. 7. 25. 

4. If a man has a rent-charge out of the land of a feme covert, and 
releaſes to the baron all the right which he has in the land to the 
heirs of the baron, yet this ſhall enure to the feme and her heirs; for 
this thall enure by way of extinguiſhment. Per Port, quære. 
Br. Releaſes, pl. 25. cites 14 H. 8. 4. ; 

5. Regularly it holds true, that when a naked right of land i 
rcleaſcd 79 one that has jus poſſiſſionit, and another by a meſue till 
recovers the land from him, the right of poſſeſſion ſhall draw the 
naked right with it, and ſhall not leave a right in hum to whom 
the releaſe is made, Co. Litt, 266. a. 


and 
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and the diſſerſee releaſes tu A, now A. has the mere right to the land, Co. Litt. 2C6. a. But 
if the heir of the diilcifor enters into the land, and regains the poj/cſhon, that ſhall drew with it the 
mere right to the land, and ſhall not regain the poileſſion only, and leave the mere right in &. 
but by the recontinuance of the poſſeſſion the mere right is therewith veſted in the heir of the dife 
feilor. Co. Litt. 2bb. a, — ut if the dener in tail diſcontinues in fee, now the reverſion of the 
donor is turned to a naked riglit, and it the donee releaſes to the diſcontinuee, and dies, and the iſſue 
„ t..{ yecovers the land againſt the difcomtinuee, he {hall leave the reverſion in the diſcontinute; | 
for the ue in tail can recover but the eſtate tail only, and by conſequence mult /eave the reror fron 12 
e d /iontinace ; tor the donor cannot have it againſt his releaſe. Co. Litt. 266 ». But it | 
he dij/rrſ-e enters upon the heir of the dir, and enfeoffs A. in fee, and the her of the diſſeiſox | 
1003215 the whole eftate, that ſhall draw with it the mere right, and leave nothing in the teotiee. 4 
Co. Litt. 266. a. * 


(H. a) In what Caſes a Releaſe of Part ſhall Ni 113. 
— 


enure to the other Part. | 


Mong Error 
e 
LI. IF A. be bound in a flatute of 10007. to B. and B. makes a ( ” 
defeaſance, that if A. pays to him 100l. at aſter, and 1007, Patch. 32 
at another day, then the ſtatute fall be void, and after A. pays El B. R. 
col. to B. who makes a diſcharge by deed, by thei: words, 1 1 
have received 1001. part, Wc, of which ] have diſe har gef, releaſed, xtich. 32 & 
and acquitted the faid A. This diſcharge and releaſe of this part 15 Eliz, 
1s not any releaſe of the refidue. NI. 37 El. B. R. between 9 
C:ck and Bacon adjudged and aflirmed in a writ of error. | 
[2. If A. be bound to B. in an obligation of 40017. whereof the 
condition is for payment of 2001, and the obligation is rfeited, 
and then the obligee releaſes to the obligar 3ool, parcel of the { 356 | | 
4007. by theſe words, remiſe, releaſe, and aequit; this is a s 
good relcaſe of this parcel, and ſhall not releaſe all the obligation. | 
P'. 10 Car, B. R. between Barkley and Par les adjudged upon a 
demurrer, per Curiam. Intratur P. 9 Car. Rot. 262. And 
the Court faid that a man may relcafe part of a rent i ing out of 
land, without releaſing all. | 
3. If A. in confiderazion thai B. fba!l marry C. his daughter, pro- 
miſes to pay 100. to B. at certain days, and further to give him fe | 
much as he ſhould after give to any of his other daughters, accounting 
the faid 1001. therein; and B. marries C. accordingly, and after 
B. releaſes by deed to A. the ſaid promiſe as to the ſaid 100. and 
after A, gives 200/. to ancther daughter, and then B. releaſes all 
promiſes touching the ſaid 1001. yet this does not releaſe the pro- 
mile as to the increaſe of the portion, ſcilicet, the other 1001. 
which he gave over and above the ſaid 1001. Mich, 14 Car. | 
B. R. between Warren and Carr adjudged in writ of error upon 
ſuch judgment in B. upon demurrer. Intratur, Tr. 14 Car, 
Rot. 216. | f 
4. Lord may releaſe to the tenant parcel of the ſervices, and yet co. R. on 
the reſt remain. Per Hank, quod non negatur; quod nota, fe gte, 
Br, Releaſes, pl. 13. cites 14 H. 4. 7. 8. 9 
5, If a leaſe be upon condition hat leſſte ſhall ploꝛo 3 acres every 
year, if the leſſor diſcharges him of plozwing one or two of the 
acres, yet he ſhall plow the reſt, Per Periam J. Mo, 205. cites 
4 H, 7. 6. | 4 
Ee 3 | 6, If | 


3 
0 


Oo. R. on 6. If a man has a rent-charge of 205. he may releaſe 10s. to 
* the tenant of the land, and reſerve the other 10s, for he deals 


only with what is his own, viz. the reit, and deals not with the 
land as in the caſe of purchase of part; or if ſuch grant be to 
J. S. and the tenant attorns, by this the rent-charge is divided, 
Co. Litt, 148. a, | 
Mo 413- 7. There is a difference between a c en 02771 and a choſe 
FS en dreit; the firſt cannot be divided, buc the other may; as if a 
was reveri- d. ciſce of 20 acres releaſe all his right in 5 acres, this does not 
ed for this extinguith all his right in the refidue, but in the. 5 acres only ; 
1 Red ut of a choſe en action, which is merely entire, no apporizon- 
ifa man ment can be. Arg. Owen. 21. 37 Eliz, B. R. in Caſe of 
be %%% Wright v. the Mayor of Wickham. 
1 his rig lt in er: of them, and yet enter into the other, Co. Lit. 274. a. lt 
one has an action to the land, and he {ufpe:.ds or extinguiſh-s it in parccl, it is extinR for the 
Whole; but if be has right to the land, he may releaſe or ſuſpend it in part, and it remains good 


tor the readue. Mo. 413. pl. 369. Irin. 37 Eliz. Wright v. the Mayor, &c. of Wickham. 


8. If a recovery be againſt A. for 20 acres, and A. releaſes all 
errors for aue acre, he thall not have error for any; for the rc- 
cord is intire, Per Chamberlain Juſt. Palm, 247. Mich. 19 Jac. 
B. R. in Calc of Darcy v. Jackſon, cites the Caſe of Wright v. 
the Mayor, &c. of Wickham. - = | 

It a man 9. When execution is had of 20 acres, by releaſe of one acre, 
1 the execution is gone, and is a diſcharge of land and body. 


cutter, and Arg. And. 266. in the Caſe of Linacre v. Rhodes. 


he releaſes 


10. When a man has diverſe means to come to his right, he 
may releaſi ane, and yet take advantage of the other, 8 Rep. 152. 
in Altham's Caſe. | 
3 Rep. 65, 1. If a man has cemmen in 100 acres, by a releaſe of his right 
„ p. of common ia one acre, his whole right is extinguiſhed, Brownl. 


r 
| : ' ty a 17 : 
* - Brownl. 180. Norie v. Wells, 
, 925. — fuk ; 0 
but not S. P. In cafe of common of faſture, common of er, ard ail things againſt con- 


mon 71.7%, the grantec may reicalc parcel of them to the tenant of the land. 


357 J (J. a) In what Caſes a Releaſe of one Thing ſhall 
enure t another [Thing]. 


ies 8 Fx. IF a man levies a fine of certain land, and after enters inis 
—Mo. 44. part of the land, and makes feaffment thereof, which is 3 


5. C.—Ow. relcaſe in law of his writ of error, to reverſe the fine as to this 3 


— — 5 yet this ſhalt not releaſe his writ of error for the reſidue. M. 


And they 38, 39 El. B. R. between Wright and the Mayor of Wickhan, 
| per 


. 


2 
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per Curiam. Tr. 5 Ja. B. R. between Wright and Jennings, per took a dif- 


\ FR eee eee terence be- 
Curiam, Prater Tanticld. ] We 


penſion and extinguiſhment ; tor peradventute if he ſuſpend his action as to any part for any 
Ge, UNS is a fulpenion to all; but extinguithment of part is à bar to that part only. 


ſ2 If the hdi gar takes from the obligee the obligatiin awith force, 
and after the obligee releates to him all debts, this releaſes the 
u, trefb1ſs alſo; for in the treſpaſs he ſhould recover the 
value of the debt. 49 E. 3. 13. b.] 
3. If 7209 deliver au obligation in xvhich one is bound, into an in- 
«erent hand, if the obligee releafes all debts, this will bar him 
ot detinue when the obligee comes by garnithment. 49 E. 3. 13. . 
b. Dubitatur. 2 H. 4. 16. Admitted. | | 
'4. If the Herd releaſes to his tenant the diftreſs fer the ſervices, If there be 


yet the ſervices remain, 1H. 4. 1. b. 3. b.] — * 


the tenant holds 3 acres by 35. and the /ord releaſes all his right in one acre, all the {cigntory is ex- 
tinct, and yet it he grants all the ſervices, iſſuing out of one acre, nothing ſhall paſs. Co. R. on 


Fines 7, cites 20 H. 6. 34 All. pl. 15. 7 E. 4 5 So if the lord releaſes all his right in the 


Aland, his ſcigniory 15 gone, Admitted, Arg. Win. 122. per Hutton J. Hul. 22 Jac, in Caſe of 


Cooper v. Elgar. 


5. So if he graute in fee that he will nit diſtrain. 1 H. 4. 1. b. 
3. b. 
[6. Ss if he Llds by homage, fealty, and rent, and the lord 
grants that he ſball not ds fealty, yet the reſidue remains. 1 H. 4. 


I. b. 


— 
1 


7. If a man brings appeal of maihem, and after releaſes the gc- 
tian, this releaſe ſhall bar him to have an a@tn of battery of the 
ſame battery. 43 AM. 39. 

8. If diſeiſee releaſes to difeiſor all actious perſonal, yet he may 
enter into the land. 19 Aff. 3 | | 

[9. If a rent-charge iſſues out of 3 acres of land, and he who has 
the rent releaſes all his right in one acre, the rent is all extinct 3 Fol. 414. 
becauſe all iſſues out of every part, and it cannot be apportioned. — 

6 _ ut in aſſiſe 

21 E. 3. 58. b. 34 Aff. 15. per Thorpe. of rent 1. 


ſerved upon a leaſe for life, the tenant pleaded a releaſe of part of the rent, and another 4e to the 
reſ due, and well, quod nota; for the releaſe of part does not determiae the Whole rent, Br. 


Allile, pl. 428. cites 9 E. 3. 8. 


* 


10. If a conufor of a ſtatute merchant be in execution, and his land 
alſe, and the conuſee releaſes to him all debte, this ſhall diſcharge 
the execiition ; for the debt was the cauſe of execution, and of the 
continuance of it, till the debt was ſatisfied, and therefore cef- 
fante cauſa ceſſut effeftus. Co. Litt. 76. a. : 

11, A releaſe of a condition is not a releaſe of the obligation. 
12 Mod. 93. in Caſe of Cage and Alton, 
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(K. a) How it ſhall enure; In what Caſes 
Jointlß, and in what Severally. 


[1, FF a man releaſes fo la all action quas confunctim habet 
again}? them, this ſhall enure only jointly. 19 H. 6. 4. 


Severally. 


B. Grant, [ 2. If a man releaſes 4% J. S. and Fo D. all agdint avbich be has 


3 — azainſt them, or either of them, this thall enure ſeverally as well as 
Br. Re- Jointly. 19 H. 6. 4. | 

leaſcs, pl. 

21. cites 5, C. 
Caſe, cites 2 R. 3. 12. 


Releaſe to two enures to joint and /cveral ations, Lat. 161. in Meriton's 


Br. Jointe- [ 3. If a man releaſcs to J. S. and J. D. all aims, ſuits, and 


s 2h demands awhich he has againſt them, vel eorum alterum, this ſhall 
S. C._ enure ſeverally as well as jointly, and ſhall diſcharge all, &c. 
5 So if which he has againit any of them. 19 H. 6. 4. Curia.] 
ave writ 

of treſpaſi againſt one, ard an action of debt againſt another, and an action of treſ1afs againſt both of 
them, and I relrafe unto them al! 2d:ons, ſurts, and dena de, que verſus cos vel corum alte rum 
habeo, &c. This ſhall ſerve all thoſe actions, quod nota ; for it two have goods in common, and 

ive unto me omnimodo boina fua, thereby paſs all the goods which they have in common, and 
alſo all the goods which they have ſeverally, and the words et eorum alterum are only ſurpluſage. 


Br. Relcaſcs, pl. 21. cites 19 H. 6. 3. S. C. 


Br. Done, LA. So would it be if the words (vel eorum alterum) were out of 


_ =p the deed.” 19 H. 6. 4. 


Br, Rcleaſes, pl. 21. cites 19 U. 6. 3. S. C. 


Ke A. 2 5. If a man makes a releaſe to another by name of J. S. exe- 
* eutor, this ſhall releaſe all actions which he has in his own right 
as well as thoſe which he has as executor, 19 U. 6. 4.] 


In Meodum recipientis. 


Br. Jointe- [G. If a releaſe be made % 3 tenants in common of land, this 


, es, ſhall enure to them in common, according to their ſeveral inte- 


ci es S. C. 
—Br. Re. reſts. 19 H. 6. 4. b.) | 


leaſe, pl. 21. 
eites 1911. 


ir. 7. 171 bring treſpaſs againſt N. and after I releaſe unto him and 


. S. I ſhall be barred againſt N. Per Newton quod concedi- 
| tur, Br, Releaſes, pl. 21. cites 19 H. 6. 3. 

5 Rep. 7. 8. A releaſe of all actions, 2which the releaſer hath againſ? the 
= => d releaſce and another; this releaſeth only the actions which he had 
caſe no- againſt the releaſce, becauſe the deed ſhall be conſtrued moſt 
withſtanc- beneficially for him to whom it was made. 3 Nelſ. Abr. 72. 


mg me pl. 2, citcs 5 Rep, 7. In Juſtice Windham's Caſe, 


nt words, all 


© 8 9 


Beleale. *359 | 


vations which the releaſor has againſt the releaſee ſolely [ ſeparately and diſtinctly] are releaſed, 
moſt beneficially for him to whom the 7c leale is made, and molt ſtrongly againſt him who makes 
u; and that joint words of parties ſhall be taken, in ſome caſes by conſtruction of law, reſpec- * 
tively and ſeverally. And agrecable to this is g E. 4. 42+ cited by Brooke tit. Releaſes, pl. 29. | 


(L. a) To Tenant for Life, where it ſhall enure 9 | 
| him in Re berſion or Remainder. | 


1. TN afliſe, the tenant pleaded releaſe with warranty of the an- 
ceftor of the plaintiff whoſe heir he is to one, que eſtate he has | 
10 him and his heirs, judgment, &c. and the plaintiff ſuid that he to | 
whom the » leaſe was made, was tenant for life, the remainder in tail | 
70 the plaintiff, and that the tenant for 4 who got the veleaſe, 
i dead, and he entered as in his remamder, and ſo the awqrranty de- | 
termined ; and the tercant ſaid that the remainder in fee for dejault of 
i ue of the plaintiff was ts the tenant for life, and his heirs ; et non | 
| allocatur;z but the opinion of the Court held contra, and the 
| * reaſon ſeems to be inaſmuch as that which is releaſed ſhall enure 
to all the eſtates, and the warranty is determined by the death . 
of the tenant for life; for the warranty cannot enlarge the 
eſtate of the party, nor ſhall enure to the rent. Br. Releaſes, 
pl. 6, cites 44 E. 3. 10. 
2. If diſſeiſor makes a releaſe to one for his life, remainder to Ii a diſſeiſer 
mother in fee, if difleitee releaſes to tenant for life all his right, &c. —_ 8 —_ 
this releaſe ſhall enure as well to him in remainder as to tenant for 42 65 8 
life; becanſe the tenant for life comes to his eſtate by courſe of caſes all li, 
law, and therefore this ſhall enure by way of extinguiſhment of 72 * 
| . 8 , this 
f the right of releflor, &c. and by this releaſe tenant for life hath rcjcafe ſhall 
no gr-ater eſtate than he had before the releaſe made him, and enure to 
the git of releſſor is altogether extinct; and inafmuch as this — 
rele2!e cannot enlarge the eſtate of tenant for life, it is reaſon that albeit they 


this releaſe ſhall enure to him in remainder, &c, Litt. S. 308. _ ay 
eltates. os 
t | Lit. 275. b. But if a dr} iſor mak: s a leaſe for life, the remainder in fee, albeit they to ſome 3 
Purpoſes are as one tenant in law, yet it the di/ſerſce releaſes all actions to the tenant for lije after the 
_ death of the tenant tor lite he in the remainder ſhall not take benefit ot this releaſe; for it extends 
only to the tenant for life. Co Litt. 275. b. So if the diſſeiſor makes a leaſe for liſe, and the 
&:/ſ-ifee releaſes all actions to the leſſee, this enures not to him in the reverſion; ſo a drfcrence between 
a releaſe of r1ghts and of attions. Co. Litt, 275. b. | 


. . 


3. Where a releaſe is made 0 tenant for life in tail, this ſhall 


1 enure to them in reverſion, or to them in remainder, as well as 19 
* to the tenant of the frechold; and they ſhall have as great ad- | 
vantage thereof if they can ſhew it. Litt. S. 453. | 
47 4. If there be lord and tenant and the tenant makes a leaſe for life | 
1— the remainder in fee if the lord releaſes to the tenant for life, the rent 
is wholly extinguiſhed, and he in the remainder ſhall take bene- 
he fit thereof, Co. Litt. 279. b | 
d 5. Se when the heir ꝙ a diſſeifor is diſſeiſed, and the difſeiſor males 
& a leaſe for life, the remainder in fee, if the firſt diſſeiſee releaſes to the 
7 wma on life, this is ſaid to enure by way of extinguiſhment, 
| pecauſe it ſhall enure to him in the remainder, who is a ſtranger 


to 


2 „ — 


. ˙— A ee 
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Releaſe, 


to the releaſe, and yet in truth the right is not extinct, but fol- 
Jows the poſlteition, Co. Litt. 279. b, 

6. If the fezFoe upon condition mates a leaſe fer liſe the remainder 
in fee ; if the 79 releajes the condition to the teflee for life, it ſhall 
ure to him in remainder, as well as in the catc of the right or 
of a rent, &. Co Litt. 297. b. 

7, It a eme a/ſerforeſs ma be a feoff mens in fee to the ufe of A. fer 
life, and after 10 the ufe of here, in tail, and the remainder to the 
uic of B. in jee, and then tales huſband the difjeifee, and he releaſes 
to fer all tis rignt, This thall enure to B. and to his own wife 
alto; for by Littieton's rule it muſt enure to all in the remaiuder, 
Co. Litt. 297. b. 


% 
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L 369 (M. a) To Reverſioner or Remainder-Man, 
Where it ſhall enure to Tenant for Life. 


S. F. Be- 1. VERY releaſe made 1 Fim which has a reverſion or à re- 
3 maine» in deed, ſhall aid him wiio has the freehold, as well 
10 Rep. 9g. 25 him to whom the relenic was made, if the tenant hath the 
m Dr. Ley- releaſe in his hand to plead. Litt. S. 5 52. 

TEND 2. If 2 d:/:;/5r5 be, and they make à leaſe for life, and the dyf- 
feiſee releaſes to que of them, this ſhall enure to them both, and to 
the benefit of the leſſee for life alſo; tor he cannot by the releaſe 
have the ſole poſſeſſion and eſtate; tor part of the eſtate is in 


another, Co. Litt. 276. a. 


K (N. a) To one Diffifr. Enure How. By way 
| of Entry and Feoffment. | 


I. O difſciſors are, and the diſei/ce releaſes to one of them 
upon condition, now he to whom the releaſe is made fhall 
hold his companion out; but if afterwards the condition be broken, 
they are jointenants again. Co. R. on Fines, 6. cites 17 Ail. 
But if my 2. If my tenant pays my rent to 2, and I releaſe to the one of them, 
tenant aht. this releaſe ſhall veſt the whole rent in him to whom the relcaſe 


ters a un f 0 . 
10 2 franzer is made, Co. R. on Fines, 6. cites 18 Aff, 


for the rent 
3n neme of attornment, a r:)eaſe to the ſtranger is utterly void, Co. R. on Fines 6. 


5 Ald, pl. 3. Where there are 2 cparcenors, and the one enters into all in 
Se the name of both, and the other releaſes ts her, this countervails 
entry and feoſſment; for ſuch entry makes the other coparcenor 

ſeiſed with her, and there the entry of the one in ſuch manner 

is the entry of both, and the ſeiſin of the one is the ſeiſin of the 

other; and e contra, where the one enters into all, claiming to him- 

felf, there if the other releaſes, it is but only an extinguiſhment 

of right, and no ſeiſin in the other, who did not enter. Br. 


Entre Cong. pl, 30. cites 21 E. 3. 27. | 
6 


Releaſe. 360 


4. Releaſe ly him who has entry lavſul, 75 nt alta as an entry 4 1 ? 

land oo man 1S di- 

and ferffment Br. Releates, pl. 24. I 
the 4: for infeaf B. who mnfeofs C rinth warranty, and afſiſe is brought! againſt C. it is no flea, that 
the firſt diſſeiſce hos releaſed to tte ſecond feaffee tenant in age all his right; for this docs not coun- 
tervail entty and ſeofi ent toll! rnewerramy; tor the firſt po/eion continies, Br, Releales, pl. 


24. cites 21 U. 6. 41. & 22 H. 0 22 — Sort a man grants & r nt-charge, it is no plea, that he was 
in by di/eifin at the time of the gift, and the aſl ifee had releaſed to him all his right 3 quod Newton, 
Paſton, and Alcur ] .cnceflerumt Ibid. - For Per Aicue, there is a diverſity where the dif 


ſeiſce releaſes to on! e 11: by tr, and where he releaſes to one who ig in without title, Ibid. 
As if two dvjſerſe me, ind { releaſe to one, he mall be adjudged to be in by me of the whole, and 
ſhal! hold his comnanicn out. Ibid. 


5. In all caſes when a man 1s 7 , ſuch eſtate, to which a war- And there- 
ranty may be annexed at the time of creation of the eftate ; if the re- tore the au- 
/ . WS cient law 
leaſe be made to ſuch eſtate, ſuch releafe ſhall not eaure by way vs, That 
of entry and feoiiment ; for nis is the reaſon of the diverſity if the dif 
put by Littleton, ſc. When the diſſeiſor infcoffs 2, if the diſ- {for had 
rH, 5 - made teofte 
ſeiſec releaſes to one of them he ſhall hold his companion out; ment in fee 
the reaſon is, for the poſſibility ot the warranty; for it this ſhall with ar- 
enure by way of entry and feoflinent, it ſhall deſtroy the war- 361 


— 


ranty, which was much favoured in ancient books, Co. R. on , r 


6 - . had given in 
Fines 6. cites 21 H. 6. 41. & 22 H. 6. 22. trankmar- 
| ringe, which 
implies a warranty, the diſſciſce could not have entered upon him for ſalvation of the warranty, 
as is held in 1 Aſl. 13. 27 All, 31. 29 All. 54. and an ancient book in 20 H. 7. and Br. tit. 
Aſfiſc 432. Co. R. on Fines 6. — But in all cafes when 2 are in merely bytort, without any title, 
there as Litt con ſaid] a releaſ made toe one ſhall enure only to him, and he ſhall hold his com- 
panior out. Co, R. on Fines 6. Aid therefore if leſſee for years makes frofment in fee to 3. 
ead aner the r releaſes to one of them, he to whom the releale is made {hall not hold his com- 
pant. out and yet they are diſſciſors. Co. R. on Fines 6.-——- Hut if a man makes a leaſe for 
lije, and atter the leffor makes charter of feofrment to 2, and a letter of attorney to the one to make 
loers, who makes it accordingly; and after the eſſec releaſes to one of them, he to whom the re- 
leaſe 18 made ſhall hold his co :.panion out; for this puts igt only to him to whom the re- 
lcald was made. Co. R. on Fines. b, 


6. When the entry of a man 1: lazoful, and he releaſes to him Bu if the 


0 f 1 e 
who is in by tort, and without title, ſuch releaſe counter vails Elben 


entry and feoffment.. Br, Relcaſes, pl. 92. cites Littleton tit. for t-:m of 
Releaſes, | life, and af- 
ter the leſſee 

aliens in ſee, and the d:/ſciſce releaſes to the alienee, then the diſſeiſee cannot enter. Ibid, 


7. If a diffeiſee releaſes to one of the difſeiſors, to ſome purpoſe But not as to 
this ſhall enure by way of entry and feoflment, viz. As to hold ©” 2 
out his compauian. Co. Litt. 278. a. | 4 


lim; for if 


the diſſeiſee 
had entered and in{coffed him, the rent-charge had been avoided, Co. Litt. 278. a. b. But it is a 


certain rule when the entry of a man is congeable, and he releaſes to one who is in by title, it ſhall 
never enure by way of entry and ſcoflment, either to avoid a condition with which he accepted 
the land charged, or his own grant, or to hold out his companion. Ca. Litt. 278. b. 


8. An uf cannot be out of a releaſe by the diſſeiſee; for ſuch 
releaſe to {ſuch purpoſe ſhall not enure as an entry and feoffment, 


Arg. Le. 148. in the Caſe of Read v. Naiſh, cites 10 E. 4. 5, 
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=_ Releaſe, 


(O. a) To one Diſſeiſor. Enure 79 bis Compa- 


Non. 


Iris is to be 1. F a man be aiſſeſed by 2, and he releaſes to ene of them, he 
waderioos ſhall hold his companion out of the land, and by ſuch 


where te- : : Fr x 

nent in ſec. releaſe he ſhall have the fole poſſeſſion and eſtate in the land. 
Fmple is ; - 

Aileiſed. Litt, 8. * 

and releaſes ; for if tenant for liſ be die- 2, and he releaſes to one of them, this (hall enure 
io them both; tor he to whom the releaſe is made has a longer Hate than he that relcaſes, and 
therefore cannot enure to him alone, to hold out his companion; fort en ſhould the releaſe enure 
by way of entry and grant of his eſtate, and conteguenyiy tne difleiior, to whom the releaſe 13 
made, ſhould become tenant for life, and the reverſion reveſted in the leſſor; which ſtrange 
wanſmutat on and change of eliates, in this caſe, the law will not ſuffer, Co. Litt. 273. b. 


2, If donee iu tail be difeiſed by 2, and releaſes to one of them, 
it ſhall enure to them both. Co. Litt. 276. a. 
S. P. Be- 3. But if the king's tenont fer life be diffeiſed by 2, and he re- 


_— Zig leaſes to one at hem, he thall hold out his companion; for the 


ſeifed of an diſſeiſor gained only the eſtate for life. Co. Litt. 276. 2. 
eftate for | 
lite, fiance the reverſion in the king cannot be deveſted. G. Trost. of Ten. 54. 


Batrf tenant 4. If rerrant for life be diſſeiſed by 2, and he in the reverſion and 


. tenant for life join in a releaſe to cne of the diſſeiſors, he ſhall hold 
and he in his companion out, and yet it cannot enure by way of entry and 
the rever- feoffinent. Co. Litt. 276. a. £ 
non, feveral- 
4 releafe their ſeveral rights, their ſeveral releaſes ſnall enure to both the diffeifors, Co. Lid. 
276. a. 
7 62 ] If tenant for life, and he in remainder, join in a releaſe to one diſſeiſr, he ſhall hold 
3 : out his companion; becauſe when the poſicfiion is notoriouſly in them both, each of 
them is capable of a releaſe, and when one has obtained a releafe, it makes his poſſeſſion rightful 
and his holding out his companion makes it immediately notorious, that the eſtate is in him alone. 
C. Trent. of len. 53. . 
5. If 2 men gain an advoseſon by uſurpation, and the right pa- 
tron releaſes to one of them, he ſhall not hold out his compa- 
nion, but it ſhall enure to them both; for ſecing their clerk 


came in by admiffion and inſtitution, which are judicial acts, 


they are not merely in by wrong; for an uſurpation ſhall cauſe . 


a remitter, as appears in F. N. B. 13. (M) Co. Litt, 276. a. 
Put if there 6, If a man be diſſeiſed by tauo 2 women, and one of them rakes 


ks huſband; and the diſſeiſee releaſes to the huſband, this ſhall enure to 


ort, and the the advantage of both the diſſeiſors; becauſe the huſband was m0 


oo * _ wrong deer, but in a manner in by title. Co, Litt. 276. a. 
nz, an 


the d ec releaſe to the other, ſhe is ſole ſeiſed, and ſhall hold out the huſband and wife. Co. 
Litt. 278 a. | 


S. F. Be- 7. If 2 d:ſeifors make a leaſe for years, and the diſſeiſee releaſes 
exile he : 

ono. to one of them, this ſhall enure to both; for by the releaſe he 
x nu, Cannot have the ſole poſſeſſion, Co. Litt. 276. a. 


tha, 


Savery. 
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dunt the eſtate is ia him alone ; becauſe he cannot hold out his companion during the continuance 
of the leaſe for years. G. Treat. of Ten. 54. ; | f 
But if 2 d, ſeiſors be, and they infeoff another, and tale bac an eſtate for I or in fee, albeit they 


remain diflerfors to the diſſeiſce, as to have an aſſiſe againſt them; yet 1f he releaſe to one of them 


he ſhall Mold out his companion; becauſe thetr eſtate wn the land is by ſeeſrment, Co. Litt. 278. & 


8. Morigagee upon condition, having broke the condition, is diſſtiſed 
by 2, The mrtgager having title of entry for the condition 
broken, releaſes to the one diſſciſor. Albeit they are in by wrong, 
yet the releaſe ſhall enure to them both for 2 cauſes, 1ſt, they 
are not wrong ders to the martgagor but to the mori gagee, andby 
Littleton's Cate it appears, that wrong is done to him that made 
the releaſe, 2dly, He that makes the releafe has but a title by 
force of a condition. And Littleton's Cale is of a right. Co. 
Litt. 176. a. | 
9. If 2 jeintenants make a leaſe for life, and after ds diſſeiſe the 
tenant for life, and he releaſes to one of them, he ſhall hold out 
his companion; for the. dificitin was only of an eſtate for life. 


Co. Litt. 276. a. 


10, If tuo jointenants are diſſeiſed by tauo, and one releaſes to one 
of them, he thall not hold out his companion, becauſe he cannot 
hold him out of the whole; for he has not the whole right, and 
ſo there can be no act of notoriety whereby the eſtate may ap- 
pear to be in one diſſeiſor. G. Treat. of Ten. 54. 


(P. a) To one Feoffee of a Diſſeiſor enure to his 
Joint Feaffee. 


I. I diſſeifer inſeoſſs two, and the diſſeiſor releaſes to the one feoffee 8. P. Liu. 
all his right; this ſhall enure to both, and is as an ex- S. 472-— 


timguiſhment of the right. Br. Releaſes, pl. 24. cites 21 H. 6. 41. 1 


cauſe com- 
and 22 H. 6. 22. ing in by the 


4 legal noto- 
riety of 2 feoſſment, that mnit be defeated by an act of equal notoriety, before the title can be 


altered: becauſe the feottment muſt ſtand good, as an act that gives warning to all perſons in whom 
the freehold ſubſiils, till by ſome act of cqual ſolemnity it appears that the freehold is in another. 
C. Treat. of Ten. 31. So if the drſſerſor makes a leaſe for life, and the leſſee infeoffs two, and the 
diſſeiſee releaſes to one of the feoflees, this ſhall bar the diſſeiſor, but yet he ſhall not hold his com- 
panion out, Co. Liu. 277. a, —- Le. 262. pl. 349. Anon. And. 45. S. C. Martin v. 


2. Where a diſſeiſor makes a leaſe for life, the remainder in fee, [ 36 31 
and the diſſeiſce releaſes to the tenant for life, or to the remaindere 

man, this enures to them both, becauſe coming in by feudal con- 

veyance it cannot be altered, unleſs it were defeated by an act 

of equal notoriety, G. Treat. of Ten, 51, 52, 
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363 Releaſe. 


(Q a) To the Feoffee of Diſſeiſor. Enure 79 
extinguiſh a Consition create d on a Fcoffinent by 
the D:iicilor, 


1 P. Lit. 1. JF i ihir mates a fe:finent in fee upon condition, and the dif. 
2 76. Sites — * 4 F 5 — ; Fo * 

reich 3H ſetjee releaſes ta the fegte, and the condition is broken, the 
7. by the diſſeiſor may enter notwithſtzuding the releaſe; for the con- 
0 n ot * [7 3c I * * 12 1 — 2 5 

il the l. dition c{topps the feo:fze, Pr. Releaſes, pl. 46. cites 9 H. 7. 
ſlices. - — 23. 

Here the en- 

try of the diſſeiſee is congeable, and yet the releaſe does not avoid the condition, becauſe the 
feof: 15 in bytitie, and may have a warranty, Co. Litt. „77 b. If diſſeiſee releaſes to the 


ſeottee with warrenty, and diſſeiſor enters tor condition broxcn, now diſſciſor ſhall red ut by that 


warranty, and not vouch, Per Southcot J. 2 Le, 218. in Humtrciton's Cafe. 


2, Littleton expreſſes a diverſity between a condition in deed and 
in lago; for where the diſſeiſee releaics to the feoffee of the te- 
nant for life, the condition in law is taken away. But other- 
wiſe in caſe of a condition in deed. Co. Litt. 277. b. 

3. If the feoffee upon condition makes a feoffment in fee over, 
without any conditizit, and the diffeiſee releaſes to the 2d feoffee, the 
condition is deſtroyed by the releaſe before the condition broken, 
or after; for the eſtate of the 2d feoffee was not upon any ex- 
preſs condition, and he may have advantage of the relcafe, be- 
cauſe it is not againſt his own proper acceptance. Co, Litt. 


277. b. 


(R. a) Of Diſſeiſee. Enure #9 avoid Grants, &c. 
to, or by the diſſeiſor, by Alteration of his 
Eſtate. 


Here is im- 1, IF a man is diſſeiſed of lands, and the diſſeiſer grants a reni- 
— charge out of the ſame land, &c. though the diſſeiſee after- 


mons, or any 1 8 
other prokt Wards releaſes to the diſſciſor, &c. yet the nent- charge remains in 


out of the force; becauſe a man ſhall not have advantage by ſuch releaſe, 
lands; and \1\ich ſhall be againſt Hit own grant. Litt. 8. 477. 


the rea ſon 
18, becauſc he ſhall not avoid his own grant by a releaſe which he himſelf has acquired ſince the 

nt. Co, Litt. 277. b. But if the diſſeiſor after kts grant of the rent-charge be d'ijjerſed, and 
the d ſciſce relcaſe to the 2d 4441675 he ſhall avoid it (as appears by Litt. S. 473.) Co. Litt. 278. 
2.— 9 ff A, and g. are joint F. and B. grants a rent. charge, and the dice releaſes to A. 
„ 71;ht, A. ſhall avoid rem - charge, becauſe it was not granted by him. Co, Litt, 
278. 2. 


2. If there are two diſſeiſors, and they are diſſeiſed, and they re- 
leaſe to their diſſeiſſor, and after diſſeiſe him again, and then the d 
ſeiſee releaſes to one or both of then, yet the 2d diſſeiſor ſhall re-en- 
ter; for they ſhall not hold the land againſt their own releaſe z 
for Litt, here ſays that they ſhall not avoid their own grant, A 


fciſed, and the land deſcends to his heir, and a ranger abates, 
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dy like reaſon they ſhall not avid their own releaſe. Co. Litt, 
278. a. 

*3. If the /ord he the releaſe had confirmed the eſtate of the diſs 
ſeifor ts held by lefler ſervices, the diſteiſor hall takcadvantage of 
it; and % r gu to be burnt in the houſe, and fo of a war= 
rauty made to him. Co. Litt. 278. b. 

4. If the heir of the di/Þ-ifir endes his wife ex afſonſu patris, and 
the difſciſee releaſe to the dir, he cannot avoid the endowment. 
Co. Litt. 278. b. 


(S. a) To him that is in by Wrong. Enure 70 
purge aud toll all Meſie Ejtates, and Titles. 


I, ho I be diſleiſed, and my diſſeiſor is diſſeiſed, and J releaſe S. P. Br. 
to the diffeifor of my diſſeiſor, 1 ſhall not have an affize, nor Releaſes, pl. 
enter upon the diſſeiſor, becauſe his diiſeiſor has my right by my Lib 1 
releaſe, &c. and fo it ſeems in this caſe, if there be 20 diſſeiſed Tit. Re. 
one after another, and I releaſe to the laſt difſeiſcr, this diſſeiſor leaſes; for 
Mall bar all the others of their actions and their titles, becauſe — 
in many caſes when a man has lawful title of entry, though he is lawful, 
doth not enter he ſhall defeat all meſne titles by his relcaſe, &c. and he re- 
but this holds not in every caſe, Litt. S. 473. — 
by tort, and without title, as above, ſuch releaſe countervails entry and ſeoffment. Note a releaſe 
by one whoſe entry is lawful, to him that 35 in oy wrong, ſhall purge and take away all meine cflates 


aud titles, Co. Liu. 256. b. 


2. If my difſeifr lets the tenements, whereof he diſfeiſes me, for % p. : Br. 
life, and after the tenant for life aliens in fte, and I releaſe to the — 
alienee, &c. then my diſſeiſor cannot enter cauſa qua ſupra, Litt. Tit. 
though at one time the alienation was to his diſinheritance, &c. If the 47 

. N ; | the /. 
Litt. 8. 4 7 4» ; = ſeifor makes. 
alc aſe jor life, and the liſſee mikes a feofment in fee, and the diſſeiſce releaſes to the feoffee, the diſ- 
ſeiior thall not enter upon the feoſtec; tor though the releale to one joint feoflee of a diſſeiſor ſhall 
not exclude the other, yet a releaſe to the teottec of a tenant for life in this caſe, ſhall take away 
the entry ©: the diſſciſor for the alienation, which was made to h's difinheritance, he having the 
1heritance by diflcilin, fo as he could have no warranty annexed to it, and tenant tor life has 
tortcited his cltate, Co. Litt. 276. b. 


. . - . . . * . * . . Th { 
3. If difriſee dies, his ſon being within age, and the diſſeiſor dies 22 
is, becauſe 


and after the on 7 the diſſciſce al full age releaſes all his right 79 the the entry of 


abater, in this cafe the heir of the difleifor ſhall not have an aſ- _ _ 
ſiſe of mortdanceſtor againſt the abator, but ſhall be barred, be- dhe abe 


cauſe the abator has the right of the ſon of the diſſeiſce by his tor is in the 


releaſe z and the entry of the ſon was congeable, for that he was land by 
wrong. Co. 


within age at the time of the deſcent, &c. Litt. S. 475. litt. 277. If 


the heir of the diſſeiſor be diſſerſed, and the diſſet ſce releaſes to ſuchdiſſeiſor, and after the heir recovers againſt 
ſuch rf ro 25 ht o —— goes Bolte "I becauſe when the heir recovers, he defeats the 

oſſeſſion of the diffeiſor as if it had never been, and then can he never recover in any action ; tor 
in the writ of right he mult lay the poſſeſſion in him{clt, or ſomc of his anceſtors; and this he cannot 
do in this caſe, for here never was any poſſeſſion in him, but what was totally defeated and deftroyed; 


aud he cannot recover by the old poſſeſſion of the diſſeiſec, for that was turned into a _— 
right, 


„ + - 14-2, LETS. 2 
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right, which could not be transferred but to a real and true poſſeſſion ; and here being no pol 


felon but ſuch as ſtands defeated, it is the conveyance ot a naked right, which cannot be, an 
were it allowed would be a particular cauſe of maintenance in theſe caſes. G. Treat, of Ter, 


65% 50- 

os K this 4. If a man be diffeiſed by an infant, who aliens in fee, and the 
ale 1t Qt: . . . . . . . 6 . - 

p _ alenee dies ſeiſed, and his heir enters, the diſſeifor being within age, 


dilleilec re- Ne eh: a i 8 : 
Jeaſ-s his no is it in the election of the diſſeiſor to have a writ of dun 


365 ] fuit intra ætatem, or a writ of right againſt the heir of the 


right ste alience, and which writ of them he ſhall chuſe he ought to rey 
Aetr of te : - . 3 D. ; 

Alec, and COVET by the law, &c. and alſo he may enter into the land with- 
afterthe out any recovery; and in this caſe the entry of the diſſeiſce is 


_—_ taken away, &c, Litt. 8. 478. 

ings 

rid of right g gainſt the heir of the aliepee, and he joins the miſe upon the mere right, &c. the 
great ane oughit to find by the law that the tenant has more mere right than the diſſeiſor, & e. for 
that the tenant hath the right of the diſſeiſee by his releaſe, the which is the moſt ancient and mot 
mere right; for by ſuch releaſe all the right ot the diſſeiſce paſſes to, and is in the tenant. Lit. 
S. 4578. — — . P. Br. Relcafes, pl. gz. cites Lib. Tit. Releaſes, — For in this caſe, it he bring his 
wn of : nt, the diſſezior ſhall be barred, but if ke had entered upon the Heir of the altence, he ſhould 
heve enjoyed the land for ever; for in that caſe the heir of the alience, after ſuch an entry, ſhall 
never have rn of right, Co. Lit. 278. b. | 


5. If A. diſſciſe B. who infeeffs C. with warranty, who infenffa 
D. with warranty, and E. diſſeiſes D. to whom B. the firſt diſſeiſee 
releaſes. This defeats all the mean eſtates and warranties; be- 
cauſe the releaſe of B. is made to a diſſeiſor, and his entry is 
lawful. Co. Litt. 276. b. | 

6. If A. makes a leaſe for life, and the Ieſcee for life is diſſciſed, 
and that diſciſor is difſeiſed, and he in the reverſion releaſes to the 
2d diſſeiſor, the firſt diſſeiſor ſhall enter upon the 2d diſſeiſor, 
and his entry is lawful; and if the leſſee for life re-enter, he 
ſhall leave the reverſion in the firſt difleiſor ; and the reaſon is, 
becauſe the entry of the diſſeiſor at the time of the releaſe made 

| 4avas not lawful, Co. Litt. 277. a. 


(T. a) hat ſhall be ſaid to be releaſed, in Reſpect 
of the Words. 


1. ON fer reaſonable aid to make his fon a knight, who 
A was of 15 years of age, and that the plaintiff held of him 


fealty and 4 marks rent, and the vill is of the annual value 
of 15. and the plaintiff pleaded releaſe of the anceſtor of the defend. 
ant, and confirmation ts hold by fealty and 4 marks, for all aftions and 
demands; and per Thorp, he ſhall not have aid to make his ſon 
a knight, by reaſon that all is releaſed except fealty and 4 marks 
rent; but contra Wich, and the beſt opinion; for this thing 4vas 
not in eſſe at the time, &c. And alſo it is incident to the ſeigmory, 
and no part of the ſervices ; and therefore cannot be releaſed but by 
expreſs worde; and he ſaid, ſuch a deed was pleaded in avowry 
for tenure in ſocage for relief of double the rent after the death 


of the tenant in ſocage, and releaſe of all actions, ſervices and 
| | | demands, 


culiau 
Preſent 
the qd; 
fearin 
the ty 

Ver 


2 
ö * 8 


demands, except fealty and rent was pleaded in bar; and not- 
wirhſtanding this, return was awarded. But it was agreed, 
that by expreſs words the incident may be releaſed, And per 
Cur. If a man holds by homage, fealty and rent, and the lord 
relcaſes, the fealty is not void; becauſe it is incident to the 
{eioniory, and cannot be ſevered. Br. Releaſes, pl. 5. cites 49 
E. 3. 22. 
2. If a man Jag for !ifo, and aſter releaſes all his right to the 
fad tenant for term of life of the fame tenant, and that he nor his heirs 
will nat demand, challenge, or claim any right in this land for term 
of life of the tenaut; and after be dies, and the fenant dies waſte, 
and the heir brings wajle, and the tenant pleads the ſame releaſe : 
and it was heid no bar; for nothing was extinguiſhed by 
this 2d releaſe, but that which was in action at the time of the 
releaſe made, and ſo was not this waitez and yet he might have 
granted for him and his heirs, that he ſhould not be 1mpeached 
of waſte. And fo a diver/ity between graut and releaſe; for by 366 4 
this relcaſe he ſhall not have a greater eſtate than he had before, 
and the fre remains in the leilor, Br. Releaſes, pl. 65. cites 
42 E. 3. 23. | 
3. If a man releaſes ts me all actions and demands by the name of See (A. a) 
J. S. executor of W. P. by this all actions which he has as cxecu- * 
tor, and all other actions are releaſed. Br. Releaſes, pl. 21, cites 
19 H. 6. 3. per Aſcue. | 
4. If I releaſe % B. all aims which ] have againſt him and C. S. c. cited 
by this all actions which I have againſt B alone and jointly, are 5 Rep. 7- be 


vp 5 . d - 
extinct z per Needham, Littelton, and Moile * Br. Relcaſcs, (2/8 1 


pl. 29. cites 9 E. 4. 42. HA's caſe, 


| f that it ſhall 
be taken moſt beneficially for the releafee, and moſt ſtrongly againſt the releaſor. Otherwiſe it 


it it had been 4% aftons guas conjunitim habro, &c. Br. Relcaſes, pl. 29. cites g E. 4. 42.—— 
ind per Moile, if I releaſe to B. all actions, it is good toit hu thoſe words, |; 
dd per Moile, il I releaſe to B. all actions, it is good reit hu thole words, (Quas habes verſus ipe 
Jun, tor this is only the form of the ſcrwener. Ibid. 


5. There is a diverſity betawern d releaſe and pardon of the king But per 
and of a common perſon, and yet if the king pardons to J. N. 1 
omnia debita, and does not name him ſheriff, yet if it be ex pardon is 
certa ſcientia, et mero motu, it thall ſerve as well for his pro- made to une 
per debts as for the debt as ſheriff, Br, Releaſes, pl. 40. cites ; e. 
1H. 7. 13, | he ts executor, 

1 yet this ſhall 
not extinguiſh debt as executor. Ibid. 


- — 


6. A flatute merchant was acknowvledhyd the 26th of July, and A. is bound 


the next day after a relzaſe dated the 25 gf July, (as if! g 2 = fn 
been 3 ws 4 3 — Rats ee Be — 
p «07 Ys 
conuſee releaſed to the conufor all debts, afioms, demands, and exe- 2nd by re- 
cutiant, from the beginning of the world 2% the making of theſe 8 
preſents, (viz the 1eleaſe) which was delivered the 27th day, being of the fame 
the day after the ſtatute was acknowledged; but the conuſee —_ * 
fearing miſchief, [and the XXVII. being in roman figures] cauſed — _ 
the two minims to be raſed, and ſo made it XXV. and it is from the 


Ver, XVIII. FE indorſed 
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beginning indorſed and witneſſed as delivered on the 25th. This is in law 
eee diſcharge of the ſtatute; for the day of the delivery is the day 


until this 


prelent day, of the making. But if the releaſe had been (until the day of the 


and deliver- date hereof) the ſtatute had continued in force unreleaſed. D. 
307. a. pl. 67. Hill. 14 Eliz. Anon. | 


ed the re- 

leate after 

be had delivered the bond. Per Coke Ch. J. a releaſe of all actions until the date ſhall not diſ- 
charge a duty after, but a releaſe 1 7. eon fectionem pr ſextium diſcharges duties after the date, aud 
betore the delivery ; but he concewed, that the day of this preſent time ſhall be the day of the 
date; and it ſhall not be areryed, that it was delivered 20 yeers atter; and it ſhall not wait on the 
Gelivery of the deed. 2 Brownl. 300. Anon,—Cro, E. 14. Paſch. 25 Eliz. C. B. Sir W:llam 
Þrury's Caſc. S. C. ; f 


7 Account was flated, and the defendant gave bond for the ba- 
lance, with ſureties. 2 days after, ſome things being forgot, 
a further accompt was adjuſted, and general releaſes given to 
each other, which were not intended to releaſe the bond; and 
it appearing ſo to the Court by ſeveral circumſtances, it was de- 


creed, that the ſaid releaſe ſhould be /et afide, and no ad- 


vantage taken of it as to the bond. N. Ch. R. 48. 1649. Mer- 
rick v. Harvey. | 


5 Rep. 7. 8. Where a releaſe is the confideration of a promiſe, this does not 


2 releaſe the promiſe by a general releaſe. Palm. 218. Porter v. 


plaintiff Philips. —cites Hancock v. Field. 
c*-clared, 
tat the defendant had and held of him, by way of mortgage, two cloſes of copyhold lands; and 
tnat there was a diſcourſe between them concerning the plan, releaſing his equity redemp tion 
therein to the Cefendant, and concerning divers ſums 7 money due from the plaintiff to the de- 
tend ant upon the ſaid mortgage; upon which the plaintiff did agree with the defendant, hat he 
wou'd ſs to him the ſaid equity of redemption; in confideration of which, the defendant did agree 
uw 1th the plaintiff to pay him 71. above all that was due; and that, in conſideration the plaintifl had 
promiſed the defendant to perform all of his ſide, the defendant promiſed the plaintiff to pertorm 
ai! of his fide; and avers, that he did not perform all on his the plaintiff's) fide, but that the de- 
tcndant paid 11. 78. of the ſaid 51, and no more, &c. To this the defendant pleads in bar, that 
6 ] long after the promiſe, viz. 29 July, 1694, the plaintiff did, by indenture made be- 
[ 307 tween him and the defendant, releaſe to the defendant all manner of ations, ſuits, debts, 
duties, ſum and ſums of money, and all demands whatfocver, which he ever had, or he, his heirs, 
executors, or aſſigns, ever ſhould have, for or by reaſon of any thing, matter, or demand what- 
erer. Upon oyer of this deed of releaſe, it did recite the ſaid mortgage, and releaſed all promjoes 
therein, and all his eftate, right, title, and intereſt in the ſaid cloſe, both in law and in equity ; then 
follows the foregoing clauſe. And upon this the plaintiff demurs, and judgment for the plaintiff 
in C. B. It was agreed per Cur. that the promiſe was not diſcharged by this releaſe, It was 
urged at the bar, that if the plaintiff might have founded an action upon a mutual promiſe and 
agreement, before any performance on his part, that certainly this releaſe would have barred; 
and the conſequence is very true and neceſſary, if that were the caſe ; and by the ſame reaſon, if 
he could not bring an action before ſuch time as he had made a releaſe, there is no colour for the 
relcaſe to bar him; for till he makes the releaſe in this caſe if he has no title to the 71. then till re» 
teaſe there is no right of action; and then they do not lie in d:mand till releaſe, and that a releaſe 
of all demands will not releaſe a thing that does not lic in demand at that time. 12 Mod. 455- 
459. 460. Paſch. 23 W. 3. Thorp v. Thorp. — . C. Ik. 171. — Lutw. 245. according. 
enw——Lord Raym. Rep. 235. 662. accordingls.. —8. C. cited g Mod. 29g. 


8 Keb. 243 9. A. was tenor for life, remainder to B. his ſon in fee; 
5. C. Adjor- and in the ſame deed was 2 grant of an annuity of 100]. pur 


In this cafe ann. fo B. during the life A. B. releaſed to A. ell arrears */ 


Hale Ch. J. rent, annuities, titles, and demands, which he had by virtue of that 
— deed, The queſtion was, whether this releaſe paſſed the inhe- 
A. is teuant ritance as well as the annuity? Hale Ch. J. thought a releaic 


for ile; of all demands would not extinguiſh a rent, but that * it 
| en 


poſes 
R. or 
2, 
Which 
ſelgui⸗ 
for en 
cites ] 
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deen of all demands out of the land, it had been another thing; emainder 
and aſked the counſel what he ſaid to this releaſe of all titles; ne 4 
for he ſaid, it appeared in expreſs terms, that B. releaſed not leaſes to A. 
only the arrears of the annuity, but the thing itſelf; and not 3 1 
only ſo, but all other titles by virtue of that deed; that B. had a bars wy 
title to the annuity, and a title to the remainder ;z and here he te of that 
releaſed the annuity and all other titles which he had by that ec; 2 
deed, or otherwiſe howſoever. Adjornatur to hear counſel of evans 


the other fide, Mod. 99, 109. Mich. 25 Car. 2. 1673. in B. R. this had not. 
Auſtin v. Lippencott. paſſed B. c 


eſtate tor 
life, Mod. 10% 


(. a) Mbere to paſs a Fee by Releaſe there muſt 
| be Words of Inheritance. 


1. JF the difeiſee releaſes to the diſſeiſor for life or in tail, this ſhall 
put the right in the diſſeiſor for ever; becauſe a naked right 

poſes from the diſſeiſee, and not any thing in poſſeſſion. Co. 
EK. on Fines 7, cites G E 3. 45 E. 3. 

2. If there be lord and tenant, and the lord releaſes all the right 
which he hath in the land, or all the right which he hath i the 
feienizry to the tenant by de:d or by fine, the ſeigniory is extinct 
tor ever without theſe words (his heirs). Co. R. on Fines 7. 
cites Litt. 112. 26 H. 8. 42 E. 3. 13 E. 3. 18 E. 3. 11 H. 4. 
Dr. Releaſes 86. f 

3. If there are 2 jointenants in fee, and the one releaſes to the other Put if there 
all his right, and does not ſay, to have and to hold, to him and —_— 
to his heirs, yet this releaſe gives a fee-fimple. Co. R. on the one re- 


Fines 7. cites 19 II. 6. = all his 


night, an eſtate in fee-ſimple ſhall not paſs by ſuch releaſe, Co. R. on Fines 7. 


4. When a releaſe enures by way of enlargement of an eſtate, 
no inheritance either in fee-ſimple or fee-tail can paſs without 
apt words of inheritance. Co. Litt. 273. b. 

5- Regularly when a man, to whom a releaſe is to be made, 368 
has a fee-fumple at the time of ſuch releaſe made of all right, &c. 
here need no words of inheritance. Co. Litt. 274. a. | 

6. A mortgagee by leaſe for 500 years, deſigning that the mort- 
gagor ſhould releaſe unto him his - juity of redemption, and to 
make the term abſolute, obtained a releaſe . im the mortgagor of 
al his right, title, ond intereſt in the land; this releate did extin- 
gulſh the term for years, and turned it into an eſtate for life; 
ior no eſtate being expreſſed, it is intended an eſtate for life. 
Freem, Rep. 474, 475- pl. 650. Mich. 1678. gives it as a me- 
morandum of an opinion of Mr. Sanders upon a Cate he was 
adviſed with upon, | 


Ff2 | (W. a) Rela» 


| 
; 
| 
; 


_ 
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(W. a) Relation. 


I. | A. and B. conſpire to indi? C. by means whereof C. is in- 
dicted ; and C. releaſes to them all ations, and afterwar(; 
be i arraigned and found not guilty; per Keble the releaſe j; 
good, but Gawdy contra; but per omnes, if it had been of all 
manner of conſpiracies before the acquittal, it had been god, 
Kelw. 113. b. pl. 48. | | 
2. If A. is bound to B. in 201. to be paid iſt May, and before 
the day B. releaſes to A. all actiout, the releaſe is good]; for 
when the day of payment is come, it ſhall have relation to the 
commencement z per Keble, Kelw. 113. b. pl. 48. 
3. If A. forges falſe deeds of B.'s land, and B. releaſes to A, 
all actiaus, and afterwards A. proclaims the deeds, the releaſe i; 
no bar in writ of forger of falle deeds; becauſe the proclaiming, 


and not the forger, is all the cauſe of my action. Kelw. 11;, 


b. pl. 48. 


(X. a) Pleadings. 


I. J OED, meſne and tenant, the /2rd awws upon the mere 

for rea/cnable aid to make his ſon a knight, where the lud 
Bas releaſed to the moſue, &c. There the tenant cannot plead this re 
leaſe, but may pray the meſne to join ts him, and upon the joinder they 
may plend the releaſe and if he refuſes to join, the tenant ſhall 
have writ of meine and recover damages; for to ſuch intent b 
the joinder of the meſne to the tenant, to plead ſuch pleas as ths 
tenant cannot plead; for a ffranger to the avowry cannzt plea 
in bar to it. Br, Meine, pl. 12, cites 39 E. 3. 34. 

2. In quare impedit, the plaintif} alledged that tus had the alt 
votgſen, and made compoſition to preſent by turn, that the ne pre 
ſented, viz. A, and the other, ſcil, B. granted t9 the plaintiff the 
next preſentation ; and after the church became vaid, and the plaintif 
preſented, and A, diſturbed him; and A. pleaded a releaſe from b, 
of all his right, judgment, &c. It ſeems that it is no plea if he 
does not ſay that he * * the grant made to the plaintiff, and 
the plaintiff ſaid that he did not releaſe before the grant, and is 
other e contra, quod nota becauſe the other party had alledged 
that he releaſed before the grant, and per Belknap, as ful'y ss 
he alledged it, ſo fully may the other traverſe it. Br. Negatha 
pl. 29. cites 39 E. 3. 37. 2 
3. Ne relaſſa pas within the feur ſeas, is no plea, Br. Negatia 
&c. pl. 14. cites 7 H. 6, 14. -—Y 

4. If difſeiſee releaſes to diſſciſor all his right, the diſſeiſor in vw" 
of entry after this releaſe ſhall be ſuppoſed to be in the pet: 7 
the diſſeiſin. Br. Releaſes, pl. 22. cites 19 H. 6. 17. 23. 

5, Entry, &c. the tenant pleaded a leaſe for years, and releſe 
fee to his peſelſan z and the opinion was that he ſhall plcad 2 ; 
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what day the leffir leaſed ;, for it may be that it was made to com- 
mence 4 years to come, and then a releaſe made meſne is not 
good, quod nota, Br. Pleadings, pl. 154. cites 32 H. 6. 8. 
6. Where a man pleads releaſe gf all his right which he has in PL C. 194, 
all thoſe lands which he had gf the gift and feeffment of R. he ought l. S. F. per 


; „ Cur.in Caf 
to aver that thoſe lands at the time of the releaſe were the lands which A 


he had of the gift of the afcreſuid R. Br. Releaſes, pl. 49, cites 2 v. A- 


ams., 
2 E. 4. 28. Ibid. 205. 


a. S, P. in Caſe of the Earl of Leiceſter v. Heydon.—— But if he releaſes al! his right which he 
has in one acre in B. called S. which late was R. H. s, where it never was R. H."s; yet the releaſe 
is good, becauſe there is a ſpecial name; otherwiſe it is as above ot general words, Note the 
ererſity, Br. Releaſes, pl. 49. cites 2 E. 4. 28. D. 50. b. pl. 8. Mich. 33 H. 8. S. P. by 
Whorwood Attorney-General, 


7. The plaintiff in 2orit of error cannot plead releaſe of the Inaquare 
defendant, nor in qud ei deforceat, nor in ſcire facias upon char- EY 
ter of pardon, nor in av9wryz for in thoſe caſes the defendant is actions per- 


not become actor to any intent. Quere in * quare impedit, and ſonal is a 


in detinue upon garniſhment ; for it ſcems all one, Br. Releaſes, = 


Pl, 73. cites 17 E. 4 43 releaſc of 
actions real, 
Litt. S. 493. cites Hill. 9 H. 6. 37. per Martin, quod fuit conceſſum. 


8. Error was ſued of a judgment in B. R. and the firft judg- 
ment was affirmed, and before the affirmance theresf the plaintiff in 
the aurit of error pleaded a releaſe of the defendant, which was pleaded 
in the firſt action, of all actions, ſuits, executions, and errors after 
the laſt continuance, & non allocatur ; for he is plaintiff, and can- 
not plead in bar. Br. Error, pl. 182. cites 21 E. 4. 38, 39- 
9. In treſpaſs, if the defendant pleads a releaſe of the plaintiff, 
he ought to ſay that it was after the treſpaſi. Br, Pleadings, pl. 
69. cites 3 H. 7. 2. | | | 
10. In an efſiſe of novel difſeifin, a releaſe of actions perſonal is A diſe:/or 
a good plea z becauſe it is mixt in the realty and in the perſon= | Dn tn 
alty; but if ſuch an aſfliſe be arraigned againſt the diſſeiſor and the arg, 
the tenant, the dier may well plead a releaſe of actions perſonal cannot 


to bar the aſſiſe; but not a releaſe of actions real; for none ſhall — _ 


fiead a releaſe of actions real in an afſife but the tenant, Litt. S. adions real; 
404. : becauſe he 

| has no eſtate. 
in the land, and none ſhall plead a releaſe of actions real in an aflife, but the tenant of the land. 
Co, Lit. 285. b. But he may plead a releaſe of actions perſonal ; becauſe damages are ts be 
recovered againtt him, and therefore for his defence he may plead it. Co. Litt. 285, b. 
The tenant in an aſs thall plead a releaſe of actions perſonal to the diſſeiſor; for that plea proves 
that the plaintift has uo cauſe of action agaiuſt him. Co. Litt. 28. b. 


It. In ſuch afti:ns real which ought to be ſued againſt the ten nt 


| ef the freehold, if the tenant has a releaſe of all actions real from 


the demandant made unto him before the writ purchaſed ; and 
he pleads this, it is a good plea for the demandant to ſay, that he 
ho pleaded the plea had nothing in the freehold at the time of the 
releaſe made; for then had he no cauſe to have an action real 
$unſt him, Litt. S. 495. | 
| | f 3 (2, If 
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Soi the 12, If a diſſeiſer makes a leaſe for life the remaiſder in fee, and 
_ 4g the diſeiſce releaſes all actions ts the tenant fer life; after the death 
mie of the tenant for life, he in the remainder ſhall not plead the 
feojmeriim ſaid releaſe, Co, Litt. 285. b. 


fee to 2. an 
the diſſeiſee releaſes to one of the feoffees all actions, and be dies, the ſurvivor ſhall not plead this 
releaſe. Co. Litt. 286. a. 


D 370 ] 13. If the diſſeiſce releaſes to the diſſeiſor al! actions real, and 

| the diſciſer mates a fesfment in fee, and an aſſiſe is brought againſt 
them, the fee ſhall not plead a releaſe to the diſſeiſor, becaule 
he ig net privy to the releaſe; for a releaſe of actions thall only 
extend to privies. Co, Litt. 285 b. | 

14. A. rec:vers the arrears of rent at niſi prius, but before the 
day in Rant A. releaſes to defendant all demands. Per Hobart, 
if it had been in the caſe of the king, the defendant at the day 
in Bank might have pleaded it; for he cannot have audita que- 
rela againſt the king; but otherwiſe in caſe of a common perſon, 
Noy 26. Ford v. Mead. 

15. In debt or treſpaſs, the defendant pleaded a releaſe of al! 
actions in B. and upon over it was entered in hac verba, and it 
appeared that there «vere /cme exceptions in the releaſe, and there- 
fore the plaintiff had judgment; for by Sir R. Crew this could 
not be intended to be ſame releaſe, by reaſon of the exception; 
and per Whitlock, for any thing which appears, it might be 
that this very action is accepted; and becauſe it ſhall not be 
intended the ſame releaſe the plaintitf had judgment upon de- 
murrer, Palm. 411. Paſch. 1 Car. B. R. Marjorum v. Avis. 

16. A rcleafe of a recegnizance was pleaded to be ante emano- 
rienem ſcire faciac, which is naught ; for it might be made be- 
fore the action brought, and the plea true, and then the releaſe 
is void. 10 Mod. 87. Paich, 11 Ann. B. R. Rogers v. Wood, 


(V. a) Relieved or ſet aſide in Equity. 


1. THE deſendant would avoid the payment of money upon 
1 bond, becauſe the plaintiff made a releaſe the fame di 
af-er the bend entered ints; relieved here. Toth. 89, cites Mich. 
12 Car. 'Top v. Roberts, | 
Ses (A.a) 2. A relcale ſet aſide by a ſubſequer:t accident having relation to 
the caleat the original equity. Chan. Caſcs 46, Paſch. 16 Car, 2. Bau- 
barges try v. Ibſon. 
3. If one will ſeal a releaſe or other aſſurance 4% ene in poſi} 
Jeon for never ſo unequal a confideration, it ſhall not be relieved Þy 
reaſon of a new title diſcovered, unleſs there be ſome ſpecial fraudz 
as if A. having title, and B. in poſſeſſion, B. conveys the land 
to A. in truſt for B. and then gets A. to convey the land to him 
as in execution of the truſt whereby A. extinguiſhes his title. 
Per North. K. 2. Chan, Caſes, 160. Hill. 35 & 36 Car. 2. Ho- 
bert v. Hobert. 
| 4. A 


F 


| 


. 


i 
2 
t 
t 
C 
1 
( 


— — 


10 


1'$ 


Releaſe, 370 


4. A releaſe ſhall be avoided where there is ſuppreſſio veri, Ibid. ga. v. 
or ſuggeſtis falſi. Vern, 20. pl. 12. Mich. 1681, Jervois v. — 
Duke. Ibid. 86. 

Pl. 75. Mich. 1682. Gray v. Bull.— See Fraud. Broderick v. Broderick. 


5. A man poſſeſſed of a leaſe for 3 lives of a rectory, deviſed 
the rectory by his laſt will, but that being void, it came to his 3 
daughters as coheirs and ſpecial occupants. There being a ſuit 
touching this rectory in Chancery, the huſband of one of the 
daughters fearing to be in lau, and being made to believe that he ſhould 
be forced to pay co/ts, releaſed the arrears that ſhould be coming to 
him for his ſhare of the rectory to the other ſiſters, who were 
to bear the charge of the ſuit; his ſhare of the arrear amounted 
to 10001]. This releaſe was ſet aſide; and Luxrorp's Caſe cited 
that a miſapprehenſion in the party ſhall avoid his releaſe. Vern, 
32. pl. 28. Hill. 1681. Gee v. Spencer. 

6. A mother having right of dower was prevailed upon, by [ 371 
falſe ſuggeſtions of a conſiderable legacy being left her by her | 
huſband's will in lieu thereof, to releaſe the ſame, whereas ſuch 
ſum was given her by his will, but not meant nor intended to be 
in lieu of dower. The ſon being about to marry ſhews this re- 
leaſe to the feme and her relations, and then the marriage was 
had, and a jointure made. The mother is bound by it; per Lds. 
Commiſſioners. 2 Vern, 133. pl. 129. Hill. 1690. Beverley v. 
Beverley. 

7. OBligar on payment of 201. to the obligee, who was ſuper- 
annuated, and very weak and forgetful, and incapable of tranſ- 
acting any buſineſs, procured a bond and notes for about 25ol. 
to be delivered up to him, en pretence of poverty and kindred, to 
the obligee ; but neither being proved, he was ordered to ac- 
ccount for the bonds and notes. 9 Mod. 118. Mich. 11 Geo. 
Lucas v. Adams. | 


(Z. a) In what Caſes a Releaſ? and Confirma- 
tion differ. Confirmation good where a Relcaſe 
is not. 5 


1. JF I let land to J. S. for his life, and J. S leaſes to another s. P. c. 

Ver 40 years, by force of which he is in poſſeſſion, if I by Treat. of 
my deed confirm the e/tate of tenant for years, and after the tenant 
for life dics during the term of years, I cannot enter into the land that a re- 


during the ſaid term. Litt. S. 5 16. leaſe 2 
2. But if I by my deed of releaſe had releaſed 10 the tenant for —— 


= in the life-time of the tenant for life, this releaſe ſhall be void, the relestor, 
ecauſe then there was nat any privity between me and the tenant ud by tha 
for years; for a releaſe is not available to the tenant for years, 
but where there is a privity between him and him that releaſeth. 
Litt. S. 517. | —— 
but a confirmation primarily ſtrengthens the eſtate, and conſequently fo far the eſtate contina 
Wakes it good again the coufirmer, G. Treat. of Ten, 6g. 
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1 cannot re- 3. If I be diſſeiſed, and the di//ciſor makes a leaſe to another 


leale to the . » 2 : a 
neff Yer years, if I releaſe to the termor, this is void; but if I con- 


the diſſeiſor, firm the eſtate of the termor, this is good and effectual. Litt. S. 
decauſe he 5 18. 

10 @ perfect 

ſtranger to the freehold ; fo that the releaſe is to one that has no right or poſſeſſion of his own, and 
therefore it is to hum a releaſe of a naked right; but I may confirm that citate which is already 
in being in him. G. Treat. of Ten. 70. 


* 4. It I be difleited, and 1 confirm the eſtate of the aiferſor, he 
> EA hath a good and righttul citate in tee-limple, though in the deed 
or tor any Of confirmation 15 menti9n be made of his heirs, becauſe he 1:ad 
Particular fec- limple at the time of the confirmation; for in ſuch caſe it 
The ** the diſteiſee confirm the ſtate of the diſſeiſor, to have, &c, to 
torce, «+ 2 him and his heirs of his body engendered, or to him for his life, 
* 3 vet the difleiſor hath a fec-ſimple, and is ferſed in his demeine 
during ſuch 28 of tee, becauſe when his eſtate was cotirmed, he had then a 
elt ue. = —fee-timple, and ſuch deed cannot change his citate without entry 
PE - made upon him. Litt. S. 5 19. 

2+ 7008 for ever, Co. Litt. 296. b. 


1 5. If the gate of the diſſciſar be confirmed for a day, or for an 
oO1 len 71. 8 . - . 33 . 
8 P. wich. hour, he has a good tate in fee-fimplr, becauſe his eſtate in fee- 
out me ſimple was once confirmed quia contirmare idem eſt, quod ſir- 
Lord heirs; mum facere, &c. Litt. S, 5 20. | 
becauſe the 
Eiiſetfor has the fee; and when that eſtate is aſſented to, the diſſeiſce can never afterwards deſtroy 
it. So if he confirm the term of the le//-e of the diilerfor for ſome part of the years, he cannot de- 
[ „„ 7 feat it during the whole term, becauſe the term is conhrmed ; and the laſt words 
3 dein derogatory from his own grant, muſt be rejected; but if he confirms the Laird 
to the termor, for part ot the term, aud no longer, this is good, becauſe the party that hed 
right did not totally aſſent by expreſs words, as he did in the two former cates; for it he did, 


no derogatory clauſes from fuch aſſent could be admitted; but his atfent was Originally bet 


partial. aud not to the whole e tate, and theretore it cannot, contrary to the cxpreis wolds, 
be Cariid any frcher. C. Treat. of Ten. 71. 


10 Rep. 93 6. If my diſciſer mates a leaſe for lift, the remainder over in fee, 


b in Dr. of 


I cykeld's ; . 4 
ce. mainder ; but if I confirm the eſtate of the tenant for life, yet after 
If a man his deceaſe I may well enter, becauſe nothing is confirmed but 


Ce | A E : 
eee the eſtate of the tenant for life; ſo that after his deceaſe I niay 


lf au his enter. But when I releaſe all mv right to the tenant for life, this 
right. tis fſha'l enure to him in the remainder, or in the revertion; becaulc 
tires de . . * 0 

um in the all my Tight is gone by ſuch releaſe, Litt. S. 521, 

remainder, | | | 

becauſe he parts with 1s whole; and he that has but an eſtate for life by the feudal conveyar®© 
eannot have the whole tee, Hut if a man confirms the ettate for life, it is an approbation and 
aſlent to the! citate only; and therefore the allent being no farther than to the cllate tor lite, it 
cannot be carried to itrengthen the remeinder, G. Treat, of leu. 71, 


S. P. And 7. But if the diſſ iſee confirm the eflate and title of him in the re- 
2 mainder, without any conſirmatisn made to tenant for life, the diſſciſce 
rema:nder cannot enter upon the tenant for life, becauſe the remainder is 
muſt imply depending upon the eſtate for life; and if his eſtate ſhould be 
— _ defeated, the remainder thould be defeated by the entry of the 

| : difleiſce 3 


it I releaſe to the tenant for life, this ſhall enure to bim in the re- 


—— —uL—u— — © 1 


his heirs; B. died. 
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diſſeiſee; and there is no reaſon that he by this entry ſhould — 
deſcat the remainder againſt his confirmation, &c. Co. Litt. G. Tren. of 


8. 521. Ten, 71. ; 


For more of Releaſe in general, ſee Convepances, Fines, 
Grant, Surrender, and other proper Titles. 


Remainder, 


(A) Remainder. What Perſons may make a 
Remainder to whom, and by what Names. 


[What {hall be ſaid a Remainder, and what a Re- 
verſion.] 


[1. D 7 El. 237. 31. fine is levied to baron and feme, and to the 8 C. cited 
* heirs of the baron, be being ſole ſciſed befire, and they Le. 102. pl. 
render to the conufer for the life of the buran, remainder to a ranger 133 ——= 


fer life, remainder ts the right heirs of the baren. The baron dies; & 11 Elis. 


he in remainder for life dies. By the opinion in the Court of but Catlyne 
Wards, and the 3 chief judges, this is ns remainder, but the an- Ch. J. con- 


. = es 4 tra, and that 
cient reverſion, becaule the baron cannot limit a remainder to his pyer and 


own right heirs, where the fee never was out of him; yet it was Saunders 
adjudged contra in Banco Regis, per 3“ juſtices. And here [ 3733 
15 C. 3. is cited, where fine was levied to the + baron. ] Ch. B. were 
2 4 | . againit the 

judgment; and the matter was afterwards compromiſed by the arbitration of Dyer, and Gerrard 
Attorney General. D. 237. b. pl. 31. + As that winch the baron and teme had, and they 
granted and rendered to hold tor their lives, and alter their deccaſe the remainder to the heirs of 
the baron; but the fine was not received, becauſe a man cannot entail a remainder to his heirs 
living himſelf, and this by reafon of the reverſion ſaved. Nota. D. 237. b. pl. 31, 32. 


2. A. gives 7 B. fer life, the reverter to J. F. this is a good So re 


remainder. Br. Done, &c. pl. 36. cites 1 H. 5. 8. and Fitz. , "Th. 
tit. Sci. Fac. 57 Cues Fitz. 

tit. Fcoff- 
ments 61. T. 18 E. 3. 28. —S. P. Br. Grants, pl. 35. cites 21 E. 3. 49. And ſays the reaſon 
ſet ins to be, becaule the deed of every one is moſt ftrong againſt lumſelf. 


3. A. made a feoffment in fee to the uſe of B. and his heirs; after- Bendl. 16, 


wards the feoffees made feoffment to others, to the uſe of the ſaid B. 282 1 


and his wife, for life 4 the wife, and afterwards to the ſaid B. and cordingly. 


er Curiam, this laſt is in nature of a rever- —D- 7. 
to 13. 4. 


ſion, and not of a remainder ; for when the firſt feoffee had in- ug H. 
feoffed others to the uſe of B. and his wife, for the life of his 8. S. C. The 
wife, and afterwards to his heirs, who was ceſty que uſe of — Abbot of 

| h | | ee- 
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Bury v., fee-ſimple, the ancient ufe of the fee was not changed nor 
— altered, but remained, &c, and ſo was in nature of a reverſion. 
5” And, 2. pl. 3. Hill. 27 H. 8. Buckenham's Caſe. | 


This caſe 4. Leaſe for life, and afterwards the leſſor reciting that leaſe, 
in D. a. demiſed the remainder to another, habendum the ſaid remainder 


ac\ud ge 
cd, but is after the determination of the firſt leaſe for 20 years, Adjudged 


left with 8 that the reverſion did paſs by the name of the remainder, and 
5 D. 46. ö. that there ought to be an attornment. 3 Nelſ. Abr. go. pl. 1. 
pl. 1. Paſch. Cites 32 Eliz. Dyer 46. 

31 & 32H. 8. 

The Abbot of Keinſham's Caſe. 


where a 5. A man made a feoffment, before the flatute of executing of uſes, 
ne tothe uſe of himſelf for life, the remainder to W. in tail, the re- 


fail, the 


Tewaind;y mainder lo the right heirs of the fegſtor; the fe:ffor died, and W. 
rs 8 died without iſſue, the right heirs of the feoftor within age, he 
„e ſhall be in ward for the fee deſcended ; for the uſe of the fee- 


e797, the | 
fee is ht fimple was never out of the feoffor, Br. Garde, pl. 93. cites P. 


out of him, 
151d. 32 H. 8. 
S. P. Br. Done, &c. pl. 13. cites 4 H. 6. 20. Contra where a men makes 2 feoffment in fre 


fon cord:tton to re-enf-of him, and the froffee gires to th: feoffor for liſe, the remainder over in 4%, 
the remainder to the rg hetrs of the froffor; for there the fee and the uſe of it was out of the froffor ; 
and therefore in ſuch caſe he has a remainder, and not 4 reverſion, Br. Garde, pl. 93. cites 
32 N. 8. a 1 


6. Where the eſtate is limited in other manner than the law 
evould limit it, it is a good remainder; for a remainder to the 
right heirs of his body is good. So a man may limit a remainder 
to his own right heirs, and the heirs of a ſtranger. Arg. Roll. 

Rep. 317. in Caſe of Lane v. Pannel, cites 7 Eliz. D. | 
gue. 5-P 7. A. by deed reciting that B. held a cloſe, &c. of him at will, 
oY * granted the ſame cloſe to him for life, rendering rent; and by the 
Por:man j. ſame deed granted the reverſion to C. in fee. It was adjudged 
D. 28. b. that B. had an eſtate for life by way of confirmation, and that 
_ a good eſtate in remainder is accrued to C. by this deed ; but it 

is not a grant of the reverſion, and therefore it ſeems that the 
rent is payable to A, during the life of A. And. 23. pl. 46, 
Mich. 13 & 14 Eliz, The Abbot of York's Caſe. Quære. 
S. F. zLe. 8. A. made a ee in fee to the uſe of himſelf for life, re- 
22 $6 mainder over ts the uſe f T. S. for life, remainder to the right heirs 
of the feeffor, Agreed per Cur. that the fee is in the feoffor, 
of Wards. and that the uſe limited to the heirs of the feoffor, is in the 
Tor nature of a reverſion, and not of a remainder to his heirs, be- 
[ 374 cauſe it proceeds from himſelf, and it is his own act, and there- 
S. P. in the fore he may alien the land. And. 256. pl. 264. Anon. 


ſame Court. 
and ſame year. Oliver Breer's Caſe. 
words. S. P. by Coke Ch. J. Roll. R. 239. in Caſe of Lane v. Panacl, 


8 Mod. 23. Mich. 7 Geo. 1721. in the Caſe of Smith v. Trigg. 


8. P. Bye 9. A. makes a /eaſe to B. for 31 years; afterwards A. deviſes 
name of fzat B. ſhould hold fer 31 years, reckoning the years of the firſt term 


Ibid. 54. pl. 78. the ſame caſes reported in the 3 


Maonchel v. 
ä 1195 


not expired as parcel of the ſaid term of 31 years, &c. and deviſes Dodenton. 
the inheritance to a ſtranger. By the better opinion of the — 

Court, the fee-ſimple paſſed in pointof reverſion ; for if it 
ſhould be a remainder, then the rent which is reſerved upon 
the leaſe by the will, ſhall not be incident to ſuch remainder, 

and therefore the law ſhall qualify it into a fee-ſimple. 2 Le. 

33. pl. 40. Hill. 29 Eliz. C. B. Machel alias Michel v. Dun- 
ton. 

10. A. the grandfather, B. the father, and C. the ſon. A. 
being ſeized of land in fee, deviſed it to B. for life, remainder to 
C. and the heirs males of his body, remainder to his ozwn right heirs 
males, and the heirs males of his body begotten. A. and B. died, 

C. died without iſſue male, leaving only D. a daughter D. and her 

huſbard fold the lands to J. S. in fee. It was argued that this 

was a fee- ſimple, becauſe immediately upon the death of A. the 

remainder veſted in B. as right heir, and veſted in him as fee- 

imple, which could not be turned into an eſtate tail by any ſub- 

ſequent matter. And fo it was adjudged. Cro. Eliz. 96. pl. 12. 

Paſch. 30 Eliz. B. R. Smith v. Haws, 

11. A fine was levied, and the uſes declared to the uſe of his And. 28. 
wife for life, and after 1 B. his ſon, and the heirs male of his body, wo „ 
remainder to the uſe of he right heirs Fd the conuſor z this upon ©, E. 321. 
conference of all the judges of England was adjudged a rever- Read v. Ee- 
ſion. Mo. 284. pl. 437. Paſch. 32 Eliz. B. R. Fenwick v. Cas. 
| Mitford. | 182. S. C. 
| No 
alteration is made of the rererſion; becauſe the uſe never ſeparates from the poſſeſſion, himſelf 
being the perſon that ought to take; which Cale is adjudged the ancient reverhon, Mo. 310. in 
£xNGLEFLIELD's Caſe, cites Fenwick v. Mitforth.— S. C. cited 13 Rep. 56. Mich. 7 Jac, in 
$ammec's Cale. — S. C. cited Carth. 273. Palch. 5 W. & M. B. R. in the Caſe of Tipping v. 
Colm. — S. C. cited Chan, Prec. 341. Trin. 1712. in the Caſe of Eure v. Howard. — . C. 
Co. Litt. 22. b. : 

So if A, levics a fine to the uſe of himſelf for life, then to the uſe of B. kis ſon in tail, then to the 
uſe of the right heirs of A -A. has fee cxpectant on the eſtate tail as a reverſion, and not as 2 
r-mainder. 2 Rep. 91. b. Trin. 43 Eliz. Bingham's Caſe. —— Mo. 6-7. pl. 841. S. C. 
ſenk. 267. pl. 77. S. C. Lut a fine by A. to B. to the uſe of i. in tail, remainder ts 
conuſee in fee; this is a remainder and not a reverhon, though B. had tce before; tor the in- 


denture guides the uſe, and the fine and indenture make but one 2//x7ance, Jenk. 267. pl. 77. 
Bingham's Caſe. 


12, If A. ſeiſed of land in fee makes a feoffment to the uſe of 
himſelf and wife, and the heirs of their 2 bodies begotten, the re- 
mainder to the right heirs 45 the huſband, and the huſband dies, 
an heriot ſhall be paid; for the ancient uſe of the reverſion was 
never out of the huſband. Owen 152, Paſch. 36 Eliz, Butler 
v. Archer. i eds P fe of 1 elf s Cn And. 
13. A. infeoffed J. S. and 7. N. in fee, to the ule of himſelf > C. | 
for = — EM CEE of waſte during the life of — 
A. and afterwards to the uſe of C. 2d ſon of A. in tail male; and cates in the 
for default, &c. to the uſe 7 the right heirs of A. for ever. Re- Court of 
ſolved by the major part of the juſtices z and decreed, that the 1 18. 
uſe limited to the right heirs of A. was the old uſe, and not a pl. 38. 5. C. 
i new uſe; and that C. dying without iſſue male has fo deter- 


mined 
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mined the particular franktenement, upon which the remain- 
der to the right heirs ſtands, that the remainder by this re- 
verts to the donor, No. 718. pl. 1006. the Earl of Bedford's 
Cafe. 
This is a 14. Fine ſur conufance, &c. come ceo, &c. The conuſee 
hoe b . renders to another in tail, reſerving rent; and by the ſame fine 
one fine it grants quod tenement. predict. cum | pertinen, remanerent to conuſor 
375 J] and his heirs; this paſſes a reverſion with the rent. 2 And. 13 1. 


evures 331% pl. 76, Mich. 41 & 42 Eliz. Anon, 

x had been 

zt feveral times; and 1 hall be intended os rendering the tail at one time, and the rever fon at ancther 
me; and fo is the uſual courſe = hnes, and ſo hath always been expounded. But ut is not fo 


in grant, died. Cio. E. 792. Whit v. Well alias Geriſh. S. C.- Ow. 126. S. C. 

S. C. cited 15. If A. covenants to ſtand ſeiſed or makes feoftment to the 
bf pipe uſe of Fim / elf for life, then of his 203fe for life; and if ſhe be dij- 
v. Reic- furbed by his heir, then % the ufe of the wife and her heirs. A re- 
XO: 05, mainder in this caſe limited to his own ripht heirs is void, and 


Cro. E. 56; 
A veſche is the old reverſion, and not a remainder. Mo. 472. pl. 1022. 


by by two Mich. 41 & 42 Eliz, Barton's Cale, 


Ch Juſtices 
n the Court of Wards. Hill, 42 Eliz, in the Cafe of Leigh v. Burton, 


16. A. ſeiſed in fee before 27 f. 8. mmferffed divers perſons in fee, 
to the uſe of himſelf and wife, and the heirs of their 2 bodies begotten z 
aud far default of ſuch iſſue, ts the uſe of A. and his heirs in fee; and 
after the ſtatute they had iſſue. A. died, leaving B. a fon, an in- 
fant, Saunders Ch. J. was of opinion, that the ſon ſhould be 
in ward; for that the fee- ſimple deſcended in nature of a rever- 
fion, and not as a remainder ; becauſe the limitation of the uſe 
of the fee was void. But Dyer makes a quære; for he ſays, it 
ſeems to him, that this uſe in fee-fimple is created de novo upon 
a feoffment in fee, which uſe never was before; and that it is 
not like to BuckExHaw's Caſe, who had feoffces to his uſe in 
fee, and the feoffees executed an eſtate in fee to the uſe of his 
wife for life, the remainder to B and his heirs, and B. died, 
his heir within age, there perchance the heir ſhould be in ward 
in his mother's life ; becauſe the uſe limited in remainder was 
void as a remainder, but was the ancient uſe, and fo deſcended 
in nature of a reverſion ; ideo quære bene. D. 133. b. 134. a. 
| pl. 6, 7, 8. Mich, 3 P. & M. Anon, | | 
Þ.!. 20. pl. 7. Tine ſur ceunſance de droit come ces, Wc, by A. to B, who 
Sg ut rendered to A, in tail, remainder to himſelf in fee : A. died without 
perfectly iſſue, and B. brought a ſcire facias to execute * remainder. 
Aztcd, This was held to be a reverſion and not aremainder in B. For 
by this fine the revertion is executed, and fo a ſcire facias will not 
lie to execute the remainder as it would on a fine execritory, but 
he ſhall be driven to a formedon in reverter. D. 199. pl. 55. 
Gale v. Gale. 
—_— 243 18. If I infeoff J. S. ts the uſe of himſelf in tail, remainder to my 


EOS. own right heirs, this is a reverſion. Hob, 27. in the Caſe of 


pl. . — Roll v. Oſborn, 
Tee 


4 


Bemainder. 
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N. Umitation to my ow right heirs is only c/:uſicla clericolis, and ſignifies nothing. Per Tracy J. 


3 Chan, Rs 485, in the Cale of Litton altas Stiode v. Falkland. 


19. A. ſeiſed in fee of Bl. Acre, covenants to levy a fine to 
J. N. & J. S. and their heirs 20 the uſe of himſelf for life, and after 
to ſuch uſes as he ſhould by 1oriting declare ; and for want thereof, in 
truſt for him and his heirs, a fine was levied. Afterwards A. mar- 
ried M. and they had ifſue B. and A. being ſeiſed in right of 
M. of Wh. Acre in fee, they by deed and fine conveyed it to 
T. R. and W. R. and their heirs, in truſt, to the uſe of A. for 
life, then of A. fer life, remainder to B. in tail male, remainder 
to the right heirs of the ſurvivor of A. and M. for ever, Afterwards 
A. M. and B. (on the marriage of B. with N.) and W. R. and 
T. R. by their direction, convey Bl. Acre and Wh. Acre, and 


other lands, to G. and H. and their heirs; as to Bl. Acre, to 


the ule of A. for gg years if he fo long live, remainder ts truſtees to 
preſerve contingent remainders, remainder 10 M. for life, remainder 
to B. for 99 years, if, &c. remainder t9 truftees th preſerve, Ec. 
And as to White Acre, to A. and M. for life of them and the ſur- 
vivor of them, remainder 7 B. for 99 years, if, &c. remainder 
to truſtees and their heirs, during his life, to ſuppsrt, &c. remainder 
to N. far life for her jointure, remainder of the 4vhole, and as the 
ſeveral eſtates before limited thould reſpectively determine, to the 
firſt ſon of B. of the body of N. to be begotten, and of the heirs male 
of the body of ſuch firſt fon lawfully iſſuing, and lo to the 2d, 3d, 
&c, Remainder ts the heirs male B. remainder 4 the right heirs 
of A. fer ever. Afterwards a fine was levied. B. and N. had 
| HTue C. a ſon, and D. a daughter; then M. dies, and then B. 
dies without other iſſue than C. and D. Afterwards A. by will 
deviſes all bis manors, lands, tenements, and hered:taments, in 
paſſeſſion, reverſion, remainder, or in expectancy whatſcever, to truſ- 
tees and their heirs, for payment of his debts. A, dies, then C. 
dies witheut iſſue, leaving D. Ld, Harcourt held ſtrongly, that 
the deviſe by A. was good, and that he might ſubject all theſe 
lands by will, as his old reverſion undiſpoſed of. Ch. Prec. 338. 
Trin. 1712. Eure v. Howard. 


riſing to ſun-ſetting, but he thought they would not alter his opinion, KP. 


. Equ. R. 
2010 25. 
Mich. 9 
Ann. S. C. 
by name of 
CURE v. 
Howarp., 
Where the 
Ld. Keeper 
ordered a 
Caſe to be 
ſtated on 
theſe ſeveral 
points out 
oithe deodsy 
and then he 
would con- 
{ſider of 
them, and 
grve his opi- 
nion; and 
it it were 
neceſlary 
wouldd-fre 
[ 3-8 
the alſiſtance 
ot ſome ot 
the judges 
in it; but 
inclined 
pretty 
ſtrongly, 
That A. had 
power to 
{ubictt all 
thcle lands 
by will, as 
his old te- 
verſion un- 
diſpoled ot; 
and \a'd, 
they might 
argue to the 
contt ey 
from ſun- 
came betore 


Lord Cowper alter wards, who {ent it to be tned in cyctinent, aud then argued at law; aud 


aid, he thought it a nice polm. Ch. Prec. 435. Stanhope s. Thacker, 


(B) Of what Things or Eſtates Remainder may be. 


[I. D. 8 Eliz, 253. 102. A leaſe by indenture was made to 
Cecil pro termino 41 annorum, fi tam diu vixerit ; and if fhe dies 
within the term E. ſhall have the term pro reſiduo termini, Per 
Catlin and Dyer, this remainder is void; becauſe the term can- 
not remain for the reſidue after it is determined, and the ſame 
Caſe in effect 1 Rep. 153. b. per Cur. Rector of CHedington's 
Caſe, But the remainder is limited pro & durante refiduo dicti 


termint 


— — 
Fol. 1 1 LY 
— mmmndD 


S. C. cited 
3 Le. 195. 
pl. 244+ 
Hull, 29 
Eliz. C, B. 
and Ander- 
{on and 
Rhodes * 
held ac- 
cordingly. 


termini prædicberum 8 o annorum, and yet not good; but where it 

is during tet annis de prædictis 80 annis, it is otherwiſe; for there 
it is a good remainder. 

_ [+ A rent de novo may be granted for life, the remainder 

2 „ over, and this ſhall be a good remainder. 7 H. 4. 6. b.) 

new rent in tail, remainder in fee, is good. Lev, 144. Smith v Farnaby.—— Sid. 288. pl. 

20. Paſch. 18 Car. 2. B. R. S. C. and 1t 1s good by way of reminder, aud ſo a judgment of 

C. B. was athrmed. + 

The grant for life and the remainder, being both 5yone deed, was held good. Br. Done, &. pl. 38. 
cites 8 H. 4. 19. But Ibid. pl. 54. cites 15 E. 4. 9. contra; for that which commences by the 
ſame graut for term of life cannot remain to another. But Brooke makes a quæte. —Such 
grant was held good by Litelton ; but Brian e contra. Br. Grants, pl. 45. cites 15 E. 4. 8. but 
Brooke thought it good if all is by one deed. 

If a rent de noto be granted out of land by A. to B. for life or in tail, remainder to C. in lik: 
manner, it hath been held, that though this limitation to C. cannot be good by way of remainger, 
becauſe A. had no eſtate in the rent remaining in kim when he made the grant to B. yet it ſhould 
be good by way of new grant and creation to commence fulurely; but this cannot be to but with a die- 

ference ;, for if the grant were 5) indenture between A. of the one part, and B. only of the other part; 
now C. being no party to the deed, can take nothing by it, except by way of remainder ; but it 
he were party to the indenture, or if the grant were by Je-d poll. to which all men are alike par- 
Ucs, then u may perhaps cnure as a future grant to C. Weniw, Off. Excc, 234, 235» 


(B. 2) Remainder of Terms by Deed. Good. 


1. A SSIGNEE of a leaſe in truſt to aſſign it over to truſtees 
to uſes agreed upon, in which himſelf was to have eſtate 
for life, and after to his children, and for default, to his ſiſters, 
{ 377 ] afſigns the leaſe with limitations in tail, remainder over, (in truſt) 
which, though void in law, yet is good by intent in equity, and 
the aſſignee's executor ſhall not have it, vet ſuch executor ſhall 
pay the teſtator's debts out of the profits, if ſhe hath not fets, 
Chan. Rep. 15. 2 Car. 1. Powel v. Moulton. 

2. Remainder of a term limited t baron and feme, and to the 
children of their 2 bodies to be begotten, is no entarl in law, nor 
have the iſſue living at the falling of the remainder any joint 
eſtate with baron and feme. Chan, Rep. 111. 13 Car, 1, Ire- 
land v. Pain, | 

S c. K H. 3. The Lord Chancellor and the judges did deliver this gene- 
_ by ral opinion, that the limitation of a term ts /overal perſons in re- 
fel in ons mainder one after the other, if ſuch perſons be all in being, and par- 
uniform Picularly uamed, can in no wiſe tend to the entail of a chattel, or 
— creating of a perpetuity, but the limiting of it to a perſon not in 
8. 3. C. being, does; and where a perſon has ſuch a truſt of a poſſibility 
But though in the remainder of a term limited after perſons all in being, he 
— has good power to declare and make a diſpoſition of the truſt 
de limited, Of ſuch a poſſibility, but the limitation of a remainder in poſſi- 
divers per- bility of a chattel real to the heir of a perſon limiting, the ſame is 2 
Jon, bene void limitation; and the eſtate in point of intereſt does revert 
after > and fix in the perſon that made ſuch void limitation. Pollexf. 


ther, — 31, 32. Jan. 30. 14 Car. 2. Goring & al. v. Bickerſtaff 
ſame 1s F 

ansferrable, yet i be ond 2 limitatns to not in being, Chan, Caſes 
— 


5 


e 


It was agreed per counſel, and ſo declared per Cur. that the genera! rule that had hitherto ob- 
tained, was, that you might limit a term to as many perſons as you would, one after another 
that were in /e at the time of the limitation, and one ſtep farther to a perſon not in eſſe; bat 
that there cou'd be but one contingent remainder of a term for years, Vein. 235, Paſch. 1684. ia 
the Caſe ot Maſlenburgh v. Aſh. 


4. Limitation of the truſt of a term was to baron and feme, and 
the long eſt liver of them for life, and after to the eldeſt iſſue of them, 
they had then no iſſue, This a good limitation; and the limi- 
tation to baron and feme, and the longeſt liver of them, is but one 
limitation, Chan. Caſes 33. Mich. 15 Car, 2. Sackvill v, Dob- 
ſon, | 
5. Truſt of a term to A. for life then to his eldeſt iſſue male is 
a good remainder. Pollex. 26. Cotton v. Heath. 

6. A. having iſſue B. and C. and the defendant D. his ſons, Chan. Cafes 
and being poſſeſſed of ſeveral boillaries of ſalt water for ſeveral 33 13% 
terms of years, by 2 deeds ſigned the ſame 10 T. W. and T. 8. ding 


i dingly. 
in truſt for himſelf for 60 years if he fo long lived, and after in truſt S. C. cited 
for M. his wife for 60 years, if ſhe ſo long lived, and afterwards as LE OS 
to part in truſt for B. in caſe he ſurvived A. and M. for the reſidue — cus 


of the terms, and direfts the truſtees to aſſign to B. accordingly, and 35, 36. in 


ef B. dies, living A. and before aſſignment, leaving a ſon, then to gn _— 
the while term to Bs eldeſt ſon, and if no ſon to B's daugnters if any, Caſe, 


and if B. dies awithout iſſue before aſſignment, or having iſſue, if his And alfa 2 
ine die before aſſignment, then in truſt for C. and the heirs of his Chan. Rep. 


bedy, and for default of ſuch iſſue, in truft for D. for the refidue of 118 
the term; and as to the ręſidue after the deaths of A. and 1M. in truft Rep. 630. 


for C. in caſe he ſurvive A. and M. for all the reſidue of the 2 


terms, and direts the truſtees upon requeſt to aſſign the ſame of $; an- 
accordingly; and if C. befere aſſignment dies having iſſue, then to 11 N. 


alſign to bis eldeft fon, if any, and if none, to his daughters; and Niet ot 


if C. dies without iſſue, and before aſſignment, or having iſſue, and the Rolls 
his iſſue dies before aflignment, then the frites to permit B. ard _ _ 
the heirs of his bedy, and for want thereof to D. and the heirs of his Mo 


2 Wood v. 
body, and for want thereof to the executors, &c of C. to hold the Sau 


ſame during the reſidue of the terms. B. died without ifſize in the Aud _— 
life-time of A. and M. and then A, and M. died, and C. furvived, t uss cir 


it was cite 
and entcred, and enjoyed the whole, and died before any aſhenment (but vom: 
made to him without &fſue inteſtate, and adminiſtration of his [ 378 ] 
eſtate was granted to the plaintiff Elizabeth his relict. 'The 80 oy bo 
Lord Keeper, aſſiſted by Mr. J. Twiſden, Mr. J. Rainsford, bim he 
and Mr. J. Wild, agreed in opinion, and declared that the eſtate Duke of 


limited to B. being but in nature of a contingency, no eſtate ever Nottolk's , 
Cale, fol, 


veſted in him, and that Elizabeth, as adminiſtratrix of C. was ,,, fi 
well intitled to the truſts of all the terms, and decreed the fame thouid be 
accordingly. Pollexf, 35, 36. 1 July 21 Car. 2. Wood & al. 3” 22 


his Honour 
v. Saunders & al. obſerved, 
that in chat 
caſe there was a double contingency precedent to the veſting the whole truſt of the term (viz.) 
not only B's dying without iſſue before aſſignment ; but if he had iſſue, the dying of ſuch iſſue 
before aſlignment; if he had iſſue a fon, that ſon would not have taken at his birth; but it he had 
died betore he had or could have taken any aſbgnment of the term, and the father had died with» 
aut auy other iſſue, the tru} of che term would have gone to C. Beſides, there 13 a dying _—_— 
uu 
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iſſue of B. precedent to C's taking, which pigs might take in grandchildren as well az a ſon or 
ity 


daughter: but theſe contingencies being of neceſſity to 7 within the compaſs of 2 lives, and 
no contingent eſtate cver veſting, this ſolemn reſolution held che limitation to C. to be a good li- 


mitation. 


S. c. Mod. 7. A. poſſeſſed of a truſt of a term, ſettled the ſame by deed 


La; Keever 7e Pimſelf for life, then to his wife for life, then to 1/7, 2d, &c. ſons 
Finch held Of their bodies, and the heirs male of the body of ſuch iſt, 2d, 


it avoid re- &c, /ons, and if no ſons, then to daughters, A. and his wife died; 


1 there was @ daughter living at the executing of the truſts, and 
doth de- The was the only child, and living at the death of the father and 


pend upon mother; decreed the limitation to the daughter void. Pollex. 
40 many, May 16 B ſs v. Burgeſs 
40. 23. DIAY 1074. Urgels v. Burgets. 


and ſuch re- 
mote contingencies, for otherwiſe it would be a perpetuity; and he ſaid he would allow one con- 
tingency to be good, viz. that to the iſt ſon, though the firſt ſon was not in elle at the time of his 
deceaſe; and he ſaid, he did deny my Lord Coke's opinion in LEON. Lover's Cate, which ſays, 
that in caſe of a lealc ſettled to one, and the heirs males of his body, when he dies the eſtate is de- 
termined ; for he { viz, Ld, Coke] ſaid it ſhall go ® to his executors, ® io Rep. 87.2. b. in LEO. 
Lover's Cate ſays, the heirs ſhall not have it but the executors, becauſe it is a chattle only, which 
cannot be intailed. S. C. of Burgeſs v Burgefs. Faſch. 26 Car. 2. Chan. Caſes 229, 230. that Ld, 
R. Finch declared the limitation void, becaule it was a remote truit, and tended to a perpetuity, 
Fin. Rep. 91. S. C. accordingly. —5S. C. cited by the Maſter of the Rolls, 2 Wms's. Rep, 624. 
Mich. 1732. in the Cafe of Stanley v. Leigh. 

The Maſter of the Rolls, in the Caſe of STawr ey v. Lertcn, Mich. 1732. cited this Caſe of 
Burgeſs v. Burgeſs, and remarked upon it, that it ought to be conſidered that this was a decree of 
1d. Noteingham's own, and at the time when the principle laid down by him atterwards in the 
Dake of Norfolk's Cafe, of a man's having as much power over a term as over an mheritance, 
had not obtained, nor is it very probable that it did occur to him; beſides, that it is eaſy to ima- 
gine he would make large concelhions in order to leſſen the number ot reſolutions he was to en- 
counter in the DG KZ of Norror x's Caſc; that theſe conceſſions too were made in the ſirit argue 
ment, and the 2d argument ſhews plainly that he grew ſtronger in his opinion as to a man's having 
as much power over a term as an inheritance, 2 Wms's. Rep. 625. 


Chan. Caſes 8. A, aſſigns a term in truſt that h:m/e!f /bould receive the profits 

* during his life, then that M. his _ ſhould for her life, then that 

Vern. 462, B. his 1/t ſon ſhould for his life, and after B's. deceaſe that B's, child 

in the Caſe or children ſhould for life, and for want of ſuch iſſue, or after 

- —_— the death of ſuch to permit C. &c. as is limited above to B. and 
then to permit D, during her life, and after, in the ſame manner 
as to B. and for want of ſuch iſſue, or after the deceaſe of ſuch 
child or children of D. to permit the executors or adminiſtrator 
of M. wife of the ſaid A. to receive the profits during the re- 
Gdue of the ſaid term, and then to permit another, and fo on. 
The Lord Keeper declared that the ſeveral true being cpr 
limited for life do not tend to a perpetuity, and ſo the remainders 
are all good, Pollex. 38. Mich, 1674. Oakes v. Chalfont. 


Tia. Rep. 9. A. poſſeſſed of a term for 80 years in lands, aſſigned the 


181. S. C. ac- ſame to W. R. and W. S8. upon theſe truſts; that B. ſhould 
cordingly. enjoy the ſame during his life, and then M. his wife during her 
life, and after, to permit ſuch child and children, as the ſaid B. 
and M. ſhould have of their bodies begotten, and their child 
[ 379 Jor children, and their aſſigns, to enjoy the fame for the reſidue 
of the 80 years, and for default of ſuch iſſue, then to permit the heirs 
of the ſaid A. and their executors, &c, to enjoy the premiſſes for 


the reſidue of the term then to come. B. entered and enjoyed, 
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and made his will, and the defendant M. his excentrix, and 
died; ſhe proved his will; C. was the only iſſue and heir of B. 
and ſurvived his father, and afterwards died without iſſue, and 
adminiſtration of his eſtate was granted to the defendant M. 
Afterwards A. matle his will, and the plaintiff K. his executor, 
and died, and they proved his will; the Ld. Keeper declared 
the limitation in truſt to the heirs of A. which is to take place 
after the meſne remainders of B. and M. cannot by preſump- 
tion of law take place during the 80 years, and tends to a per- 
petuity, and therefore void, and the whole intereſt vetted in the 
defendant and her aſligns, and allowed the plea, and as to the 
leaſe diſmiſſed the bil, Pollexf. 42. Mich. 26 Car, 2. Knight v. 
Knight. 

10. A remainder after limitation of a term . an ie male is 
void in law. 2 Chan. Rep. 120. 23 Car. 2. Still v. Linn. 

11. A. being poſſeſſed of a term of 200 years, ſettled it by s. c. argued 
deed upon ſuch truſts as he ſhould afterwards declare by another ÞySirHenry 


deed. A. by another deed declared and limited the truſt of the Hollex fen. 


f , T Pollexft., 
term 79 C. his ficond fon, and the heirs mates of his body, provided if 223. to 250. 


B. his etd:}t fon die avithout iſſue, or his wife enſeint, living C. [+ that — This de- 


the earldom of Arundel deſcends on C. then the ſaid term ſhall re- * ke 


0 k x J : g T atterwards 
main to D. his third fon, and the heirs males of his body, with like reverſed 


remainders in {ail to his ether ſaut ſucceſſively , afterwards B. the Tas of 
eldeſt fon died without ifſue in the life-time of C. fo that the con- Cg. 25 but 
tingency of the earldom deſcending on C. did happen; the queſ- was after- 
tion was, whether this limitation of the term in remainder to D. Wards, viz. 

| . . . . - 19 June 
was good or not, it being not to veſt in him till after the death 


1687, af- 
of B. without iſſue, and living C. Lord Chan. Finch decreed firmed in 


this a good limitation, though the two chief juſtices and the {A Doute of 
. . . . . 5 4 N 
chief baron, who aftiited him, were of a contrary opinion.: 


he decree 
3 Chan, Caſcs, 1, &c. 24 Car. 2. 'The Duke of Nortolk's Caſe, of the Lord 
or, the Doctrine of Perpetuities. 2 re- 


Charles Howard v. the Duke of Norſolk. S. C. 2 Chan. Rep. 22. 9. 


12, There is a great difference as to limitations of terms in The truſt os 
gre/s, and ſuch as attend the inheritance ; the firſt cannot be limited ? mum 


5 ; groſs can be 
to one after the death of another without iſſue; but the latter may, 


limited no 
if the inheritance be ſo limited, but not elſe. Per the 3 Ch. J. therwife in 
2 Ch. R. 233. 34 Car. 2. in the Caſe of Howard v. D. of 2 | 
Norfolk. : « termin 
groſs can be 


limited in da. Per Lord C. Nottingham. 2 Ch. R. 235. in the Caſe of Howard v. Duke of 
Nortolk. | 


13. Settlement of a term on a marriage in truſt to the 7), 2Chan Rep. 
band fer life, remainder to 1ſt ſon till 21, then to fuch It. ſon for the nl woe 2 
remainder of the term, but * if he the 1/7 ſen die before 21, then 79 


282. Four 
the 2d, and every other fon in the ſame manner ; and un ſuch ſon, judges were 


or if all die before 21, then to J. S. This is a good remainder, 2 en 


that all the 


Vern. 234. 204. Paſch. & Hill. 1684. Maſſenhurgh v. Ah. reminders 


vox. XVIII. Gg 


and 
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and contingencies in the deed of trug being limitted and confined to fal! within the compaſ* of 
21 years. are good, and the Lord Keeper declared himfelt of the ſame opinion. — S. C. cited Arg, 
Gibb, 316.— See Chan, Prec. 15- Martin v. Long. 1690. in the Caſe of a deviſe, 


14. A term was limited 7% A. for /ife, then ts B. for life, then 
to ſuch child as B. ſhould leave at his death, and ſur want of ſuch child 
to C,Qurzre if the remainder to C. be good, Vern, 461. Trin. 
1687. Heyward v, Rogers, | 

L. 380 J 15. A. poſſeſſed of a term for years grants the term to B. fer 
_ 213. lie, the remaindey to C. the remainder is void; but in the cafe 
aKET v. . : . 
of a ill, or an * aſſignment by way of truſt, the remainder over 
is good. Arg. 2 Vern, 332. pl. 316. Mich. 1696. in the Cafe 
of Hyde v. Parrot. 


S. c. cited 16. A. poſſeſſed of a term for 999 years, demiſed to J. S. for 


Arg. Gibb. 860 years in truſt fer herſelf for life, then t2 B. her for: wr life, re- 
N mainder 7 M. the wife of B. for life, then te the 1} fon during 
Rep. 68. the reſidue of the term; and in default of iſſie of ſuch iſt fon, 
S. C. but then 79 the 2d, and other ſons of B and M. equally to be divided 


d c. j Mr 
— between them, and in default of iſſue of B. and M. then 0 B. 


it muſt be during the reſidue of the term. Lord C. Cowper was of opinion, 
admitted that as there ncver ava, any fon, but only a daughter, the limitation 


that if the , . : 
limitation Was good to the daughter; that in cafe of an expre/s deviſe ts the 
of the term 1/2 ſen, during the ręſidue of the term, remainder to the daughter, if 
had ever there be n en, the remainder to the daughter will take place; 


velted, the FE ; 33 , 0 ; 
remainder and where it is deviſed 2 the fir [511 in tail, that gives him the 


over had whole term only by conſtruction in law, and an eſtate by con- 
decn void; ſtruction of law cannot be greater, or of more force to make 


but this 13 _— | py 
no more Void a remainder, than an expreſs limitation of the remaincer 


1 of the term. 2 Vern, 600. Mich. 1707. Higgens v. Dowler. 
ation ot a 


of ue | 
tail, and fo the limitation to the daughters void, being after a plain lim'tetion an tai! to B. — 


very imperfectly reported, and was upon a demurrer where things are not argued with that nicely 
which they are upon arguing the merits of a cauſe. Cafes in Chan. in Lord Talbot's Time. 2b. 
Faſch. 1734. 2 Wms.'s Rep. in Caſe of Stanley v. Leigh, the Mait-r of the Rolls cites this 
Caſe of Higgins v. Dowler, of which he ſays he has x farther MSS. report ; and in his argumen: 
there ſays it is obſervable, that though the 2 printed books, (viz, Vera. and Salk.) ditter in word- 
ing the 1 yet they agree in the point refolved by Lord Cowper, and the only one argized 
before him, which was, that the limitations of the trult of a term by a marriage ſettlement to tte 
father for life, remainder to the firſt, and ether ſons, and the heirs of their bodies reſpeCtts-:/, 
remainder to the daughters, were good, and there happening to be no ſon, the remainder tot? 
daughters would take effect; that none of the reports ſay what became of it, but all agree that the 
point was ſo reſolved ; and that by ſome notes taken by Mr. Goldeſborongh, the regifter, then? 
court, of which his Honour had a copy, it appeared to have really been o, and according to 
thoſe reports as to the eſtate veſting, or not veſting; but as to what Sa!k, fays about reading ff 
ſettlement, and finding the above words in it, and that by reaſon of them the limitation to 
daughters was held void, that that could be no ingredient in the judgment of the Court; tor or 
arguing the demurier the Court cen ot go out of the pieagin;s; and fo that this mult be 4 ml 
take, and that he {uppoſes the ill was cad, and not tie decd, 2 Wms. Rep, 630, 627 
Mich. 2792. | 

| 17. A 


death 
Jears 

of B, 
fr ii 
&, tl 


71 
ale g 


; hin for 


dun, y 


Remainder, 


17. A. on marriage of B. his fon with M. with whom he had 
2501. portion, aſſigned a term of 1000 years, in truft to permit 
B. to take the profits for his life, and after to permit M. for her life, 
remainder 7 the heirs of the bodies of B. and AL. for the reſidue of 
the term. M. dies leaving iſſue. B afligned to J. S. who brought 
a bill, but upon che reaſon of the Cafe of PEAcock AND SPOONER, 
in which it was decreed that the heirs of the body ſhould take 
as purchaſors, it was diſmiſſed at the Rolls; but upon appeal 
to the Lord Keeper, and after ſearch of precedents, it was de- 
creed for J. 5. the aſſignee, that the whole term veſted in B. 
and that the hcirs of the bodies of B and M. could not take 
as purchaſors; that if the /egal ęſtate had been ſo limited, B. muſt 
have taken the whole, and the truſt of a term muſt be go- 
verned by the ſame rule. 2 Vern, 668. Hill. 1710. Webb v. 
Webb. 

18. A. poſſeſſetl of an Exchequer annuity of 14 fer cent. for g 
rear, covenants with truſtces to pay it to his wife for her ſepa- 
rate uſe, and after their deaths to the child or children begotten 
between them, and for default to his own executors or admi- 
niſtrators, for the reſidue; Lord C. Cow per held that it may be 
good by way covenant, though it might not be fo by way of 
limitation. G. Equ. R. 97. Trin. 1 Geo. Balſe v. Grey. 

19. A. ſeiled in fee, grants to J. S. his executors, Cc. for 99 
years in truſt for himſelf and M. his wife for life, and after the 
death of the ſurvivor, for the heirs of their 2 bodies, and after in 
truſt for the heirs of the body of A. and in default of ſuch iſſue in 
truſt for the heirs of the ſurvivor of A. and MH. They have ue 
B. a ſon. A, dies; then B. dies an infant without iſſue. AH. 
adminiſters to A. and B. and aſſigns to J. N. The queſtion was 
if the alignment was good to J. N. or if the term ſhould be at- 
tendant on the reverſion and go to the heir at law; but on con- 
ſideration of this caſe the Maſter of Rolls decreed for J. N. the 
aſſignee of M. and that the term ſhould not be attendant on 
the inheritance ; for that the party who raiſed this term, and 

ad power te ſover it from the inheritance, ſhewed his intention 
io to do by limiting the truſt to the ſurvivor of him and his wife, 
and the heirs of the ſurvivor, which though it was a void li- 
mitation, yet ſufficed to ſhew his intent to ſever ſuch term 
I the reverſion. Wins,'s Rep, 360. 376, Trin. 1717. Haytor 
v. Rod. 

20. A. poſſeſſed of a term of 1000 years deviſed it 1 truſtees 
for ſo many years thereef, as B. his fon ſhould live, and after his 
death in trist for the iſſue male of B. lawfully begotten fer fo many 
gears of the ſame as ſuch iſſue ſhould live; and when the iſſue male 
of B. ſhould happen to be extinct, then in iruft fer his 2d ſon C. 


fr life, remainder in truſt for the iſſue male of C. for ſo many years, 


&, the eldeſt to be preferred before the youngeſt, remainder to the iſſue 


male of the name and family of the Clares, which ſbeuld be next of 


tin for all the reſidue of the term; and made B. fole executor and ref;- 


duay legatee, A. died, B. died without i ue male, Lord C. Ial- 
Gg 2 bot 
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bot ſaid that two queſtions had been made. 1. Whether B. 
took eſtate tail, or for life only. 2dly, Whether if he took for 
lite only, the ſubſequent accident of his dying without ifſue 
male, or rather his never having had any iflve male would 
let in the limitation to C. the ſecond fon; as to the tirit, he 
was of opinion that B. took but an eſtate for life, and diſtin- 
guiſhed this cafe from that of KING v. MEL LIx q, which was in 
caſe of a frechold, which may and muſt deſcend to the itlue ; 
but in the principal caſe it is only of a leaſehold, which, with- 
out a particular provition can never deſcend, but muſt go in a 
courte of adminiſtration, and here it is expreſly limited to B. for 
life, and ſhall not be inlarged by any ſubſequent words, eſpeci- 
ally when in the limitation te C. he explains what he meant by 
» The words iſſue in the firſt part; for there he gives it * Hh the firſt and every 
in the ſtate _ , e R ES . 5 
of the cafe her ſen, and the heirs male of their badies; fo it is plain that he 
are as above. intended that every iſſue to be born of B. ſhould take, and ſo 
the limitation to C. too remote, and cannot take effect. 3dly, 
That the /ub/equent accident of B.'s dying without iſſue will not better 
the caſe; and decreed the term [as belonging | to B. he being 
reſiduary legatee of A. his father, and from him to the plaintitt, 
who was B,'s executor. Cafes in Chan, in Lord 'Talbot's 'Time, 
21 to 27. Paſch. 1734. Clare v. Clare, | 


(c) Upon what Eftate it may be limited. 


Remainder is not good without a particular ate in the 


A if the [I. 
creation.) 


ler cone, 


rms the 
eſtate of his tenant for years, the remainder in fee, this remainder is void, becauſe the eſtate for 


years was made before the remainder, and not at the time of the remainder ade, and he !hall 
not take it as a grant of the reveriion, inaſmuch as he is not party to the deed, Arg. Pl. C. 25, 
b. Pafch. 4 E. 6. In Caſe of Colethirſt v. Bejuſhin, See C. e) 


(2. If a grantee of @ rent-charge grants it to the tenant of the land 
for years, the remainder over to another, this is not a good re- 
C 382 ] mainder, becauſe the particular gute is ſuſpended in the commences 
ment. D. 3 and 4 Ma. 140. 41. 5 
3. If a ſeigniory be granted 79 the tenant for his life, the remain- 
der over, this is a void remainder. D. 3 & 4 Ma. 140. 41-] 
Br. Grants, [. If I leaſe land to @ man who is not capable, as to a monk for 
1— life, the remainder over in fee, the remainder is not good, becauſe 
Br. Deviſe, there is not any particular tate. g H. 6. 24. b.) 
. cite ; 
dle > S. P.— 8. P. per Coke Ch. J. 2 Bulſt. 292. cites S, C,——s, P. per Mounag's 
h, J. Pl. C. 35. 3. in Cale of Colethirſt v. Bejufhio, | 


If during 5. So if a leaſe be made to J. S. for hfe, where there is nat a 


— fe ich in rerum natura, the remainder over, the remainder is not 
bey of Dale, good, becauſe there is not any particular eflate, g H. 6. 24. b. 
1 leaſe for Debile fundamentum, &.] 


, 07 a 


gt in tail be mage, the remainder to the abbot of the Dale and his ſeccefTors, this remaiader is good 


at thers be an abbot made during the particalar eſiate. Co. Liu. 466 2. 6. Bur 


du ri! 
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6. But if a man deviſe to one for life who is a monk, the re- Br. Grants, 
mainder over, the remainder is good, becauſe the intent ſhall be r 
taken in a devite. 9 H. 6. 24. b.] Br. Deviſe, 


| | pl. 5. cites 
II. 6. 23. S. C.—S. P. per Coke Ch. J. 2 Bulſt, 292, cites S. C.—S, P. per Lord Commiſſioner 
Maynard, 2 Vern. 139. pl. 137. Paſch. 1690. in Caſe of Lovet v. Needham. | 


[7. Se if the deviſe be 79 J. S. for life, where there is no ſuch So if tenant 
in rerum naturaythe remainder over, the remainder is good. 9 H. 6. /” fe be 


in rerum 
24. b. nal ura at 
| the time of 
the deviſe, and he in remainder not, yet this is good it he in the remaiuder be in eſſe at the time 
when the r-mainder falls; as a leaſe for life to J. N. the remainder to the right heirs of W. N. 
who is alive at the time, &c. Br, Deviſe, pl. 5. cites 9 H. 6. 23, 


[8. If the eſtate of leſſee for life is confirmed in tail, the remainder = 2 man 
ver, this is a good remainder, 21 E. 3. 49. b.] * 


after confirms the eftate of the leſſee, remainder over in fee, this is a-void remainder, * becauſe this 
cannot commence but with the making of the eſtate; ut where a man leaſes for term of another's 
liſe, and after confirms the ute of the tenant of the land for his life, the remainder over in fee, this 
is 2 good remainder, for there the e/ate of the land id changed and enlarged; and yet there are no 
words of gift nor of grant. Br. Done, &c. pl. 45. cites Doct. and Stud. lib, 2. cap. 20. fol. 94. 
——+ For che confirmation does not enlarge nor change the eſtate precedent. Br. Eſtates, pl. 60. 
cites S. C. 


9. A man leafed to a feme for years, and e took baron; the fefſor 
by deed per conceſſi, remift & quietum clamavi confirmed their eſtate to 
them, and to the heirs of their bodies, the remainder to the right heirs 
cf the baron, it is a good tail, and a good remainder. Br, Eſtates, 
pl. 85. cites 6 E. 3. 19. 
10. A. granted the reverſian of a tenant in dower to B. for lifes 
remainder to J. S. in fee, this is a good remainder. Br. Done, 
&c. pl. 53. cites 41 E. 3. 28. | 
11. If an eſtate be made to J. S. and his heirs during the life of Ii is no fee 
J. N. this is only an eſtate for life, upon which a remainder ee 
may depend by the common law; per Coke at the end of Chud- Hob 1 
leigh's Caſe, 1 Rep. 140. b. cites 11 H. 4. 42. a. 39 E. 3. 25. 
b. 7 H. 4. 46. a. 8 H. 4. 14. b. 7 E. 3. 48. b. D. 253. a. 
12. If there be mayor and commonalty of D. and the mayor dies, 
a grant made to the mayor and commonalty of D. is void; but in that 
caſe, if a /eaſe fer life be made, the remainder to the mayor and com- 
mnalty of D. the remainder is good, if there be a mayor elected 
during the particular eſtate, Co. Litt. 264. a. 
13. Covenant to fland ſeiſed to the uſe of himſelf for life, re- o 383 
mainder 16 B. for 89 years, if C. fo long ſhould live, remainder after 
C. death to D. in tail. Adjudged, that the remainder to D. is 
good, it being upon a term of 89 years, which is longer than the 
law intends a man can live, ſo that the law takes notice of the 
life of a man; but if it had been fir 10 years, if C. ſo long ſhall 
live, then the remainder had been a void remainder. Arg. 
5 R. 370. 34 Eliz, C. B. in Keeble's Caſe cites Lord Derbys 
dlc. | 
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it was held 
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14. A. is leſſee at ⁊uiil, leſſor leaſes to A. fer years, remainder 
zo B. in fee, this is good witheit livery; for poſleſſion countervail: 


by Walm{. livery. D. 269. b. pl. 20. Marg. cites Paſch. 38 Eliz, C. B. 


ley upon 
evidence, 


Cooper.v. Callambill, 


* 


that 2 gift ia tail, &c. to leſſee at will, or cant ot ſuſ-rance, is good without livery and ſeiſin, 
Noy. 58. Cooper v. Columdel. | 


Roll. Rep. 
333- S. P. 
By Dode 
ridge J. 
* 
to by Coke 
Ch. J. Hill. 13 Jac. B. R. in S. C. 


15. Covenant to ſtand ſeiſed fr acquaintance ſake, to the uf 
of A. for life, and after for conſaziguinity 79 the uſe of B. in tail ci 
ce; the remainger is gerd, and yet the particular eſtate is not 
altered, but remains in the covenantor during the life of thc 
ceſty que vie. Arg. Mo, 310, in Englefield's Caſe, 

16. A remainder cannot be limited or expectant on a limited 
and qualified fee-frmple ;, for all the eilate of the land is in the 
feoffee. 10 Rep. 97. b. A note of Lord Coke in Seymour's 
Caſe. 

17. If lands are given to one and his heirs ar {ng as J. 8. 
has iſſue fis bady, the remainder over, this is a fee- ſimple deter- 
minable, and the remainder is void; per Doderidge J. 3 Bultt, 
184. Trin. 14 Jac. B. R. in Caſe of Cooper v. Franklin. 


S. P. Arg. Roll. Rep. 357. in Caſe of Bennet v, 


Sir Richard Lewknor, 


18. A. ſeiſed in fee made a /eaſe to J. S. and W. R. to hold to 
them for 40 years, if A. ſo long lived, in truſt for A. to receive 
the profits during her life, and that after her deceaſe one moiety 
ſhould be 72 B. and the other moiety to C. their executors, admi- 
niſtrators and afligns ſeverally and reſpectively, fer the term f 
1000 z-ars, The Court did object, and doubt that the remain- 
der was void, becauſe, 1ſt. It ſhould not paſs to them by way of 
preſent eſtate, becauſe they were not partes t2 the deed. 2dly. It 
cannot be a contingent remainder, being a remainder for years 
depending on an eſtate for years, and there cannot be a contingent 
efiate fir years, becauſe a leaſe for years operates by way of con- 
tract, and therefore the particular eſtate and the remainder 
eſtate operate as two din gftates grounded on ſeveral con- 
tracts, Raym. 140. 150, 151. Paſch. 1653. C. B. Corbet v. 
Stone. 

19. Deviſe 4 f. for 15 years, remainder to the right heirs of J. 
D. is not good, but a deviſe to A. for 15 years, remainder 7 
the firſt jon of F. D. is good, becauſe deviſor takes notice that he 
hath not a ton, and intends a future act. Per Bridgman Ch. 
J. Raym. 83. Mich, 15 Car. 2. C. B. in Caſe of Bate v. Am- 
herſt aud Norton. 

20. A dæviſe to an infant en ventre ſa mere, for 15 years, if it be 
with a remainder over, is good by way of cxecutory devile, Per 
Bridgman Ch. J. Raym. 83. Mich. 15 Car. 2. C. B. in Caſe 
of Bate v. Amherſt. 

21. An e/tate at will may, without doubt, be limited to com- 
mence aſte the death of anither. Sid. 347. Mich. 1 9 Car. 2. B. R. 
in Caſe of Geary v. Bcarcroft. 22. An 
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22. An eflate for life ſettled by deed of A. to B. will not ſup- 
port a coutingent remainder given by will of A. to B. See 4 Mod. 
316. Mich. GW. & M. B. R. Moor v. Parker. | 
23. If a gift be made 4% A. and his heirs awhite ſuch a tree flands, 
no remainder can be limited over, and yet there may be a poſli- 
bility of reverter. 1 Salk. 231. pl. 9. Per Cur. Hill. 9 W. 3.[ 384 
C. B. in Caſe of Eyres v. Faulkland. 


(C. 2) Mere it may be limited without a parti- 
cular Hſtate. 


. A Particular eſtate is nat neceſſary in a deviſe; for if a deviſe Executory 
be to A. for life, where there is no ſuch perſon, remain- derrje needs 


a 3 8 "Ii no particu- 
der to B. in fee, B. ſhall take, though there is no eſtate PFeces ir fume 


dent. Per Harper J. PL C. 414. Mich. 13 & 14 Eliz. in Cafe ſupport it; 
of Newvs v. Larke. for it ſhall 

deſcend to 
the heir till the contingent happens, and is not like a remainder at cammon law, which muſt 
veit co inſtante that the particular eftite determines. Per North Ch. J. and the caſe was, that 
lands were deviſed to A. till B. ſuould attain his age of 21, and alter he ſhall heve attained his 
ſaid age, then to A. and tis heirs for ever; and if he dies before that age, then to the heirs of 
the body of B. and their heirs for ever. It was held that a fee veſed in A. preſently; fo that 
tough A died before 21, his heir ſhall take. 2 Mud. 289 Hill. 20 & 39 Car. 2. C. B. Tailory. 
Bddal. — S. C. Freem. Rep. 293. pl. 256. lays the Court inclined accordingly, but docs not 
n:1tuton that judgment was given. 


2. If land is deviſed in tail, remainder in tail, and the fir} 
d viſte diſagr ces, he in remainder ſhall have it, Fer Harper J. 
PL C. 414. in Cafe of Newys v. Larke. 

3. Remainder 1% a uſe docs not want a particular ęſtate to ſup- 
port it, for they are two ſeveral eſtates; ſo that there is no ne- 
cettity by way of uſe for the one to have aid of the other. Arg. 

Mo, 310. in Euglefield's Cafe. 

J. A deviſed lands 10 M. for 5 years, io commence at Michaehnas Noy. 43. 
riext after the death of teflator, remainder to N. and his hvirs, A. 5 
died before Michaelmas; this cannot take place eo inſtante, that . e | 
A. died, becauſe of the term for years coming between A.'s adjudged 
Leath, and the commencement of the leaſe; but being in the . 
caſe of a deviſe, the frechold in the mean time ſhall deicend to ca Are: 
the heir of the deviſor; and ſo the remainder adjudged good. 2 Wms.'s 
Cro. E. 878. pl. 8. Paſch. 44 Eliz. B. R. Pay's Caſe. | _ e 

1722. in Caſe of Core v. Gore. 


5. Huſband and wife covenant to levy a fine of the wife's land Sn 351. 
72 the uſe of the heirs of the body of the huſband on the wife begotten. f Jo 
Here is no eſtate for life to the huſband by implication, becauſe Mich. ; W. 


the eftate was the wife's, to which he is a ſtranger ; and fo the & N. S C. 


limitation void; for taking it as a remainder, there is no pre- — 
cedent eftate of freehold to ſupport it. 2 Salk, 675. Hill. 3 W. & by, ard ſays 
M. B. R. Davies v. Specd. this judge 
ment was 
armed in parliament. — Show. Parl. Caſes 104. S. C. affirmed, —Carth. 262. Hill. 4 


& M. in B. K. adjudged, | : 
Go 4 6. A 


. 3 
<8 
+£Y 
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1 Nod. 7 6, A grant of a ev ce in futuro, is good, and is not a grant 
- 2 5 of a remainder or veverſion, ſo as to nee the ſupport of ſome 
580 S. C. Particular eſtate, but it is only a grant of a future intereſt, or of 


eamdzed, an intereſt to commence in futuro, when there is one in poſ- 


— d. * . 7 . . 
_ C. ſeſſion. Carth. 350. Trin. 7 W. 3. B. R. in Caſe of the King 
according- V. Kemp. ö 

15.—4 Mod. 

275. S. C. adjudged accoriingly.—2 Salk. 465, S. C. adjudged accordingly. And the Court 
held that it is the fame of the graut of a new vert. 


[ 385 1 (C. 3) Mat is a ſufficient Particular Eitate. 
ant of Freehold. 


A contingent 1, A Seiſed of lands in fee, makes a leaſe fer years to B. re- 
—_— _ 1 mainder in ?a:/ 4 C. remainder to the right heirs of B. 
tendon 4 in this caſe B. has nothing in the fee, it is a contingent remarnder 
tzrmefyears, to the heir of B. If C. dies without iſue in the life-time of B. the 
— remainder is void, for the foundation and fupport of this con- 
ance of the tingent remainder fails, becauſe it ought to have a freehold to 
freehold. ſupport it when the remainder falls out; and in this calc it is not 
—_ ſo, for C. died without ifſſue in the life-time of B and B. during 
229. 9W.3. his life cannot have an heir; in this cafe a leaſe for years made 


C. B. in by B. is of no effect any longer than for the years firit li- 


Scattergood mited to him, for he has nothing in the remainder. Jenk, | 


V. Edge. 248. pl. 38. 
1 Rep. 135. 
Per Gawdy J. in Chudleigh's Caſe, 


The Re- 2. A. levied a fine to B. nd C. with remaindrr to A. for go 
Rome years, if he ſhould 0 Jong live, the remainder t D. All the 


makes a 1 i 

quære if Juſtices held, that all the remainders are void, becauſe the 
_ 7 eſtate of franktenement during the life of A. does not paſs by 
forvears render out of the conuſees ; but the complete inheritance re- 
- U 


and by mains in the conuſces. Mo. 488. pl. 686. Paſch. 38 Eliz. Hol- 


other in- craft's Calc. 
denture, 


the uſe declared over from the conuſces, if this had been a good uſe by the principles of the 


law. Ibid, 


3. A. deviſed to truflees and their heirs till J. S. ſball be 21, and 
then to J. S. and fer wat of ſuch yſive then to J. N. J. S. died be- 
fore 21. Per Maynard Lord Commiſſioner, this is not ſuch 2 
remainder as though the particular eſtate fail, the remainder 
ſhall be void. The fee is deviſed to the truſtees, and lodged 
in them, and no abſolute term carried out, but only a direction 
how to diſpoſe the profits till J. S. be 21, 2 Vern, 138. pl. 137. 

Paſch. 1690. Levet v. Needham, 
2x 4. A. ſeiſed in fee, by deed and fine, conveys to truſtees for 79 
the 79 i e "IA. | 8 
years to A. Jears, 1 A. fo long live, remainder to truſtees for 3000 years, 
the remain- and after the death of A. then to his firſt, &c. ſons in tail male, 


&r was li. whether this is a good remainder to the firſt, &c, fon — 
0 


S 11 a 1 


, In. ana. 


9 09 


— — 5 © 
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+ © 
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Court took time to conſider. 2 Vern. 370. pl. 334. Mich. 1699. limited 70 
Penhay v. Hurrell | 42 67 7 
tic lifes 
rer inder to the wife for her jeinture, remainder to the heirs of the body of A. &c. the tail 
veſted in A. 's eldeſt fon. 2 Vern. 754. pl. 639. Mich. 1717. Elie v. Oſburn. 


5. A, ſeiſed in fee deviſed to B. his eldeſt ſon fer 50 years, if And it cane 
he ſo long ſhould live; and as for my inheritance after the ſuid term, not be an 
I deviſe the ſame to the heirs male of the bidy of B. and for default 3 
of ſuch ¶ te, then to C. This deviſe to the heirs males of the body then the li- 
of B. is void in its creation; becauſe for want of an eſtate of 7409s 

. 3 . 8 Over are 
freehold to ſupport it, it is void as a remainder, and the re- void. 
mainder to C. takes effect preſeatly, 1 Salk. 226. Hill. 5 W. 4d. 259. 
& M. B. R. Goodright v. Corniſh. S. C. ad- 

af judged; for 


it is limited expreſsly &s a rrmatrider. 12 Mod. 53. S. C,— Comb. 254. adjudged. Paſch. 6 W. 
M. B. R.——-- Skin, 408. S. C. And for default of r/jue of 5. then to C. for life, and after C. 
deccaſe to C. ſon in tail, and ſo on. B. ſuffered a recovery, and died. It was held that this 
recovery did not bar C. for E. had no frechold, but was only tenant for years with a contingent 
remainder, which was void, not having a particular eſtate to ſupport it; fo that the franktenement 
was veſted in C. and though the tee deſcends to B. yet he remains tenant for years, and there can 
be no merge? ; for B. has the franktenement, —- 2 Vern. 735. in the Cale of Newcomen v. Bark- 
ham, cites the Cale of Long v. Beaumont in che Houle of Lords, where a deviſe was to the heirs 
male of Eliz, Long lawtully begotten, and for want of ſuch iſſue to his own right: heirs; and 
that it was there held goed, although it was not ſaid {to the heirs of her body) and that the de- 
ſcription ſupplied the want of thoſe wards, and they were made good by words tantamount. 
And ſce Abr. Equ. Caſes 214. S. C. where it was adjudged in the Exchequer contra to 
the Cale of Goodright v. Corniſh, but that judgment was reverſed in the Exchequer ( 386 ] 
Chamber, and that reverſal was reverſed in the Houſe of Lords, though 10 of the judges were of 
opinion that the deviſe was void. Mich. 1913. between Beaumont aud Long. — Wms. 73 


Rep. 229. S. C. in the Exchequer, by che name of Darbyſon v. Beaumont, but S. P. not taken 


noticc ot, 


6. In a ſcire facias on a judgment againſt tertenants, it was 6 Mod. 134. 
found by ſpecial verdict, that one 5. being ſeiſed in fee, c:nveyed 199: — 
by leaſe and releaſe 79 fragſlees and their heirs, 4% te re of himſelf gifterent 
fer go years, remainder to the uſe of truſtees for 25 years, re- poiut. 
mainder to the heirs male of his cu, body, remainder to his u 
right heirs; the queſtion was, whether S. was tenant in tail, or 
only tenant for years: and the Court held the limitation to the 
heirs male of the body to be void, becauſe there was no pre- 
ceding eſtate of freehold limited to ſupport it, and it ſhall not 
be implied cantrary to the intent of the conveyance ; and if it 
could be implied, it muſt be out of the eſtate given to the heirs 
of the body, which cannot be, becauſe this is a new uſe, whereas 
a reſulting uſe is always from the old eſtate and parcel of the 
old uſe; and here the eſtate takes efle&t by tranſmutation of 
poſſeſſion out of the ſeiſin of the truſtees, and not like FEN- 
wick AND Mir.rorD's Caſe, where the owner covenanted to 
ſtand ſeiſcd to the heirs of his body: and yet per Powel J. even 
in that caſe, if there had been an expreſs eſtate limited to the 


covenantor, it had been otherwiſe. 2 Salk. 679, 680, Hill. 


1 Ang, B. R. Adams v. Tertenants of Savage. 


(C. 4) What 


3 "——_ 1 — 
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(C. 4) What is a ſufficient Particular Eſtate, 
where there 15 a Freehold. 


1. 7 EASE tz ane fer life, remainder to the right heirs; this is 2 

good remainder to veſt on the death of leſſee for rhe 
inception in his life. Roll. R. 215. Per Coke Ch. J. Trin. 
13 Jac. B. R. in Caſe of Harris v. Auſtin, cites 7 H. 4. 

2. A. leaſes land or life to B. the remainder to the heirs of the 

lady of J. D. B in the life of F. D. ſurrenders 10 A. the leſſor; the 
leaſe, notwithſtanding the ſurrender, ſhall ſupport the contin— 
gent to the heirs of the body of J. D. fo that if J. D. dies, having 
iiſue, in the life-time of B. the iſſue of J. D. ſhall take the eſtate. 
Jenk. 248. pl. 38. 
3. Leſſee for lie, remainder for life, remainder to the right 
heirs of J. S. Leiſer for life makes a jeofment in fee; J. S. dies 
in the life-time of him in remainder or life; this right of remainder 
fer liſe tupports the contingent eſtate. Jenk. 248. pl. 38 

4. If a leaſe be made 4 A. for the life of B. the remainder t9 C. 
in fee, A. dies before [BJ]. An eccupant enters; here is a remain- 
der without a particular eſtate, and yet the remainder continues 
good. Co. Litt. 298. a. | 

5. A rent is granted 12 the tenant of the land fir life, the re- 
nainder in fee; this is a good remainder, albeit the particular 
eſtate continued not; for e inflante, that he tack the particular 
gate, eodem inſtante the remainder w;/t:d; and the ſuſpenſion in 
judgment of law grew after the taking the particular eſtate, Co. 
Litt. 298. a. 

6. If a man grant a rent 79 B. for the life of A, the remainder 
to the heirs of the body of A. this is a good remainder, and yet it 
muſt vet? upgn an injtant. Co. Litt. 298. a. h 

7. It r diſſeiſes his tenant for lite, and after makes a new 
leaſe for life to bin, the remainder in fee, this remainder is void, 
becauſe the tenant for life is remitzed to his eſtate, which was 
made long before the remainder appointed; fo that the eſtate 
precedent was not made at the time of the remainder, and there- 
fore the remainder is void. Arg, Pl. C. 25. b. Paſch. 4 E. 6. 
in Caſe of Colthirſt v. Bejuſhin. 

8. If the heir endes his mother, the remainder in fee, the re- 
mainder is void, though livery and ſeiſin is made to the feme, 
becauſe the dower has relation to the death of the baron, cauſa 
qua ſupra, Arg. Pl. C. 25. b. in Caſe of Colthirſt v. Beju- 
ſhin, : | 
9. If feme is tenant for life, and confirmation is made to her and 
her huſoand, this enures as a remainder to the huſhand, and yet 
it does not paſs out of the leffor at the time of the firſt eſtate. 
Per Hales J. Pl. C. 31. b. in Cafe of Colthirſt v. Bejuſhin. 

10. A. for advancement of his ſon, and of his name, blood 
and poſterity, covenanted to ſtand ſeiſed to the uſe of himſelf 

WF 
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Remainder, 
for his life, and after 79 the uſe of his ſon and ſuch wife as he ſhall 


marry, and the heirs male of his bedy. A. dies, and the ton marries; 
the conſideration raiſes the faid uſe to the wife, and the e of 
the ſn will ſupport this contingent remainder to the wife till the 
marriage, and then the eſtate of the ſon will change from eſtate 
tail, to him alone, to a joint eſtate to him and his wife, and the, 
her; male of his body. Jenk. 328. pl. 52. cites Trin. 5 Jac. in 
the Court of Wards, 

11. A caſt upon a demurrer, by directions out of Chancery S. c. ; >. 
for the opinion of the judges was, viz. A. ſeiſed of lands, ſet- 545: 534 
tled them te the uſe of himſelf in tail, remainder 1 tru/7zes, in truſt 
to mate leaſes as a provifien for his nephews and meces, and in default 
of ſuch, for a proviſion for his own fiftersz; and in cate none of 
luis brothers or ſiſters, or any of their children be living, then 
immediately, or after the term of 21 years ended, le the ute of Þ. 
and C. and D. his brothers, ſucceſſevely in tail male, remainder 72 
the leſſor of the plaintiff, A. died without iſſue, B. and C, died with- 
out i ue male, but B. bad iſue a daughter, and A. himſelf had ſiſters 
living. Reſolved per Cur. that all this is one ſentence, and a 
cond:tinr: precedent, that none of his brothers or ſiſters, or any of their 
children be then living, which is not in the caſe, and fo all the 
remainders void, and judgment for the defendants. 2 Lev, 157, 

158. Hill, 27 & 28 Car, 2. B. R. Comberford v. Birch. 

12. Jule for life given by deed will not ſupport a contingent 2 V. R. 
remainder given by will, in which there is no particular eftate to You 2 
ſupport ſuch remainder; ſo that in ſuch cate no eſtate tail paſſes, S0 % eture 
but he has only eſtate for life, 4 Mod, 316. Mich. 6 W. & M. tor lite, 
Moor v. Parker. „ 


will not ſupport a remainder which was not created with it, but was created 5; gz Er deed. 
Arg. and the Court ſeemed to think the rematuder void; (but no judgment was given. 2 Jo, 
244. Intratur. Trin. 30 Car. 2. B. R. Key v. Gamble. Fe me tenant for life. Baron 4c nfes 

bo the heirs of the body of the fene, if they attain to 14 years; ſhe has atterwards ſue, but betete 
this iſſue comes to 14 years e ſuffers a recovery ; this is not @ remainder, but an executory de- 
viſe, and though the wife has cftate for lite, yet this is a new dev!ſ* to take place after her d. 
and is not as a remainder joined to an cttate, Lev. 135, 136. Snow v. Cutler, —Ray, 62.5. C. 


Sid. 153. S. C. 


13. A. upon the marriage of B. his fon with C. ſettles lands 
to B. for life, remainder zo C. for life, remainder to the heirs of 
their two bodies, remainder 4% B. in fee, B. and C. by deed and 
fine mortgaged in fee; and ſubject to the mortgage, the lands 
are ſettled to the uſe of B. for life, and after B,'s and C.'s death, 
to the heirs of the body of C. by B. to be begotten, remainder to the 
right heirs of B. After the death of B. C. ſuffers a common re- 
covery; the queſtion was, if the eſtate to C. for life by the firſt 
ſettlement, and the limitation to the heirs of her body by the 
ſecond, did conſolidate; and if it did, whether C.'s eſtate was 
alienable within the ſtatute of 11 H. 7. 20, Ld. Wright doubted. 
if they did not conſolidate, though by /everal deeds, and faid the 
authorities are only in the affirmative, that if by the fame deed, 
they ſhall conſolidate, not negatively, that if by dilterent * 

they 
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they ſhould not; and cited the Cafe of Prgvs v. Mirrokp, where 
no exprets eſtate for life was limited, but aroſe by implication, 
and there it was held that the eſtate was conſolidated. 2 Vern, 
R. 486. pl. 441. Hill. 1724. Clifton v. Jackſon. 

* 14+ A. deviſes al his freehold, capybold and leaſehold, and all his 
real and perſonal eftate not before deviſed, 10 3 truſtees, their heirs, 
executors and aſſigns, in truſt to pay his ſon B. an annuity; and if 
he ſhould have any child or children, he gives the reſt, and re- 


fidue of the rents, & c. of his ſaid truſt-eſtate during B's life, for 


the education and benefit of B.'s child or children; and then goes 
on, and gives after B,'s deceaſe a moiety of the truſi gſtate to ſuch 
child and children as B. ſhall leave, their reſpective heirs, &c. 
and gives the other mniety to the child and chilaren of C. his grand- 
fon, and every other child and children F D. his daughter, their 
heirs, &c. and if B. dies without iſſie, he gives the firſt moiety 
ro C. and cther child and children of D. and their heirs, &c. 
and direfts an annual payment to ſuch wife a; B. ſhall marry. A. 
died; B. married and had iſſue a fon and a daughter, and died; 
afterwards C. married, and had iſſue K. a daughter, and died. 
It was objected that this limitation was not good for the daughter 
of C. to take by it; becauſe the truſt- eſtate determining upon 
B.'s death, the limitation to C.'s children was of a legal eſtate, 
and being per verba de preſents, could enure only as a contingent 
remainder, and conſequently K. the plaintiff, could never take, 
becauſe not in eſſe at the determination of the particular eſtate 
by the death of B. But Lord Chancellor faid, the whole de- 


pends upon the Hater intent, as to the continuance of the eftate de- 


viſed to the truſtees, whether he intended the whole legal eſtate to 
continue in them, or whether only for a particular time or pur- 
poſe : if an eſtate be limited to A. and his heirs, in truſt for B. 
and his heirs, then it is executed in B. and his heirs ; but where 
particular things are to be done by the truſtees, as in this caſe, the 
ſeveral payments that are to be made to the ſeveral perſons, it 


is neceſſary that the eſtate ſould remain in them, fo long at 


leaſt as thoſe particular purpoſes require it; that no authority 
has been cited to warrant the doctrine, that in caſe of ſuch a 
eneral limitation to truſtces as the preſent caſe is, that they 
ſhould have but a particular intereſt, and then that intereſt to 
determine; ſuch a caſe might indeed be framed, but was never 
intended here, there being many purpoſes to take effect, which 
might endure longer than the life of B. and the taking it in fo 
confined a ſenſe, would be making a forced conſtruction to diſ- 
appoint the teſtator's intent, which was to make an intire diſpo- 
ſition of the legal eſtate to the truſtees; and that the whole there- 
fore being in the truſtees, ſupports the ſeveral uſes that are to 
ariſe out of their intereſt, which continuing in them until the 
birth of the plaintiff, is good either way, whether it be taken as 
a future limitation, or as a contingent remainder of a truſt. 
Caſes in Equ. in Lord Talbot's tune. 145. Mich. 1735. Chap- 

man v. Bliſlet, | 
(D) To 


- 


Uu r eſtate determines, for the apparent expectancy which the law 
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(D) To whom it may be limited. 


Di. IF a man /eafes for life, the remainder to the right heirs of the ac as cog- 
donor, this is a void remainder; becauſe he cannot make fa ind 


his heir a purchaſor without departing from the fee out of him. fee, levied 
D. 4 & 5. Ma. 156. 24. ] 7 
fs rife for life, remainder in tail male to B. his for, temainder to his own right heirs, B. died 
ewithout tſſue ; A. in the life-time ot M. the tenant tor life, made a leaſe for years and died; ad- 
judged, that this leaſe was good, for he hed it as reverſion, and the limitation to his on right 
heirs is void. Cited in Bingham's Cafe. 2 Rep. 91. b. as adjudged Trin. 31 Eliz. B. R. in Caſe 
of Fenwick v. Mitforde. --—- S. C. Lea 182. pl. 256. Adjudged a reverſion and no remainder ; 
and Gawdy faid, that this Imitation is merely void; and Wray ſaid, it was as if he had made 
« feoffment to the ule of one for liſe, without any further limitation. Mo. 284. pl. 437 
S. C. that upon conferences of all the judges of England, it was adjudged that it ſnall be taken 
a» the ancient uſe, and that the conuſor had never ſcvered it from his perſon. But Anderſon, 
Periam, Walmſley, and Fenner, were e contra, and ſo were Popham then attorney 28 ] 
general, and Coke now attorney general ; becaute as they held the fine or a teofiment, < 399 

is a determination of all the old ules in the feoffor or conuſor, and the limitation upon the 
teoffment is to be ſaid wholly new,—And. 288. pl. 207. S. C. adjudged accordingly. —Read 
and Morpeth v. Errington. S. C. Adjudged accordingly. Cro. E. 321. pl. 10. Paſch. 36 Elize 


[2, A remainder may be limited 72 the right heirs of F. S. J. S.“ The right 


Bing dead, and his right heir ſhall take it.“ 11 H. 4. 74. By this belt an 
name. 9 H. 6. 24.4 purchafor, 
and ſhall 


not have his age. Br. Done, &c. pl. 11, cites 8. C.— If a leaſe for life be made, the remainder 
to the r2gAt herrs J. S. J. S. ring then alive, it ſulhceth that the inheritance paſſeth preſently 
out of the leſſor, but cannot veſt in the heir of J. S. Becauſe, living his father, he is not in rerum 
natura, for non eſt hæres viventis; ſo as the remainder is good upon this coutingent, viz. if J. S. 
die during the life of tne lefſee, Co. Lid. 478, a. | y 
So if a rent be granted for /ife unto the vt ticirs of J. S. who is alive, the remainder to T. &. 
Now all the grant is void, becauſe there is not any perſon who may take immediately, and the 
remainder cannot be good but in teipcct of the particular eſtate, unleſs in ſpecial caſes. Perks: 


13. S. 53+ 
3. Se if J. S. was alive al the time, if he dies before the particu- S. P. For 


right heirg 


od 
has, that he ſhall have an heir. 9 II. 6. 24, Contra 11 H. 4. . 
7 4.5 purchaſe. 

Br. Done, 


&c. pl. 25. cites 12 H. 7. 27.—— Ibid. pl. 33. cites 12 E. 4. 2. pl. 37. cites 32 H. 6. 
S. P. But if there was no J. S. at the time of the remainder made, but an F. 5. bern aftere 
wards, and has iſſue, and dies before ſuch time as the leſlee tor lite dies, yet in ſuch cafe the heir 
ef J. S. ſhall take nothing after his death. Br. Done, &c. pl. 22. Cites 2 H. 7.14, Br. 
Grants, pl. 131. cites 5. C. b 


C4. If the eſtate be made to one for life, remainder to another, Br. Done, 
remainder to the right heirs of the leſſee, this is a good remainder in 2 Q . 
fee. 11 H. 4. 74. Agreed.] 

[5. If a man ſurrenders a copybold to the uſe of J. S. for life, the See Copy- 
remainder to the uſe of an infant en ventre ſa mere, this is a good hold. 
remainder, * though he was not born at the time of the creation fel. , 
thercof. Mich. 13 ſa. B. R. Agrecd.] N 

6. If a rent be granted wnto Fa S. for life, the remainder in fee 
lente him who ſhall firfl come to Paul's the next day in the morning, 
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389 Remainder, 


this remainder is good upon condition, viz. if J. 5. does not die 


before the time, and alſo if one come to Paul's the next day in 


the morning, and if he 2e firft comes is not a monk, or other per- 
n who is difabled to take by the grant, Perk. S. 56.] 

7. So if the remainder be granted unto him whom J. S. ſhall 
nanie, within 3 days, &c. Perk. 26. S. 56. 


(E) By what Words it may be created. 


8. P. By [I. 1 a man leaſes for life, and that after his death, the lands 

—_— redibumt to another, this is not a good remainder, though 
ep. 310. it be redibunt inſtead of remanebunt. 18 E. 3. 28.] 

10 Es of 
Blandford v. Blandford. cites 8 E. 3. 18. bu: it ſnould be as in Roll. — Pl. C. 170. b. in Caſe 


of Hill v. Grange, cites S. C. 


2. A. gives land to J. S. in tail, and for default of iſſue to W. N. 
habendum in tail. It is a good remainder by this habendum, with- 
out a word of remainder; per Cur. and well, for the firſt words 
of gift extend to both. Br. Done, &c, pt. 38. cites 9 E. 2. & 

Fitz. tit. Feoffments, &c. 107. | 

390 ] 3. If land be given 1 the baron and fe me, and to the heirs of them, 
& alits heredibus ecrum fi heredes de corporibus eorum exeuntes defi- 
cerent ; if the n of the baron and the daughter of the feme inter- 
marry, and the baron and feme die without iſſue of their bodies, the 
ſon of the baron and his feme ( daughter of the feme) ſhall not 
inherit, and yet the one is heir to the one, and the other is heir 
to the other. Per Preſton. Quære & ſtude inde; for this ſeems 
to be a remainder in fee which ſhall ſurvive. Br. Tail & Dones, 
&c. pl. 12. eites 5 H. 5. 6. | | 

4. Leaſe for life to A. and that afterwards B. ſhall have the 
profits, is a good remainder, Per Haughton J. Roll. R. 319. 
cites 36 H. 8. b. and ſays it is much ſtronger in a deviſe. 

* 8 5. J. S. made a leaſe for /ife to A. habendum to A. and B. and 
Where a Ce and D. for term of their lives, and the lives of either of them fur- 
leaſe was viving ſucceſſively; adjudged that B. C. nor D. can take by way 
mo Ho — of remainder, which cannot be joint, becauſe of the words (ſuc- 
{1-45 ceſſively, &c.) and in ſucceſſion they cannot take for the uncer- 
C. and his tainty, who ſhall begin and who mall follow. Hob. 313. pl. 
4. a 390. Trin. 27 Eliz. B. R. Rot. 850. Windſmore v. Hobart. 

ſurceſtrely, fcut ſcriluxtur & nominentuy in ordine; G. died, and then the wife died. Reſolved 
that this was a good efiate in remainder to the daughter. becauſe the ſubſequent words ſicut 
ſcribuntur, &c. make their cſtates certaia enough, and ſhall be taken to be, ficut ſcribuntur & 


| nominemr in eadem chartz. Godb. 220. pl. 320. Mich. 11 Jac. C. B. Hill v. Grubtram, — 


C. Le. 246. pl. 400. Grubham's Cafe accordingly. 


(F) Wis 


( 


Remainder. 390 


() zo tall have the Remainder. 


[1. * a copyheld be ſurrendered to the uſe of a feme covert and a &. C. Rol. 

Aranger, the remainder ie the right heirs of the bodies of the 15 F 
barn and feme begotten, and after the feme dies having iſſue by 14. A 
the baron, yet he ſhall not have the remainder during the life & b d 31. 


of the baron; for he ought to be heir of 4% bodies of beth, who n. 


ac. B. R. 

hall have it. Reports 13. Ja. Lane v. Pannel, 14 Ja. Ad- . 

judgcd.J * 1 
ICs . 


But the report there (as it is printed) is not very clear, there being in the ſtate of the caſe, the 
word (furrender) twice, which, in the ſ-cona place where 1t 1s mentioned, confounds the ſenſe; 
but afterwards the ranger ſurrendered his moiety to the baron and feme and their heirs, and 
they were admitted accordingly, after which the baron ſurrendered it in fee to J. D who was 
admitted; after this the ſeme died leaving iſſue, and then the baron died. Adjudged per tot. 
Cur. that the iſſue cannot have treſpaſs; for when the ſtranger {urrendered his moiety to the uſe 
ot the baron and femr, this wes a {everance of the jointure between him and the teme, à d the 
baron aliening the whole, the ahen-e had a motety for the life of the feme defeaſible by the feme, 
and the other moiety for the hte ot the ſtranger, and then when the feme died, the «c{tate of the 
defendant | the eee is determined as to one mozety, and then the remainder of that moiety 
ought'to veit [if at all]; but the iſſue (who wes the plaintuit) being heir of the body ot the teme, 
begotten by the baron, could not take the remainder limited to the right heirs of the body of the 
baron and teme during the baron's life; for during his life he cannot have an heir, and he that 
Ought to take the remainder mult be heir of the body, both of the baron and feme, or other. 
wiſe he ſhall not take (as the Court held {trong!y}, and therefore the remainder of the ſtranger 
as to this moiety [13 gone], and conſequently though the baron afterwards died, yet | the ulue 
Cl uever have tt], 


ſ2. So if the baron males ferffment to the uſe of his avife for life, Dal 20, 


the remainder to the right heirs of the bodies of the baron and feme, * 5 
the iſſue of their bodies ſhall not have the remainder during the 8. C. — 


life of the baron, though the baron has not any eſtate in the 5. C. cited 


land. D. 1 M. a. 99. 71.) N 102. 


pl. 132. 


Paſch. 50 Eliz. B. R. in the Caſe of Allen v. Falmer. 


D 


3. If a man devifes land to 2 for their lives, remainder to their | 391] 


2 ſons, equally to be divided, and to their heirs, and each to be the This cafe 


ether's heir, and that if they bath (naming them die without iſſue, he By nw 


that it hall remain to another; by thoſe laſt words this is an eſtate and not be- 


tail, and after that one dies without iſſue, bis part ſhall go to ug in the 


. g p a report of 
him in remainder. P. 12 Ja. B. Relvived per Cur. between pn. ofthis 


| Johnſon and Smart.) | time and 


term, the 

Court thought it was inſerted in his Abridgment upon the report of ſome other perſon. end not 
by himſelf, and to confirm this, a repor: was ſhewn by Dolben J. in 2 very fair MS. of a Caſe 
between Jon x so AND SMART of the ſame year and term, and in the fame Court which the 
judges thought to be the caſe intended in the Abndgment ; bu: the caſe was of a ſurrender of cu 
torzary lands, and not upon a deviſe ; and it was agreed upon the trial at the bar, that if » copy- 
hold be ſurrendered 10 the uſe of two ſons in tail, and if one dies without ue, the other farli te has 
heir, and / both die without Yue, then to the ute of anther in fe, and ater one dies without iſſue, 
the ſurvivor ſhall have the whole. 2 Jo. 274. Mich. g2 Car. 2. R R. in the Caic of Holmes v. 
Meynel. 2 Show. 138, 139. Nich. 33 Car. . B. R. in 5. C. by Pemberion Ch. J. ac- 
cordingly, and that Roll was fcarce of age wthc.cn to report at tet wine, Raym. 455 

n 3, C. according!y, 
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Remainder, 
Cownden . If a man deviſes 10 J. his ſon in tail, and that if he dies uith= 
4 5 _ out iſſue, it ſhall remain to the right heirs and poſterity of the deviſer 
860. pl. and his name, for ever equally to be divided between them, part 
1181. Hill. and part alike, and dies, and after J. dies without i ue, there being 


:4J2s.C.B. at the time of his deviſe, and at his death, 2 daughters of the 


The deviſ 4 
Rjudged : fifter of J. and one G. the uncle of . In this cate the uncle, though 
"46-0 


_— he is more near of the name to the deviſor, yet inaſmuch as he 
© vl. by is not heir to the devifor, the daughters being alive he cannot 
accoreing- take it by the deviſe; and therefore the deviſe is void, and the 
ly— daughters ſhall have the land as next heirs #t the common 


* law. M. 12 Ja. B. R. Adjudged between Camden and Clark.) 


accordingly. Coronden v. Clerk. — Jenk. 294. pl. 42. ſays, this is a new form of inheritance, 
if the brother ſhould have this land, and ſhould have a daughter who has a fon in the lite of lus 
grandfather, or afterwards; the fee upon the death of the grandiather ſhoutd be in abeyance 
during the ute of the daughter, if this citate ſhonld be allowed. Judged, and atirmed in error, 


Id. C. Co. F. If a gift be 10 A. for life, the remainder to the heirs males, 


Seo er heirs females of J. S. and J. S. dies, he who ſhall have this 
Nzewco- remainder cught ts be heir at common law to J. S. and alſo heir 


Af V. male or female, according to the gift, or otherwiſe he ſhall 


ee not have this remainder. 1 Rep. 103. a. b. Shelley's Caſe,] 


2 Vern. 735. Hill. 1916. finds fault with the opinion of Coke obiter in $uritty's Cale, ant 
that of Hobart in the Caſe of Co vv. Crank | pl. 4. above} their opinion not being <5 
he ſays) upon the point adjudged; and that beſides, riglu 1calon and common ſcuſe pe 
again!t tkoſe obiter opinions. 


6. Where a /eafe is made for term of ie, remainder to the heirs 
ef W. J. there the eldeſt ton of W. J. it W. J. be dead at the 
death of the tenant for life, ſhall have fec- ſimple by theſe words 
(to the heirs of W. J.) without more. Br. Lſtates, pl. 4. cites 


22 H. 6. 15. 


D. 337-pl. 7. Tenant in tail ſuffered a recovery to the uſe of himfelf and 


36. Ham- wife for life, remainder ſeniori puero of the body of the huſband - 


— in tail, remainder over; and afterwards the ſaid huſband and 
ports it on Wife levied a fine to the uſe of himſelf and his wife for life a3 


the Englih aforeſaid, remainder to the e/def? child of the huſband in tail, 


2 remainder over; the wife died, and 5; years paſſed. The huſband 


for the married again, and had iſſue a daughter and a ſon afterwards, 
2 and then the father died; and then 5 other years paſſed; ad- 
— judged that the ſon ſhall have the land and not the daughter, 
1.—Ander- by reaſon of the firſt limitation ſeniori filia ¶ puero.] Bendl. 195. 
ſoa 40. fe- pl. 233. Mich. 13 & 14 Eliz. Anon. 


rts it ice ; 
. uero, and judgment for the ſon.— 2 Le. 219. ſays, that on the words in Engliſh, '2 
the 2d deed, judgment was given for the daughter, Mo 4103. reports it puero, and juds“ 
ment on the Eugliſh words for the daughter. O. 94. Lane v. Coups. S. C. reports it to be 
puero, and that 2 juſtices held for the ſon.— Dyer reports that there were 2 deeds, the fiiit 1 


Latin and the other in Engliſh, 


C 392 J 8. Leaſe for life to J. S. remainder to the right heirs of J. B. able 
Jo remain- has iſſue 3 daughters, and dies, the eldeſt ſhall have the remain- 
= der, and not the other with her; becauſe ſhe is the moſt worthj. 
lands limit. Per Wray Ch. J. 2 Le, 219. pl. 275. Paſch. 16 Eliz. B. R. in 
ed un gere- Humphreſton's Calc, 0 
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4) to the right heirs of J. S. who has iſſue 2 ſors, the eldeſt ſhall have it, Per Wray Ch. J. 
a Le. 219. Ibid, | 


9. A. ſeiſed of certain lands, and having 2 ſons, deviſed part 
of his lands to his elde/? ſen in tail; and the other part of his lands 
to his youngeſt ſon in tail, with this clauſe in the will, that if any of 
hrs ſons died without iſſue, then the whole land ſhould remain to a 
ranger in fee, and died, the ſons entered into the lands deviſed 
to them reſpectively, and the younger fon died without iſſue, and 
he to whom the fee was deviſed entered; it was adjudged, that 
this entry was not lawful, and that the eldeſt fon ſhould have the 


land by the implicative deviſe, 4 Le. 14. pl. 51. Mich. 32 Eliz. 


C. B. Anon. 

10. A, deviſed his eſtates to truſtees to convey the ſame zo B. 
for life, remainder to truſtees during his life to preſerve contingent 
remainders, remainder to his 1ſt fon, Oe. in tail male, remainder 


Io his daughters, Sc. And if B. died without iſſue, then he deviſed 


that the premiſſes be ſettled in fourths, viz. one 4th to C. in fee, another 
ath to D. in fee, another 4th to E. in fee, and the remaining 4th to 
F. in fee; and in caſe the ſaid C. D. E. and F. or any of them ſhould 
be dead at the time when by the ſettlement his eſtate was to devolve upon 
them, then the 4th part which the perſon ſo dead ſhould have been in- 
titled to, if living, ſhould be conveyed to the reſpective heirs of the per- 
fon ſo dead. C. D. E. and F. were ſiſters of B. afterwards F. 
died living B. It was objected, that the 4th part of F. was not 
to deſcend to B. her brother and heir at law, but be ſubject to 
an executory devije to ſuiꝶh perſon as would be heir at the death of B. 
without i ie as aforeſaid, and not to veſt in the mean time; but 
Lord C. Parker held that this remainder in fee of the 4th part 
veſted in B. as heir of his deceaſed ſiſter; for there being a de- 
vile of the 4th part to her in fee, the words directing a convey- 
ance to be made to her heir in caſe of her death, are no more 
than what would otherwiſe have been implied, and eri eor::m 
que tacite inſunt nibil qperatur, Wms.'s Rep. 600, 606. pl. 175. 
Hill. 1719, Blackborn v. Edgley. 


(G) How it may be created. Mat ſhall be 
laid a Remainder, and what an Eſtate in Poſ- 


Mien. 1 


[1, IF 3 gift be to the ſeme and to the heirs of the body of her baren 
(ho is dead) of her body begotten, this is not a remainder in 
their iſſue, but he thall cake Jointly with her. 5 H. 4. 3. Quzre 
Fitzh, Tayle. 20. Per Hankf. 
[2. In this caſe the iſſue and the feme ſhall be jeinterants for 


life, with the remainder to the ue in tail, 2 E. 3. 28. Ads 
Judged, ] 1 


vol. XVIII. H h 3. In 


392 
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— Jz. If a gift be to one for liſe, the remainder t9 his right heirs, 


Fol. 414+ this remainder is executed immediately, and does not reſt in 
contingency, becauſe he has the franktenement to whoſe heirs 
the remainder is limited. 11 H. 6. 13. 38 E. 3. 26. b. 37 
El. B. R. Agreed per Cur. between Clark and Davy. 


Bit where 4. So if a gift de to one for life remuinder to his heirs mates, 
A. ſettled this is a fee ſimple executed. 11 U. 6. 13. 
Lands to 


the uſe of himſeli in tail, remainder to B. and the 11s mal? of his body, remainder to C. in tail, 
remainder in fee to his own r19 ht hetrs, with a power of revocation as to the remind-y to B. only, and 
to limit new uſes. And A. afterwards reciting his power, but miſcecies the eſtte of B by 
omitingthe words (of his body bezotten' he declared he revoked the ſaid uſes to B and his heirs 
male; and in the ſame deed limi's the ſaid eſtate to the /aid B. and fri ers males, without faying ot 
his body * begotten. This was adjudged an eilate tail, for were it conſtrued a fee thmple it would 
deſtroy the remainder to C. which A. could not do, Carth. 291. Mich. 5 W. & N. B. R. Gik 
more v. Haxris. [ 03 | 


See pl. 3. in ſs, Men the anceſtr, by any gift or conveyance, tales an eſtate 
the notes - ot Gantions „ : Se 7 BY 

OI Jr Io nement, and in the Jame gitt or conveyance an efrale 1s it» 
(H)pl.gz.— „ ws $9 6 2... 3 — 
Do. Litt. a2. Mited immediately to His heirs in fee or in tail, there the word { heir: ) 
5 0 — i a wird Flimitation, and nit f purcha/e ; for his heir thall be in 

o. Litt. > - . | 

6 5 by deſcent, and ſo the remainder executed. 1 Rep. 104. 

We in Shelley's Caf £ b. 45 E E 
C p N > 4 \ - 4 - 
albeit n 11e ey > A Cs 480 85 Os . 45 . 3 19. 17 . 3 43. 

words 1 be b. 64. , 
limited by | 
way of remainder. As fine was levied to the Father ſor liſe. the remi1in der to the «ld on in tail, 
the rema:nder to the right heirs of the father, ana the father dies, and atier 1h: eldeſt fon died without 
ue, the youngeſt ſon ſhall be adjudged in as heir to his father of the fe- imple, and not as pur- 
chaſor, by name ot right heirs to his tather, and the father had only for lite. Br. Eſtates, pl. 6. 
cites 40 E. 3. g, ———But it the eldeſt ſon had ared without ijJus in tue (je of the father, there the 
father had been in fee; for it was agrecd, that where a man gives ln ty me for life, the remain» 
der to my right heirs, there I have tc--fimple; quod nota, Br. ENA, pl. 6. cites 49 E. g 9.— 
Br. Diſcent, pl. 6. cites S. C. accordingly, though the „ unger brother mitted, that he was in 
as purchaſor; becauſe an eſtate tail, and an eſtate in fee, cou d not be in his brother hm 1 & ſemel. 
Br. Relief, pl. 2. cites 8. C.— Br. Done, &c. pl. 6. cites S. C. - Br. Nuper Obit, pl. 1. cites S. C. 

A. conveyed to the uſe of elf for years, remainder to his Alt ſon in ta. rem nder to the 


heirs of A. though A.'s meaning was, (as appears by the words that his heir ſhould take as a pur» | 


Chaſor, yet it was ruled according to the rules of the law, and not according to his meaning, a 
that A. ſhould take it as a fee executed in himſeif. Cro. E. 344. Trin. 36 Eliz. C. B. in the 
Caſe of FazpzrICK v. FxEDERICK, cited as ruled by the advice of the juſtices in the Court of 


Wards, in che Earl of Bedford's Caſe, 


[6. If a gift be 7s A. for life, the remainder tu the right heirs of 
bim and B. ¶ B. being alive at the time), It feems that this is 
executed for a maiety; for if A. had not had a particular eſtate 
limited to him before, his right heir and the heir of B. ſhould 
have it in common; and though here this thall be executed by 
operation in law, yet he ſhallnot have the whole becauſe of the 
other's not being yet capable; for it was not limited to him- 

ſelf. Dubitatur H. 37 Eliz. B. R. between Clark and Davy. | 
Mo. 593. 7. If a man deviſes to R. his daughter for life, and if” "he marry after 
pl. 823. my Jecenſs, and have heir of her body, that then that heir ſhall have it 
3 V- after her death, and the herrs of her body, that then that heir ſhall 
that . have it after her death, and the heirs of their bodies, (per eadem 
ſeiſed in fee ver h and if (be happen to die avitheut iſſue, then T deviſe it to P. my 
_ % daurltir; this is an eſtate tail executed in R. and the iſſue of R. 
— ſhall not have this by purchaſe upon a contingency; for the 


fer life, word (heir) 18 name colletivum, and is as much as if he _ ſaid 
bo | (B. T8 


lays, 


that f 


one, 


It 
odio 
veſti 
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cheirs) inaſmuch as he ſaid after (and if ſhe die without iſſue), and if ſhe 


marry after 


Dubitatur. H. 37 El. B. R. between Clark and Davy.) wy coca 


and have iſſue of her body, lawfully begotten, then I will, that her heir after my daughter's death 
fera'l have theland, and to the heirs of their bodies bogotten, the remainder to a ſtranger in. fee. It 
was ad uriged, that ſhe had no ettate tail, but for life only; and that the inheritance was in 
her heir by purchaſe, it remaining in abeyance all her life, and ſettling in the inſtant of her death, 
and therefore her baron was not tenant by the curteſy. S. C. Cro. E. 313. pl. 5. Hill. 36 Eliz. 
ſtates it as Mo 593. does; and there Gawdy and Fenner held, that R. had an eſtate for life only, 
it being limited expreſly ſo, and then her heir ſhall take as a purchaſor; but Popham contra ; 
for the eſtate is limited to the anceſtor, and afterwards limited to the heir, and ſhall execute in 
the anceſtor, eſpceially the words being (if ſhe have any heirs) and therefore i ended chat any 
heir ſhall have it. Adjoraatur. _—Gawdy and Fenner held, that the iſſue was a purchaſor; but 
Poplam and Cleach held it an eftx'e executed in R. Ow. 148. S. C. by name of Lilly v. Taylor. 
S. C. cited by 1d. Ch. J. Raymond; who ſaid, that the caſe is really Cub EK v. Dax, and 18 
entered on the Roll Hill. 35 Eliz. Rot. 407. That the ſame caſe is reported in Ow. 148. Mo. 39g. 
and in 1 Ro, Ab. 842. K. the caſe was, Joan Marſh deviſed lands to Roſe her daughter for lite, 
and if ſhe have heir of her body, then I will, that the heir after my daughter's death ſhall have the 
land, and to the heirs of their bodies begotten ; and for d fault of ſuch ilſue, remainder over. It 
is laid in Croke, that it was at firſt agreed by all the juſtices, that a deviſe to one and the heir of 
his body, is an «{tate tail, and ſhall go to all the heirs of the body, heir is nomen collectivum ; fo 
ſays 1 Ro. Ab. 842. K. zccording to Popham Ch. J. and Fenner. ſed adjornatur. Moor, who 
13 a very 200d reporter, ſays, it was adjudged, ſhe hid but an eſtate tor lite, and the inheritance 
in her heir by purchaſe reſting in abeyance all her life, and veſting in the inſtant of her death, 
When Croke reported this Cate he was a young man, aud Rolls had not then begun to ſtudy the 
law, and had this caſe only by hearſay; judgment is not entered upon the Roll, but Moor lays 
it was adjudged ; which is agreeable to my Lord Hale's manner of citing it, who ſays, and ſo is the 
caſe of CIUE RN and Day ; but this is not truly ſtated in any of the books. Moor comes [. 394 ] 
the neareſtto it, as it is upon the Roll. The true ſtate of the Cafe was; XI. ſ-iled in 39 

fee, deviſed lands to her daughter Roſs for life; and if ſhe marry after my death, and have any 
deirs lawfully begotten, I Will, that her heir ſhall have the lands after my daughter's death, and 
the Heirs of ſuch heirs; fo that upon the whole, iſſue is not properly a word of limitation, but may 
de taken eith-r one way or the other. In a conzeyance it is a word of purchaſe, and not. of limit» 
ation; but ina will it is govern: d and directed by the intent of the party; here it is deugnatio 
perſonæ. Gibb, 24, 25. Paſch. 1 Geo. 2. B. R. in the Cale of Shaw v. Weigh. 


8. If a gift be ti one and his eldiſt fon, if he has no fon at the 22 A 
. 3 . dy „ N. 
time, but born after, yet this is not a good remainder; becauſe he ½ .,. of 
ought to have taken jointly if he had been in eſſe at the tune, 4; 140 
and ſo ſhall not have any eſtate. 18 E. 3 59. 17 E. 3. 30. 3 "LiF 
Adjudged. Contra Pl. C. 29. 1 Rep. 101. Shelley's Cale. ] A hes 
tur at the time; but if he has 1/Jus, then it is a joint deviſe. But if it be after his death to his ue, 
he having iſſue at the time, they take by way of remainder. Per Hale Ch. J. Vent. 229. and 
fad, this laſt point was the only point adjudged in WiLv's Caſe, and there alſo agauiſt the 
opinion of Popham and Gawdy, ——* 6 Rep. 17. | 


3 TIT ; nder to another 5. P. Br. 
[9. If a man deviſes land to one for life, the remainder Deviſe. ple 


in fee, and dies, and after the deviſee for life refuſes, the remain- 14. Cites 
der ſhall be in poſſeſſion preſently ; for the deviſee ſhall not 37 H. 6. 
deſtroy the deviſe, 10 Ja. B. Per Cur.] $7. Bb 


it is contra 


upon a gift; for there if the firſt refuſes the livery of ſeiſin, he in remainder has no remedy ; be- 
cauſe it cannot take eſlect but by the very. 7 
S. P. as to the deviſe 1 Rep. 101. a. in SHELLY's Caſe, cites 37 H. 6. 36. a. and that fo it is 
in the caſe of a feotfment to the uſe of one for life, and after to the uſe of another in fee. And 
lays, ſo note, that the limitation in uſes and eſtates given by deviſes are matched together, and 
that ſs the judges there took the conſtruction of deviſes, and of eſtates executed in ule, to be all 
one, viz. according to the meaning of the parties. | 


10. The /aw delights in veſting eſtates, and contingencies are Cro. K. 269. 
odious in the law, and are the cauſes of troubles ; whereas the 
veſting them is the cauſe of repoſe and certaiuity, Per Coke 

Hh 2 Ch. J. 


— —— — m 
as — >a 


c 
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Ch. J. 2 Bulſt. 131. cites 35 Eliz. Vaux's Caſe, and True- 


penny's Caſe, alias, Baldwin v. Lock, and Juſtice Windham's 
Cale. 

11. Where gift is made in tail by fine, remainder to tenant in tail in 
fee ; the tenant had iſſue 2 ſons by divers venters, and died; the eldef? 
entered and died without iſſue, and his Heir collateral entered, and the 
qoungeſ? ſon brought ſcire facias to execute the remainder in fee, and 
had execution ; for the fee was not executed in the eldeſt ſon, 
by reaſon that he was ſeiſed of the tail, and the fee muas in abey- 
ance, and yet was in him to give, charge, and forfeit, Br, 
Execution, pl. 67. cites 24 E. 3. 30, 31. 

12. Land is given to A, for life, remainder to B. for life, re- 
mainder te the right heirs of the ſaid A. there A. may give or for- 
feit the fee-ſimple, though it be not veſted in him during the 
meſne remainder; quod nota. Br. Done, &c. pl. 55. cites 24 
E. 3. 70. & P. 5 E. 4. fo. 2. | 

2 Le. 8. Pl. 13. A. deviſed land ts his wife for life, ſo that if he be diſturbed, 
110. in SC. then the land 7 remain t J. S. in fee; here is no remainder 
Arg. cites . a 2 * s ; ' 
S. C. and till the wife be diſturbed, Arg. 3 Le. 182, pl. 233, in Large's 
. F. Caſe.— cites 24 E. 3. Fitzh. Formedon 68. 
| 14. Land was given by fine 1% A. B. and C. and to the heirs 
| 4 the body of C. and for default of ſuch iſſue remainder to the right 
heirs of A. C. died without iſſue, B. died, and afterwards A, 
died, his heir brought a ſcire facias out of the fine. Adjudged, 
that it does not lie; for the fee was veſted in A. the defendant's 
father, though ex vi verbi the remainder was limited not to the 
father but to his heirs. Per Manwood J. 3 Le. 20. in Cran- 
mer's Caſe,—cites 40 E. 3. 20. 

15. If a man leaſes his lands for 9 years, upon condition that if 
the leſſee be diſturbed within the term, that the Ice ſhall have fee ; 
if the termor aliens within the term before diſturbance, this is 
a diſſeiſin to the leſſor, by which he may enter or have aſſiſe; 

{ 395 ] for the fee is not in him till the condition is broken. Br. Con- 
ditions, pl. 121. cites 43 Aſſ. 41. 

In this caſe 16. In Dower land was given to the baron and feme in tail, the 

1 remainder to the heirs of the body of the baron; and after the feme 

feme the died qwithout iſſue, and he to other feme and died, the 2d teme 

1 ſhall be endowed ; for the 1 emainder in tail veſted in the bar on, by 

_ 2 reaſon that the donee was only tenant for life in effect, after the 


recipe quo b l l . 
reddat, he death of his feme without iſſue. Br. Dower, pl. 25. cites 50 E. 
all have | 

quod ei de- 4 | | 

forceat, quod (lanat tenere fibs et heredibus de corfore ſuo; for the firſt tail was determined by the 
death of the feme without iſſue and then the baron being in ettect but tenant for life by the 77 
eftzte, this new ſhrill merge in the remainder ; and therefore the /ccond tail was executed al the time of 
the recovery by deicuit. . Ouod ei deforceat, pl. 11. cites 50 E. 3. 4. Per Littleton, 


17. If a man /eaſes to A. for life, the remainder to B. in fee, and 
after the terant for life leaſes 10 the ſaid B. for the life of B. and . 
dies, his feme is barred of dower, and ſo ſee that B. was not 


ſciled in fee, nor was it a ſurrender ; for if A. ſurvived B. then 
| A. ſhould 


endec 
111 defe 
and t 
D yer, 
any Ia 
14 Eli 

23. 
ticular 
purc h 
maind 


Manw 


ſons oft! 
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A. ſhould re-have the land. Br. Eſtates, pl. 67. cites H. 13 R. 


2. and Fitzh. Dower 55. 
18. Where gſtate is made to the baren and feme for life of the 
eme, the remainder to the baron in tail, the remainder to the right 
heirs of the baron, he has but an eſtate for the life of the feme 
during her life, Br. Eſtates, pl. 45. cites 8 E. 4. 20. 
19. If a man gives land to one who has a feme, and to a feme A deviſe u 
who nas a baron alive, and the heirs of their 2. bodies begotten, this is © man and 
. the heirs of 
a good tail; for the feme of the man may die, and the baron of ki; body 4z a 
the feme alſo, and then the man and the feme may intermarry, 24 , 9% 
and ſo they are ſeiſed in tail immediately. Br, Eſtates, pl. 22. 5 
cites 15 II. 7. 10. executed, 
though the 
dee ſee has a wife at the time, Per Hale Ch. J. Vent. 228. Mich. 24 Car. 2. B. R. in the Caſe of 
the King v. Melling. | 


20. Gift to baron and ſeme, and to the heirs of the body of the Co. Lit. as 
: $558 2 . 2. it veſts 
ſurvivor ; becauſe it is uncertain who ſhall ſurvive, the eſtate {1 there 
tail is not veſted, 10 Rep. 51. in Lampet's Caſe, cites Reg. is a ſurvi- 
Orig, 239. b. vor. 

21. Feoffment in fee to the uſe of A. fer life, remainder to the 
uſe of A. for life, and the heirs of his body, A. has eſtate tail exe- 
cuted in poſſeſſion. Per Manwood J. 3 Le. 20, Hill. 14 Eliz. 

C. B. in Cranmer's Caſe. | 

22, Lands were aflured in fee by fine to A. to the uſe of B. and 
his wife, for their lives, and of the longer liver of them, remainder 
75 the uſe of C. and his bie in tail; and for want of ſuch i/ſue, to 
the uſe of B. and his heirs for ever ; provided, that it B. thould 
have iſſue of his body, or any wife, which he ſhould have at the 
time of his deceale, ſhonld be enſcint by him, then after the 
birth of ſuch iſſue, and after 500 marks paid 10 J. S. within 6 
months after ſuch fue barn, the ule of the ſaid lands ſhould, after 
the deceaſe of B. and his wife, and after the ſaid 6 months 
ended and expired, be % the ſaid B. and the heirs of his body; and 
in default of ſuch itſue 4% the right heirs of B. The wife died, 
and the huſband married again. It ſeemed to Plowden and 
Dyer, that before performance of the contingent B, had not 
any larger eſtate than he had before. D. 314. a. pl. 96. Trin. 

14 Eliz, Anon : 

23. There is a difference when a remainder is joined t9 the par- A. has an 
ticular ęſtate by the act of the grantor himſelf, and when by any late forlife 
purchaſe, grant, or any aft after; for in the firſt caſe the re- 2 
mainder thall be executed, but in the other caſe not. Per — 4d 
Manwood, 2 Le. 6. pl. 7. 16 Eliz. C. B. in Cranmer's Caſe, ts his firſt 


| i and other 
ſons of the marriage in tail male; he who has the reverſion in fee, and whoſe heir A. is, recites 


this ſettlement in his will, and derrſes the lands to the firſt ſon of A. &c. according to the ſet- 
Lement, and if A. die without i//ue of that marriage, he charges the land with 4000. and gives A, 

e to make a jointure to any ſecond wife, and then deviſes to the firſt and other 6 
ons of A. in tail male; and if he die without iſſue, then he derijſes the land over in U 39 ] 
fee; the teſtator dies, A. having no ſon at the time of the teſtator's death, A. ſuffers a recovery 
The queſtion was, what eſtate A. had, whether fee, ſee- tail, or for life. Holt Ch. J. ſeemed te 
think this a fee, and ſaid that admitting that (i/ſue) would be an implication of an eſtate to the 
rs of the body of A. yet he could not be tenant in tail; for if one be tenant for life by deed, and 
Teverfioner deviſes ts his heirs of hid body, this * by ſeveral conceyances, the eſtate is not executed. 
O 3 Skin. 
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Skin. 558. Mich, 6 W. & M. B. R. Moor v. Parker... C. 4 Mod. 316. accordingly. —< 
I'd. Raym. Rep. 37. Paſch. W. 3. Ad ornatur. But by Holt Ch. J. It is impoſſible to make 
this an eſtate tail in B for nothing is given to him by this deviſe, but he has only the eſtate that he 
had by the firſt ſettlement. And he cited 29 Ed. 3. where eſtate tor life is given to A. remain» 
der to the heirg oi the body of B. A. aſſigus his eſtate to B. by which B. becomes tenant for the life 
of A. remainder to the heirs ot his body, yet he has not an entail executed in himſelf, but the re- 
mainder continues in contingency. Sa here, there being two ſeveral conveyances, this deviſe can- 
not be tacked to the eſtate tor lite limited by a diflerent conveyance ; quod iuit couceſſum by the 


Other juſtices, 


Per Holt 24. As, a leaſe is made to A. for life, remainder to the right 
od og hers of B. B. purchaſes A's. eftate, the eſtate in remainder is not 
Caſe of executed; for it is not conveyed by the grant of the firſt grantor, 
Moor v. but by the act of another perſon after the grant. 2 Le. 7. Per 
Parker, Dyer Ch. J. in Cranmer's Caſe. | | 
25. A. makes a /eaſe for life to B. remainder to A.'s executors for 
20 years, remainder in fee to a ſtranger, the remainder for years 
is good; for the leſſor cannot limit ſuch an eſtate to himſelf, 
and the executors ſhall take the eſtate as purchaſors, and the 
term ſhall be in abezance till A.'s death. Per Dyer Ch. J. 2 Le, 
| 7. in Cranmer's Caſe. | 
4 Le. e. 26. Feoffment in fee to the uſe of his will, and deviſed that 
5. C. but the feoffees ſhall ſtand ſeiſed to the uſe of his eldeſt ſon B. for 
oe lie, without impeachment of waſte, and after his death 7 6% 
next heir of the body of B. and M. his wife, lawfully begotten, for 
the term of e liſe of the ſame heir, and after the death of the 
ſame heir to the uſe of the next heir of the ſame heir lawfully be- 
gotten; and for default of ſuch iſſue 2 the uſe of the heirs of the 
body of B. and M. and for default to the right heirs of B. Pro- 
viſo on any alienation, &c. by any of the ſaid heirs, the uſe ſo 
limited he void, and the feoffee to be ſeiſed to the uſe of the 
heir apparent of ſuch offender, as though he were dead; B. had 
iſſue C. and D. a fon, and died; C. had iſſue two ſons E. and 
F.—C. aliened by fine to J. 8. Afterwards D. levied a fine, 
and therein relcaſed with warranty to J. 5. At the time of the 
fine levied by D. his heir apparent was E. but afterwards D. had 
Hue two ſons F. and G. —Jefferies J. thought that the /mita- 
tion from heir to heir was in effect an eſtate tail, and that the 
ſpecial words will not make another eſtate to pats than what the 
law wills, Per Gawdy J. Every iflue begotten between B. and 
M. ſhall have an eſtate for life ſucceſſively, and a remainder in 
tail expectantas right heir of the body of B. and M. and this eſtate 
tail ſhall not be executed in poſſeſſion, becauſe of the meſne re- 
mainder for life limited to the heir of the bodies of B. and M. and 
that theſe meſne remainders, though contingent only, ſhall hinder 
the execution of theeſtates for life, and in tail in poſſeſſion. South- 
cot J. to the fame purpoſe. Per Wray Ch. J. B. and C. have but 
for life, for they are purchaſors by the name (heir) in the ſngulz! 
number, but when he adds (for want of ſuch iſſue to the heirs of 
the body of B.) in the plural, now B. has an inheritance, and 
C. being the next heir of the bodies of B and M. has an eſtate 


for le, and allo being of the body of B. has a remainder in tail 
t0 


Mot 


rate 
tall 
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to him limited, and the meſne remainder limited to others, viz. 
to the next heir of the body of B. being in abeyance, becauſe 
limited by the name heir ¶ his father being alive ), ſhall not hinder 
the execution of theſe eſtates, but they ſhall remain in force 
according to the rules of the common law; and that by B.'s 
levying a fine the uſe was veſted in C. and when C, levied a fine 
the uſe was veſted in D. who was then next heir, and ſhall not be 
deveſted by the birth of E. and F. afterwards, but the forfeiture 
was only of the freehold, and not of the eſtate of inheritance. 
Sce Le. 256. pl. 345. 18 Eliz. B. R. Manning v. Andrews. 
27. Leaſe for life ta B.“ remainder to B.'s right hairs, is a fee *Br. Eſtate, 
executed, 4 Le. 21. pl. 67. Mich. 19 Eliz. C. B. Anon. and P! 5: cites 
188. pl. 293. S. R. Anon. TX 6 


40 E. 3. 9. 
pl. 7. cites 45 E. 3. 19. — The ſubſequent words do merge and deſtroy it, by turning it into an 
eſtate; and the rein ig, becauſe ſuch ſubſequent words are expreſs. But it is otherwiſe where 
the railing an eſtuce in tail, &c. would contraditt the expreſs limitation, and conſequently the in- 
dent of teitator, &c. See Wins.“ Rep. 56. Hill. 1792. Bampfield v. Popham. 


28. But leaſe fer years to B, remainder to his right heirs, and 
livery accordingly, the remainder is void, becauſe there is no 
perion in eſſe that can take by the livery, and every livery muſt 
have its operation preſently. 4 Le. 21. and 188. Per Dyer and 
Manwood. Anon. 
29. A. makes a fe:ffment in fee, to the uſe of himſelf for life, But if the 


; 3 : WW 1 : >. limitation 
and after his death to the uſe of his heirs, the fee ſimple Is exc he tern 


cuted. Arg. 1 Rep. 95. b. Trin. 23 Eliz, in Shelley's Caſe. uſe of lin- 

Self for lifes 
and aſter his death to the uſe of his heir, and of their heirs female of their body, in this caſe the 
words (his heirs) are words of purchale, and not of limitation; for then the words ſubſequent 
(and of the heirs female of their bodies, ſhould be void. Arg. 1 Rep. 95. b.— 3 Lev. 433. in 
Cale of Loddington v. Rime. It is citatc tail, and not fee- ſimple, becauſe then the words 
(and to their heirs females) ſhall be fruſtrate. Per Richardſon Ch, J. Litt. R. 345. Mich. 6 Care 
C. B. in Beck's Calc, alias, Moreton v. Nichols. 


30. Adeviſe to a woman / long as /he ſhall remain ſole, and then A. deviſed 


! 2 ho 5 : lands to ts 
to 1emain to B. this remainder ſhall not begin till the marriage, wife dun 


Arg. 3. Le. 182, pl. 233. Mich. 29 Eliz. B. R. in Large's zer life, 7 
Caſe. | ſhe does nos 

| marry; bnt 
of ſhe does marry, then he willed that B. his eldeſt ſn ſhall preſently enter after her marriage, and 
enjoy the premilles to him and the heirs male of his body; and for default of ſuch iſſue to his ſon C. 
zud the heirs males of his body, &c. this was an eſtate tail executed in B. Raym. 427. 428. 
Hill 32 & 33 Car. 2. B. R. Brown v. Cutter. 2 Show. 152. pl. 134. Brown v. Cutler. S. C. 
accordingly by 3 juſtices, —— Raym. 439. lays the Ch. J. did not (it all that term. Luxſord 
v. Checke. S. C. 3 Lev. 125. Mich. 34 Car. 2. C. B. accordingly. 


31. A, leaſed by indenture to B. C. and D. Habendum for 3 Le. 317- 
lives, and the life of the ſurvivor ; provided nevertheleſs, and it is 08. E. a, 
granted and agreed, that during B.'s life, neither C. or D. fall 105. S. G- 
take any profit of the land. Adjudged that the proviſo does not 
make the eſtate to enure by way of remainder, but is merely a 
collateral covenant, and B. C. and D. notwithſtanding the pro- 
viſo, take their eſtates in jointure. Mo. 267. pl. 418. Mich. 

30 & 31 Eliz. Leverſage v. Cable. 
Hh 4 32. A, 


ee 
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1 725 32. A. makes f:2fment in fee to the % of himſelf for life, and 
Contra by After to the ule of his fir}? for which ſhall be in tail, and for de- 
6 ;uſtices, of ſuch itlue to the uſe of B. in tail, and for default of ſuch iſſue to 
1 the uſe of C in fee; A. has eſtate for life, remainder to B. in 
cannot ariſe tail, remainder to C. in fee, and no eſtate is put in abeyance, 
becauſe an or left in the feoſſees; but if afterwards A. has iſſue a ſon, then 
3 the poſſibility which the feoffee had, comes to an eſtate in law, 
anuſc, and now the ſtatute executes the poſſeſſion, according to the 
limitation of the uſe ; but if A. be diſeiſed before the birth of the 
firſt fon, and after he has iſſue a ſon, now nothing veſts in the 
ſon, becauſe it ought to be an uſe in eſſe before the ſtatute 
can execute the poſſeſſion. Arg. 1. Rep. 130. b. Hill. 31 Eliz. 
in Chudleigh's Caſe. 

33. A. deviſcd to B. and C. lands for payment of debts and le- 
gacies, and afterwards ta D. for life, remainder to the firſt ſon 
of D. in tail, remainder to the heirs of the body of B. This 
eſtate tail is not executed for the poſſibility of the meſne eſtate that 
may interpoſe, and therefore is always disjoined during the life 

L 398 ] of D. ſo that of that eſtate his wife cannot have dawer, Cro. E. 
316. Hill. 36 Eliz. B. R. Cordal's Caſe. 

34. If a limitation be to the right heirs of J. S. and he has iſſue 
a daughter, and dies, his feme enſeint with a ſon, who is after- 
wards born, yet the daughter ſhall retain it; for the eſtate was 
executed in her. Per 2 Juſt, Cro. E. 334. Trin. 36 Eliz. in 
the Caſe of Frederick v. Frederick. 

$.P. Br. El. 35. Land was given to baren and feme for their lives et dintius 
_y eorum viventis, remainder to the heirs of their bodies, this is an 
8. by all the Eſtate tail executed by reaſon of the immediate remainder, Arg. 
Juſtices not- Bulf, 220. cites it has ruled 36 Eliz. B. R. in the Cafe of Cheek 
. De. | 

ing the NE | 

words of the ſtatute quod voluntas donatoris, &c, —— Br. Noſme, pl. 40. cites 37 H. 8. as 
beld there by ſome, that ſuch remainder cannot be veſted in the lite of the baron! for there is no 


eſtate in the baron, by reaſon of ihe eilete of the feme. — Br. N. C. 37 H. 8. pl. 302.5. C. 


Tf B. had 36. A. tenant fer life, remainder to B. in tail, remainder to A.” 
Sd in the ., fee; A. acknowledged a ſtatute and died, B. died without iffue, 


life of A. 


then A. had all the juſtices conceived that the heir of A. takes by deſcent, and 


bad a 5 the land liable; But adjornatur. Cro. E. 355. Mich. 36 & 37 
7 ina ol Eliz. C. B. Pethouſe v. Crane & al. | 


» Cites 33 
6. 


S. P. Br. Ibid. pl. 59. cites 46 E. 3. 16. 


The eſtate 37. A man in conſideration of marriage covenanted to ſtand 
ail 74 ſeiſed to the uſe of himſelf and M. whom he intended to marry 
— — fer their lives, remainder to their firſl ſon of their bodies begotten in 
till the tail, and the heirs male of his body, and ſo on to the 4th ſony 
birt) of the c. remainder 13 the heirs males of the body of baron and feme, 


— c. Per Haughton, Doderidge, and Coke, before the 


operation of birth of the firſt ſon the baron and feme have eſtate tail 
bw de | executed 


885. un 
c equi 
diatelh 
Z. an 


to mal 
him, 
law pe 


executed notwithſtanding the contingent meſne remiander, eſtates are 
Roll. R. 177. Paſch. 13 Jac. B. R. Bowles v. Berrie, divided, i. e. 


the baron 
and feme become tenants for their lives, remainder to the iſſue male in tail, remainder over; for 
the eſtate for their lives is not about merged, but with this implied limitation, tilt they have iſſue 
malic, 11 Rep. Bo, Lewis Bowle Calc. 


33, Feoffment to the uſe of A. for life, remainder ts the right 
heirs of J. S. remainder to Fo D. and his heirs, it ſeems to be the 
better opinion that the fee is in J. D. Per Crooke J. Litt. R. 
161. Mich. 4 Car. 2. C. B. in the Caſe of Barton v. Nichols 
and Smith. | | | | 
39. A. tenant for life, remainder to his awife for life, remain- Raym. 36. 


der to tle heirs of their 2 bodies, remainder over, the eſtate tail ods aher 


is not executed in A. becauſe of the * intervening ęſtate for life sid. 84. 
limited to the wife, ſo that a fine and warranty by A. and his Trin. 14 


wife makes no diſcontinuance, nor the warranty any bar. Lev. -_ 455 1 

36. Trin. 13 Car. 2. B. R. Stephens v. Britridge. 2 5 
and the Re- 

porter ſays, he heard that judgment was affir med upon error brought in the Exchequer Cham- 

der. 

- * But where the intervening eſtate is ſer years, it ſhall be no impediment, but that the free- 

hold was ſufficiently joined in the huſband ſimul & ſemel, ſo as to entitle the wife to dower, 

though ceſſet executio till the end of the term. X. Lutw. 226. cites Perk. S. 336, [ 325.] 


40. A marriage ſettlement was to the uſe of the huſtand and Sid. 247. 
wife for their joint lives, remainder to the heirs of the body of the S. C. but 


re ports it ta 


wife by the huſband to be begotten, remainder ( the wife ſurviving be limited 
the huſband ) to the wife for life, remainder to the right heirs of to the huſs 
the huſband; they had iſſue 2 daughters, the huſband died, living band and 


a . wife for 
the daughters and the wife; the queſtion was, if the daughters their joint 


ſhould take or the mother; and it was adjudged that the mother lives,” and 
ſhould take; for that this was an eſtate tail executed /ub med, FE = 4 
viz. not as to the diviſion of the jointure, but to other pur- ol 2 
poſes. Raym. 126. Paſch. 17 Car, 2. B. R. Merrel v. Rum- / then, re- 
fc y mai nder to 

: | the heirs of 
the wife begotten by the huſband, remainder to the wife for lite, 


41. A, deviſed lands to J. S. and his heirs for the life of B. in S. C. Freem, 
truſt for B. and after B. v death to the heirs male of the body of B. — 
noꝛo living, and to ſuch heirs male or female as he after ſhall 472. pl. 647. 
have of his body; B. has iſſue C. a fon then living, this is an 5. C. but 


eſtate for life to B. and C. takes the remainder immediately, 1 


ar not as a contingent remainder. 2 Lev. 232. Mich. 3o Car. 2. 2 Jo. gg. 
C. B. James v. Richardſon. s 8. C. 
Vent. 334. 


§. C. Pollexf. 457. S. C. Raym. 330. S. C. This judgment was reverſed in 
Cam. Scacc. but that reverſal was reverſed in the Houfe of Lords. Pollexf. 469. and 2 Lev. 
$33.—Catth. 155. S. P. (and was for another branch of the ſame eſtate) ſays that B R. and Ex- 
chequer Chamber, and parhament all held clearly, that it was a remainder veſted in C. imme- 
diately on A.'s death, and that the words (now (iring,) were a ſuthcient deſcription of the perſon of 
B. and that the other words (vize) to the heirs males of the body of the ſaid B. did not only help 
to make up the deſcription of the perſon of B. but were a good limitation of an eſtate tm} to 
him, Burchet v. Durdant. The Caſe of * BU Ach IT v. DurDanT was denied to be 
hw per Holt Ch. J. 2 Salk. 679. in the Caſe of Broughton v. Langley.“ Vent. 31 L 


— 
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S. C. in Scacc. Tria. 2 W. & M. and there as to the point whether the remainder to the heiss 
of B. now living did veſt in C. or was a contingent remainder, the Ch. B. Atkins and juſtice 
Powell feemed to be of opinion that the remainder was contingent ; but in regard the point had 
been upon a writ of error brought in the Houſe of Lords upon a judgment given in B. R. in 
znother caſe upon the ſame will adjudged to be à remainder veſted, they conceived themiclves 
bound by that judgment in the Houle of Lords, | 


42. A. ſeiſed of lands in fee made a deed poll as follows, viz, 
Know ye, &c. that caſe I die without i/ſue that my lands may con- 
tinue in my blood, and for the natural love which I bear unto my mece 
J. S. have given, granted, and confirmed, and ide give, Sc. to my 
ſaid niece S. S. all my lands to the uſes after-menticnied, i. e. to Held 
to the uſe of me the ſaid A, for the time of my natural life, and after 
to the uſe of the ſaid S. S. my mece, and the heirs of her bedy, Ec. 
No livery was made. Afterwards A. made a feoitment- to a 
ſtranger, S. S. entered upon the feoffee as for a forfeiture, and 
the Court declared they were all of opinion for S. S. the plain- 
tiff in ejectment, viz. that the confideration, and the deed itſelf, 
were ſufficient to raiſe an uſe in remainder in tail to the ſaid 8. S. 
by way of covenant to ſtand ſeiſed. Carth. 38. Trin. 1 W. & N. 
B. R. Harriſon v. Auſtin. 

43. A. on marriage ſettles land on himſelf for 99 years, if hel: 
fo long, remainder to truftees and their heirs, to preſerve continge:.; 
remainders during his life, remainder to the heirs of his body by the 
wife; they have 2 ſons B. and C.—A. is barely tenant for 99 
years, if, &c. and the tate tail is veſted in B. in equity, and a 
fine and feoffment by A. and B. and the truſtees is a bar, and 
no breach of truſt. 2 Vern. R. 754. Mich. 1717. Elie v. 
Oſburn. | 


(H) at ſhall be ſaid a Remainder Attached, 
and what a Remainder in Abeyance. 


= LI. JF the baron ſeiſed in fee of a capyhold, ſurrendered it to the uſe 
2 Es I of his feme and F. S. for their lives, the remainder ts the 
Notes there. right heirs of the body of the baron and feme begotten, this remainder 

is not attached in the feme, but is in abeyance; for he who 


ſhall have it, ought to be heir of the body of both, and the 


baron cannot have heir during his life, and he may ſurvive the 
wife, and then none ſhall have it, therefore it is abeyance. My 
Reports 23. Ja. Lane v. Pannel. 14 Ja. Adjudged. 
(2. 80 if the baron makes ferffment to the uſe of his wife for life, 
the remainder to the right hers of the body of the baron and feme, this 
remainder is abeyance. D. 1. Ma. 99. 71.] 
| 40 [3. When the anceftor by any gift or conveyance takes an eſtate of 
See (C) pl. g. [Tar Ftenement, and in the ſame conveyance or gift, there ts an eftate 

in * fee, or in tail to his right heirs mediately (viz. where there is 
Fol. 418. an eſtate for life, or tail interpeſed between the ſaid eftates) yet 
wnyd this remainder ſhall attach immediately in the anceſtor, — 


22 5 A > _ ry — wi” ww 


3 11 
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ſhall not be in abeyance. 1 Rep. 104. Shelly's Caſe, 40 E. 3. A. cove- 
10. Adjudged. 11 H. 4. 74. 24 E. 3. 36. 27 E. 3. 87. b.] nants ſor 


i | ; : him and his 
heirs to ſtend ſeiſed of land to the uſe of himſelf fer life, remainder to B. for life, remainder to the 


firſt ſon of B. in tail male, and ſo on to the 4th; 5 and reſpe wely ro every of the heirs 
t 


male of the body of B. and the heirs male of their bodies, remainder to CL. proviſo if B. die without 
iſſue male, then, &c. A. dies. B. enters, and ſuffers a recovery, wherein he 1s vouched, and 
vouches the common vouchee; B. dies without iſlue male. Adjudged in B. R. that B. had but 
eſtate for Iife, and that the words (every of the heirs male) was intended (ſons) but the judgment 
wes reverſed in Cam. Scace. and there adjudged an eſtate tail in B. 2 Jo. 114. Liſle v. Grey. 
Pollexf. 388. S. C. — 2 Show. 6. S. C. in B. R,——2 Lev. 223. S. C. but no judgment. 
Raym 278. S. C. but no judgment. 


g. Put when an eſtate of franktenement is fo limited to B. and a ff a leaſe be 


mediate remainder to his right heirs, that it may be that all the d for 


* life, with 
Hates may determine in the life of B. and the eflate of B. alſo, there — 


the remainder to the right heirs of B. is in abeyance, and ſhall mainders 


not attach in the life of B. becauſe during the life of B. he can- . * 
not have an heir to take the remainder, | foe tw als 


right heirs 
ef the firſt tenant for liſe, if all die the heir ſhall be in as heir; for by poſſibility his cb might 
have had the poſſeſhon. Br. Done, &c. pl. 11 cites 11 H. 4. 74. 

Wherc land is given to I, X. for life, the remainder to J. S. for life, the remainder to the heirs 
males of the body of the ſaid NM. M. Wo has 2 ſons, the eldeſt has ur a davyhtey, ane dies, and 
WW. N. and J. S. dies, the youngett fon ſhall have the land as heir male, yet he is not heir in fact, 
but his nice is heir to his father; for neither the firſt veſting, nor the remainder is material. Br. 
Noſme, pl. 40. cites 37 H. 8. | 

For where the / eſtate for life 1s executed, the remaind-r over ut ſupra, the remarder m2y d-pend 
tn abevance till, &c. ut ſupra, but contra of remainder to the nght heirs; tor none can have this but 
he who ſhall be heir in fact. Ibid, —— See (I) pl. 1. 


C5. As if a fesffment be made to the uſe of A. and B. during Sce'K)pL 1. 
their joint lives, aud after the death of either of them to the uſe of C. 
fer life, and after to the uſe of the heirs of the bedy of B. though 
B. has a franktenement in remainder to his heirs of his body 
begotten, yet this remainder does not attach, but is in abeyance 
becauſe if A. and C. die in the life of B. the eſtate of B. is de- 
termined, and the remainder to C. ended, and yet the remain- 
der to the right heirs of the body of B. cannot take effect, be- 
cauſe B. cannot have an heir during his lite, and a remainder 
ſhall not attach, but ſhall be in contingency, fcilicet in abeyance, 
when it may happen that it hall never take effeft. | 

6. If a man /eaſes to B. for life, the remainder to his executors Land leaſed 
for 11 years; the term for years ſhall veſt immediately in B. ſo id K. tor 
that he ſhall forfeit it, or may grant it; for as the anceſtor and — 
heir are correlatives in caſe of inheritance to make a remainder years to hrs 
to the right heirs of him, who has a franktenement before limited **”* 2 
to him, to attach; ſo the teſtator and executor are correlatives for years is 
as to a chattel to make the remainder for years to veſt in the in abeyance 
teſtator, as if it had been limited to him and his executors. Co. i? the 

f g death of the 

Litt. 54. b. where are cited Mich. 40 & 41 Eliz. B. Rot. 2215. leſſes, and 
between Sparke and Sparte. Hill. 42 El. in the Court then it ſhall 
of Wards. Sir Jahn Savage's Caſe.) veſt in the 


heir as a 
p'1rchaſor, and as a chattel, and ſhall go to the executor of the heir, &c. and the tenant for life 


cannot meddle with it; for it is not in him, Per Dyer. 3 Le, 23. pl. 49. Hill. 14 Eliz. C. B. 
in Cranmer's Caſe, 
7. Sci. 


r venue 
* - — 


——— — 
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The re- 7. Sci. fa. upon a fine that was levied to J. and A, his feme in 


mainder in . b all 
— 33 tail, the remainder to A. in fee; the baron and feme had iſſue a ſan; 
come in the baron died, and after the feme 759k another baron, and had iſſue 


ſeihntillthe another ſen, and died; the eldeſt ſen entered and died without iſſue, 


tail be de- . a , . 
termined, and the Jeir collateral of the eldeſt ſon entered as in the remainder 


though the in fee, againſt whom the yorunge/? ſen of the half blood brought ſcire 
3 5 facias to execute the fee-/imple 5 and the beſt opinion was, that it 
Ei Br. well lay; for the fee-ſrmple was not executed in the eldeſt fon z for 
Diſcent, pt. he was ſeiſed in tail, and the fee avas in abeyance; and therefore 
ge. culess. C. jt was not executed in him, and now the youngeſt ſon of the 
half blood is heir ro A. of the fee-limple, therefore he ſhall 
execute it. Br. ſcire facias, pl, 126. cites 24 E. 3. 30. 62. & 

37 E. 3. Aſſiſe 4. where it is adjudged for the youngeſt ſon, 

| and yet the eldeſt ſon might have given the fec-ſ{imple, or 
area charged it, or forfeited it by attainder of felony, but yet it 
was not executed in him, therefore whoſoever is heir to the an- 


heirs might 
bave charg - ceſtor when the fee falls he ſhall have execution thereof; quod 


ed it by nota. 
ſtatute, 

judgment, or recognizance ; and they were ſo ſeiſed that if a writ of right had been brought 
againſt them they might have joined the miſe upon the mere right, which proves that they had a 
fee, and though it was expectant on an eſtate tail, and he who claims the reverſion as heir ought 
to 1 ſo to him who made the gift. Per Eyre J. 3 Mod. 256. in the Cafe of Kellow 
v. Roden. 


8. A. deviſed Bl. Acre and Wh. Acre to M. his wife for life, 
and after her death Bl. Acre to B. and his heirs for ee, and Wh, 
Acre to C. and his heirs for ever; item, I will that the ſurvivor of 
them ſhall be heir to the other, if either of them die with? ie; this 
is an immediate eſtate tail. But if it had been, that if he die 
without iſſue in the life of the other, or before ſuch cn age, that 


then it ſhould remain to the other; it might perhaps be a con- 


tingent deviſe in tail if it ſhould happen, and not otherwiſe; but 
as it is, it is an abſolute eſtate tail immediately, and the remain» 
der limited over. Cro. J. 695. Mich. 22 Jac. B. R. Chadock 
v. Cowley. 
c. Rzym, 9. A. ſeiſed in fee, had iſſue 2 ſons, B. the eldeſt and C. the 
28. and youngeſt, and deviſed the land to B. for life, and if B. dies without 
Windham i ic living at his death, that then the fame ſhall remain 1 C. in fee 
ſaid, that ry f 7 ; 
until the. Bat if B. Mall have iſſue living at his death, then ti fee hall remain 
eontingen- fo the right heirs of A. for ever. B. entered and tuitered a com- 
e berpens, mon recovery, and died without iſſue; whereupon C. entered 
the fee de- , NE 
feeids ts the upon the defendant, and leaſed to the plaintitf. Reſolved per 
heir in ſone tot. Cur. that B. took only eſtate for life, the remainder to his 
3 = right heirs not executed; and though B. be heir, to whom the 
ound e . 
the glate for reverſion deſcended, yet this ſhall not merge the eſtate for life 
life, but contrary to the expreſs deviſe and intent of the will, but ſhall 
1 ö they termed it) for the interpgſition of the re— 
an opening, Ileave an opening, (as they ) for t/ þ 9 
&c. And mainders, when they ſhould happen to interpoſe between the 
the other eſtate for life and the fee; and compared it to AxchEA's Caſe, 
Fe ere Co. 1 Rep. Where though Robert the deviſee for life was heir, 


fame opi- yet the remainder to his next heir male was contingent, and not 
an 
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an eſtate for life merged by deſcent of the reverſion; and fo nos and 
here B,'s eſtate being only for life, the remainder to C. was a mt K.— 
contingent remainder, and barred by the recovery. Lev. 11, S. C. Sid. 


12. Hill. 12 & 13 Car. 2. B. R. Plunket v. Holmes. 47. 9 

; | | | ingly, an 
that a 2d reſolution was, that here is not a contingency upon a contingency, (for if it had been ſo, it 
would have becu void according to STAFFOrD's Cafe, &.) but that it is one and the ſame contine 
gency operating ſeural ways, 1c. it B. has wuiuc, then to him in fee, aud if he has not iſſue living 
&c. then to C. 


10. Baron and feme, tenants for life, remainder to the heirs of the Sid. 153. 
baron; baron deviſes to the heirs of the body of the feme, if they attain —_— 0. 
to 1.4 years, and dies; ſhe marries again, and has afterwards iſſue; but upon 
but before this iflue comes to 14 years, ſhe ſuffers a recovery; another 
this, if good, is not good as a remainder but as an executory P. 
deviſe; and though the wife has eſtate for life, yet this is a new 
deviſe to take place after her death, and is not as a remainder joined D 402 ] 
to an eftate. Lev. 135, 136. Trin. 16 Car, 2. B. R. Snow v. 

Cutler. | 

11. A. intending to levy a fine and ſuffer a recovery, declared 
they thould be to the uſe of baron and feme for their jrint lives, 
and after the deceaſe of either of them remainder to the heirs of the 
wife, begotten 4% the huſband, remainder to the wife for life: 
baron dies. 'The Court agreed, that here was no contingent 
eſtate, but that it is eſtate tail executed. Sid. 247. pl. 12. 

Paſch. 17 Car. 2. B. R. Merril v. Rumſey. 

12. A. ſciſcd in fee by deed and fine, ſettled lands on his own 4 Mod. 380.4 
marriage to the uſe of 2:mſc;f and his heirs, until the marriage S. C. argued 
take effect, and afterwards to the uſe of He ⁊uiſe Er life; and —_ 
after her death then to the uſe 7e copnizees in the fine and their ſudged a 
heirs during the life of A. upon truſt, ts permit and ſuffer him to cordingly; 
take the profits, &c. and afterwards 10 the 1/2 and every ſon of that tor = _— 
marriage in tail male; and for want of ſuch iſſue, 7 the heirs of . bern 
the body of the ſaid A. and for want of ſuch iſſue ts the ſcid A. and itisexprefly 
his hers for ever. A. had no iſſue male, but had iſſue female — 
one daughter; the daughter ſhall take by purchaſe and not by and their 
deſcent, ſo that a fine levied by A. will not bar her; for the re- heir, during 
mainder to the heirs of the body of A. on failure of iſſue male, = 2 
was a contingent and not a veſted remainder; and the limita- diu, reſpect 
tion being of an eſtate tail, cannot be any part of the old eſtate; trom the 
for that was a fee-fimple. Carth. 273. Paſch. 5 W. & M. &** ho 


13 5 FENWIex 
B. R. Tippin v. Colin. v. Mir- 


FORD, Co. 
Lit. 22. b. and from Pius v. MiTrorD. Mod. 139. Becauſe in thoſe caſes the party had 


tot limited the ule out of him during his own lite, as here he has done in expreſs terms; and it 
1s too remote to imagine that the truſtees, whoſe eſtate is created to ſupport the remataders, 
ſhould make a feohment to deſtroy their eſtate, whereby to raiſe an eſtate for life by implication 
inthe feoffor.—S. C. Ld. Raym. Rep. 32 Hill. 6& 5 W. & M. accordingly ; and that in this caſe 
the deſign was, that the whole eſtate ſhould be diſpoſed of, fo that it ſhould nat be in A.'s power 
to deſtroy the contingent remainders; fo that if the Court ſhould raiſe a reſulting uſe here it would 
be contrary as well to the intent of the parties as to the rules of the law, 


13. J. S. made his will thus, viz. As concerning my manors 1 Salk. 24 
of P. and W. after my debts and legacies paid, I deviſe them t AY lays, 
| A. 


court 


—yy— — — 


10 — — 
— 2 — r — 


o 
4 
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held dy, A. for life without impeachment of waſte; and if he ſhall have 
_ 4 0752 iſſue male, to ſuch i ue male and his heirs for ever, and m cafe 
is to be A. dies without iſſue male, to B. and his heirs (A. has only eſtate for 


taken a3 life.) A. ſuffers a common recovery to the ute of himſelf and 


7 — . * * . . * * 2 
N his heirs, and dies without iſſue male. One queſtion was, whe- 


cauſethein- ther this was a contingent remainder to the iſſues of A. and his 
beritance heirs, and ſo the remainder to B. deſtroyed by the recovery of 


was an- 3 f : as ay 
nexed ang A. before it happened; or whether it was an executory devile ? 


limited to This cafe was twice argued, but before judgment the parties 
the wore. agreed and divided the eſtate, 3 Lev. 432. Mich. 7 W. 3. in 
ren. Loddington v. Kime. 


that the in- 
heritance 
was in the iiſue, and not in A. the father. gdly, That this limitation to the iſſe way not an exe- 
cutory devi e, being alter a treehold, but a contingent remainder ; {0 that a poittiumous fon could 
never take gth!ly, That the remainder limited to the iſſue of A. was a contingent remainaer in 
fee, and that the remainder to B. was a fee allo; but thoſe fees are not like one ter mounted on 
another, nor contrary to one another, but 2 concurrent contingencies, of which, either is to fait 
according as it happens; to that theie are remainders contemporary, and not expectant one alter 
another. 5thly, Ihe Court held, that the remainder in fce to B. was not veſted, becaule the pre- 
cedent limitation to the iliuc of A. was a contingent tee; and they took this A ere, vis. ue 
the meſne eſtates limited ar: for life er in tail, the la remaind:y may, if it be to a perſon In vie, veſt ; 
but ze reminder 7: mit-d after a limitation in fee, can be veſted. Gthly, That the recovery uflered 
by A. had barred the eltate limited to hi 1{Tus, that being contingent ; and likewiſe the remain- 
der limited to B. and his heirs, becauſe that was 'contingent, not veſted, and now never could 
veit; and that A. had gained a tortious fee, which would be good againit B. and his heirs, and 
likewile 2gainft all perions but the right heirs ot the d viſor. Raym. Ch. J. ſaid, That this 
caſe is wrongly re ported in L:vins, who ſays, that the court were agreed to give judgment tor the 
avowent in replevin ; but the Court conce-rved new doubts, whether they were contingent remain= 
ders or executory deviſes to the iſſue in tail of A. &c. And that before this point was determined 
the parties came to an accommodation, which is a miſtake ; for his lordſhip heard the opinion of 
the Court given ſeriatim, viz. Paſch. g. W. g. in the year 1697. That Evers Armin took but an 
eſtate for lite, becauſe the 1ſt iſſue male took the contingent remainder. It has alſo had decthons 
in othcr places; it having bten brought into the Court of Chancery, and by an appeal thence 
carried into the Houſe of Lords, the judgment given in the Court of C. B. was in all 

thoſe places confirmed, and not in tae leaſt ſnak en; and has been acquie ſced under 403 ] 
ever ſiace. judgment is entered on the Roll in C. B. Trin. 5 W. & M. Rot. 1351. as was faid 
by Evre Ch. J. in another caſe, This ſhews that the word ifluc) is properly a word of purchaſe 
when the intent of the party is apparent. Gibb 21, 22. Paſch. 1 Geo. 2. B. R. þn the Caſe of 
$baw v». Weigh, Ld. Raym. Rep. 2-3. Paſck. g W. 3. LVUDDI SC TON v. KE; and 
there, page 207, all the Court held, that A. took en eſtate for lite, the rem-inder contingent to his 
iflue male in tee, 


(H. 2.) What is. Where the Veſtirg of a Sub- 

ſequent Remainder depends on the Performance of 

a Condition, or the Happening of a Contingency 
annexed to a Meſne Remainder. 


. HAD iſſue B. a ſon, and C. a daughter, and devi/ed 


land zo J. S. for ＋ upon condition, that if B. diſturbed 


S. or the executors, of their adminiſtration, then e land 
uld remain to C. and died; afterwards J. S. died, and C. 
brought formedon in remainder againſt B. and alledged, That 
he had diſturbed J. S. and the executors, B. traverſed it, and 
iſſue thereupon was joined; and ſo the condition took the fee 
away 


A fLod © ww 8RÞqVw4 
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away from B. and put it in C. by the allowance of the law in 
performance of the intent of the deviſor, though the remainder 
did not veſt when the firſt eſtate took effect. Per Harper J. 
Pl. C. 414. a. b. in the Caſe of NEwis v- LAREKE, cites 34 E. 3. 
and the margin cites Fitzh. tit. Formedon, the laſt plea. 

2. A fine was levied of lands in tail, hen condition to carry 
the flandard of the conuſar; and for default thereof remain- 
der to W. N. and per Fitzh. J. the remainder is good, and is in 
the grantee preſently before the condition broken, or never; 
for if the remainder be not good at firſt, it never ſhall be good; 
But per Montague Serj, contra; and Fitzh, after doubted. Br. 
Done and Remainder, pl. 3. cites 27 H. 8. 24. 

3. If A. makes a feaſfment to the uſe of B. 2ʃl C. ſhall come 
from Rome into England; and after ſuch coming from Rome into 
England, te remain over in fee, this remainder depends in con- 
tingency ; for it is uncertain whether C. ever ſhall come into 
England, or not. Arg. Quod fuit Conceſſum per tot, Cur. 
3 Rep. 20. in Boraſton's Cate. 

4. A. leaſes for life to B. upon condition, that if he pays 10/. at 
Michaelmas to the leſſor, that he thall have the ſame ta him in 
tail, the remainder to Fg D. in fee. The 101, is not paid; if now 
he in the remainder thall have the fee, or if the contingent and 
accruer extend as well to the fee as to the eſtate tail, or if the 
fee veſts preſently ? Popham ſaid, that is a moot point; but 
Anderſon ſaid, you will not be able to prove that by any book 
of law, but if you were to read it is a good point for you. Noy 
46. Anon. 


(J) At what Time Remainder ſhall attach. 


[i. IF leaſe for life or in tail be, the remainder to the right heirs of Rr, Done, 
J. S. and tenant for life dies, or tenant in tail dies without Kc. pl. 6. 


. . . . . t E. 3. 
i ie living F. S. the remainder is void; becauſe J. S. cannot — 


have heir during his life, and inaſmuch as this does not take Hank. and 
effect during the particular eſtate, it ſhall never take effect [ 404 ] 
though he dies after and has an heir. 9 H. 6. 23.b. 11 H. 6, Hull, fuch 


remainder 

12, b. is not good 

8 it J. S. was 
alive at the time; for if it cannot take effe at the time of the livery, it will be hard to prove that ever 
it ſhall, 11 H. 4. 94 b. pl. 14. 

The remainder is in abeyance till J. S. dies, and therefore good; and yet no heir is in eſſe at 
the time of the livery, Br. Done, &c. pl. 37. | 

IJ. S. be afterwards attainted of felony, and dies; and after the tenant for life dies, the remain- 
der thall not take effect; becauſe none can be heir to a man attainted. Br. Done, &. pl. 42. 
cites 37 H. 8. 


[2. And in ſuch caſe, inaſmuch as the remainder cannot take w C. cited 
effect, the donor all have the land again, 11 H. 6 12. b.] OF — 
rolls, who ſaid, that though the remainder in fee is in abeyance, yet there is a poſſibility left im 
the heir, and that where the tenant for life dies, living J. $. the grantor ſhall have his lands again 
for want of another perſon to take them. Wms. 's Rep. 514, 515. Mich. 1718. in the Caſe of 
Grit v. Barnardiſton. 3 If 

3. 


— — ——— NGA, 
92 * — — : 
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It wasfound [3 If a deviſe be to one in tail, the remainder to the right heirg 
of t 


13 body of B. the remainder to C. It the firſt deviſce dies without 
fore baron ?/ſue in the life of B.— G. ſhall have the remainder, and the right 


Turton,that heirs of the body of B. born afterwards, ſhall never deveſt it; 


= deviſe was | . . 
7 1 remain. becauſe they were not capable at the time when it ought to 


der ts kis attach upon them. M. 37 & 38 El. B. R. between Gibbon and 
i Jon in Warner. | | 


tail, re- | 

mainxder to B. A. dies, no ſon being then born, but afterwards a ſon 15 born; B. enters before 
the ſon born. Judgment was given for B. in C. B. and athrmed in B. R. upon error, for 2 rea- 
ſons; 1ſt, thts 1 a contingent remaind:y to the ſon of A. and he not being born when the parti- 
cular eſtate determined. it became void. 2dly, The next in remainder being B. and he having 
entered before the birth of A.'s firſt ſon, was in by purchaſe, and ſhall not be put out by an heir born 
afterwards 3 Lev. 408. Mich. 6 W. & M. Reve v. Long. — But this judgment was reverſed 
by almoR all the lords in parliament; becauſe being in a will they took it according to the intent 
and equity and meaning, which they ſaid could not be to diſinherit the heir of the name and 
family of the deviſor by ſuch nicety, But all the judges were greatly diſſatisfied with this judgment 
of the lords, and did not change their opinions thereupon, but greitly blen ed Baron Turton 
for permitting it to be found ſpecially where the law was ſo certain andelcar. Ibid. — 4 Mod. 
882. S. C.— 1 Salk. 227. S. C. — See L) pl. 16. 


Poph. 3. as. If a fe:fment be made by A. ts B. to the uſe bimſelf for 21 
„ duch. years, remainder to the uſe of C. in tail, remainder to the uſe z 


& - 
Viz. ig ine the right heirs of A. and C. dies without iſſue in the life of A. during 


Court of rhe 21 years, this remainder in fee is void; becauſe this was a 


— 2 contingent remainder, and A. has not any heir during his life; 
conference and the eſtate for years being no franktenement, cannot ſupport 


e 3 this remainder till the death of A. reſolved. Popham's Reports 
ase zd between the Earl of Bedford and Ruſſel. 


barons, re- ; 
ſolved by all {but Baron Clarke) accordingly.— S. C. 2 And. 197. pl. 17. among the Caſes in 
the Court of Wards.— Mo. 718. pl. 1006. S. C. S. C. cited Mo. 274. in Perrot's Cale, — 
And. 1 Rep. in Chudleigh's Cale And. 2 Rep. 91. b. in Bingham's Cale, ——— Jerk, 
848. pl. 38. iſt part, S. C. See Uſes O. 8 pl. 3. 

So where A. ſeiſed in fee of lands, makes {caſe for years to B. remainder to C. in tail, remainder 
to the right herrs of B. In this caſe B. has nothing in the fee ; it is a remainder contingent to the 
heir of B. It C. dies without iſſue in the life of B. the remainder is void ; becauſe it has now no 
freehold to ſupport it when the remainder falls; for C. died without iſſue in the lite of B. and B. 


cannot have heir during his life, Jenk. 248. pl. 38. 2d part. 


5. Where land is given to a man and his feme for life, the re- 
mainder to the heirs male of the body of the man ; this remainder 
cannot be vgſted in the life of the man; tor it is not tail in the man, 
by _ of the eſtate of the feme. Br. Noſme, pl. 40. cites 
37H.8. 

6. Every remainder which commences by a deed ought to veſt 
in him to whom it is limited, when livery of ſeiſin is made to him 
that hath the particular gflate. Co. Litt. 378. a. 

7. If lands be granted and rendered by fine for life, the re- 
mainder in tail, the remainder in fee; none of theſe remainders 
are in them in the remainder until the particular gate be executed, 


Co. Litt. 378. a, 


Bora! 
caunc 


pl. 9. 
judge 


3. 
b:ay, 
and , 
#117 1 
conti 
there 
cites 


4. 

elde 
þ that 
then F. 
poſe 
being 
24 ve; 
Would 
that ti 
intenti 
gency | 
the yo 
B. R. 
Vor 
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(K) A! what Time it mult or may attach. What 
Remainders are 12 Contingency and not attached. = 


1. 77 HERE it is dubious and incerrain whether the eftate li- 
mited in futuro, ſhall ever vet in tate or intereſt, or 


not, there the eſtate is in contingency, 3 Rep. 20. Boraſton's The zaſe 


— ) N a was thus; 

Cale. 10 Rep. 83. Lovei's Calc. | 
* . — * 2 I . * 1 12 * 1 VIZ. 18. 
[2 Ai the particular efiete (upon which the remainder de- {c:icd of . 
- 2 1 N 7 "x ; . 11245 

pends) may determine before the remainder may commence, there the , l 


141 1 ＋ 13 ; 2 . Rei — B Ex 1 . ſe * in ice de- 
remander 18 contingent. 3 OP. 20. DOraicon s Calc. 
* * 
r 8 „ear and after tu his executors to perfirm his will ti C. fhou'd attinn his nge of 21 yoars, an 
rhon IN TATE, 14t he Dic uld have it (0 AN and lis he r5 {Or eder. 4*. died. «is ! Cy 
died at 9 275 14. It was nililt'd hy the Counſel, and arrecd by the Court, 


evi -d tum 
* 


, 

TE i #4 +» 
5 , 
ee Vet » © 


tha: the cretitors 
had a gd term for 12 cars, Mhich was not dete: mine d by the death of C. So that tae romame 
de; commeiced in foſſeſſion at the rnd of the t 1m; and as to the adycrbsof t. me, viz. (hen) and Ten 
they dy not amouut to ate ng Fee {e ine ſelt. WW HP TEMA! 4er an more than in the common 


caſe; where out leaſes {or lite or years, and after the Ceccate of the leflce, or diet mina ion of 
the term, the remainder to another, yet thts remainder veſts im nedistely; for when adverbs 
reter to a thing which mult aecefiarily happen, they make no contingency, and eit is certain that 
every ont mult die, and ever term mit end, {u thai t ey only demonitrate when the remainder 
to C ſhall take effect in poſſe ſſion. And judgment accordingly. 3 Rep. 19. a. to 21. b. Hill 
29 Elz. B K. Boraſton's Caſe.— -S. C. cited per Cur. Cro. J. 5.0. Mich 16 Jac, B. R. in 
Cate of Sheriff v. Wrotham. 

[! one make a leaſe to F. & for l ſe, and after the death of F. D to remain to another in e; this 
r-mainder depends in contingency; for it } S dies before J. D. the particular eſtate is det rmined 
betore the remainder can commence. Arg. Quod fuit conceſſum per tot Cur, 3 Rep 29. a. in | 
Boralton's Caſe, — W hatſocver cannot accrue at the time of the d: ath of the party who firit dies, ö 

annot afterwards by any att be revived, but is abfolutely extinguiſhed, Per Cur, Cro C. 102. l 
pl. 3. Hill. 3 Car. in the Exchequer Chamber, in the Caic of Biggot v. Smith, which was ad- 
judged upon this reaſon, 


3. A fine was levied to the uſe of A. and the heirs male of his _ wm | 

Hay, till he or the heirs male of his body had done ſuch a thing; A; 
. : , p þ 8 zdjudged. 

and after ſuch a thing done, to the uſe of B. in tail, and dies avith- Poph. ge. 

out iſſue without any thing dane. Adjudged the remainder was in 4-46 37» 

contingency, and never fell; the eſtate was contingent, and = 

there muſt be a contingency happen to put it in eſſe. (art. 203, 


cites Acton v. Hoar, as cited in Loveis's Caſe. 10 Rep. 
: 4. A. deviſed lands 1% E. for life, and after her death 72 the 
. eldeſt heir male of her body, and to the heirs males of ſuch heir male, 
þ that he be 24 years old at E.'s death, bt if he be nat of that age, 
1 then to her Huſband till the fon come of that age, and the profits ts be 
4 diſpoſed among ft the younger children. E. died, her heir male 
being under 24, It was argued that thoſe words (fo that he be 
W 24 vears old at the death of E.) if the deviſe had reſted there, 
4 would have been a contingent limitation upon the being 24 at 


that time, but that by diſpoſing the proſits in the interim, his 
intention appears to be not to make that limitation a contin- 
gency to the remainder, but upon that ſuppoſal to provide for 
the younger children. Adjornatur. All. 8. Paſch. 23 Car. 
B. R. Taylor v. Uſherwood. 

Vol. XVIII. | Li 5. The 
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3 2 5. The law is now ſettled, that in cafe of # contingency that 
Maſter of cannot in the nature of it p ecede the death of a perſon, a reaſonable 
tne Rolls. time may be allowed ſubſequent to the deceaſe of that perſon for 
4 9 performance of the condition, and a fee limited thereupon is 
Mich. — good, Per Jekyl, Maſter of the Rolls. 10 Mod. 422. in Caſe 
in Caſe of of Marks v. Marks, cites Show. Parl. Caſes 137, Loyd v. Carew, 
Stanley v. In which caſe a year was held a reaſonable time. Ibid. 


Leigh, 
6. A deviſe to a man for life, and after to his heir, this is an 
eſtate in fee; but if it be, and to the heirs of [uch heir, (uh ) 
there is a contingent remainder, Per Holt Ch. J. Skin. 559, 


Mich. 6 W. & M. B. R. in Cafe of Moor v. Parker. 


[ 406 J (L) Contingent, or other Remainder. Ye/ls at 


what Time. 


1. MAKES a leaſe for life on condition to B that if B. hi; 
iſſue in his life, the land ſhall remain over 79 JI, N. in 
fee; B. does waſte, A. brings a writ of waſte, and has execution; 
B. has iſſue and dies, No action of formedon accrues to W. N. 
becauſe the fee remains in A. until B. has iſſue, and then the 
recovery defeats the firft livery. Br. Lect. Stat. Limit 84. 
Je. 14 ple 2. Lands given 72 A. and the heirs male of his b:dy, remainder to 
"ny C. - the right heirs of B. A. died without iſſue; B. had iſſue two 
5. C. daughters L. and M. [B. died, ] L. died, M. died; this remain- 
der is as a purchaſe, and the ſurvivor takes place; ſo that the 
formedon lies only for the heir of ſurvivor, and it is not like as 
if land were given to A. for life, remainder to B. for life, or in 
tail, remainder to right heirs of A. for in this caſe the ſaid re- 
mainder is veſted in the tenant himſelf, and he is the purchaſor 
of it, and from him it ſhall deſcend to his ſon. Otherwiſe here; 
for if land is given to A. for life, or in tail, remainder to the 
right heirs of J. S. and after J. S. dies, his wife privement enſeint 
with a ſon, and the remainder ls, and after the ſon is born, 
the daughter ſhall retain the lands againſt the fon for ever. Dal. 
69. pl. 30. 6 Eliz. Stowell & Bamfield v. Earl of Hartford. 
3. Feoffment to the uſe of feoffor for life, and after his 
death to his fir/# ſon which ſball be born afterwards, for his lite, 
and ſo to ſeveral perſons, and after to the uſe of J. D. tal. 
Reſolved that all the 2ſ r limited to perſons nat in effe are contingent. 
but the uſes 10 perſons in eſſe veſt preſently, and yet theſe contin- 
gent uſes when they happen, veſt by interpgſitiou, if the firi 
eſtate for life which ought to ſupport them, be not diſturbed, 
Hutt. 119. in Caſe of Napper v. Sanders, cites 1 Rep. 133. in 
| Chudleigh's Caſe. 
lbid, 198. 4. If a deviſe or uſe be limited to A. for kfe, remainder 10 B. 
cites 37 H. jn tail; if A. diſagrees, the remainder veſts preſently. Per Coke, 
; Le. 195. Mich. 31 & 32 Eliz. in Lord Paget's Caſe. 
5. A. deviſed land; to J. S. till B. (A,'s ſon) comes of age, the 
remainder 


ſtrunger in fee; the meine remainder to A. himfelf is void, and 
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remainder veſts preſently, Arg, Le. 195. in Lord Paget's 
Caſe. 5 | 

6. Covenant to ſtand ſeiſed 7s e uſe of Saliſbury Plain for the For there is 
life of F. S. remainder to W, R. W. R. thall take preiently. — 

. . - - - 70 - 
Per Manwood Ch. B. Le. 195. in Lord Paget's Caſe. Fall. of pars 
ticular 

eſtate ; but where the firſt ule is limited ? A ard. the remainder over, there the remainder ſhall 
not con: e unto polleſtion pretently ; tor. he it a perlon capable, but not by CUBveyance in con- 
deration of natural e ffecton. Fer Menwoud Ibid. 147. | 


7. A. leaſes for lite, remainder to himſolf in tail, remainder ts a Ibid. 1 28. 
a e remainder | md 7 d 
the remainder over ſhall be immediate to the eſtate for life. Cate. 
Arg. Le. 197. in Lord Paget's Cate, 

8. A rent was granted to J. S. pur auter vie, with remainder S. C. Yelv. 
over, If grantee dies, the remainder ſhall take place preſently, g 
becauſe the rent for life determines by the death of the grautee. ham fare. 
Per Popham. Mo, 00.4. pl, 997. Trin. 44 Eliz, B. R. Salter and which 


Was agreed 
V. Butler. to per Cur.} 


that though the grantee dies. ſo that the rent deter mines in intereſt as to the perception thereof, 
yet inafmuch as the tertenant during this ume holds tie land duchatged, it is fufhcicat to ſupport 
the remainder. Mich. 44 & 45 Liz. Salter w.. . . No 46. S. C. but no: exactly S. P. 
— ro. E. 991. S. C. but not exaltly S. P. | 


9. Feoffment to the uſe of A. fir life, then to the uſe of Ibid. S. P. 
ferffees for gg years, if A. [5 long live, and after A.'s deceaſe to B. in 5 
tail male. Adjudged that the remainders veſt preſently, and 1 7 
that the poflibility that A. might over-live the 99 years, will Nappet v. 
not make the remainders contingent. Hutt. 119. cited per Sanders. 
Cur. as the Lord Derby's Caſe. And that upon a ſpecial ver- 

dict found at Lancatter, in a cafe between Farringdon and ano- 

ther, about 8 Jac. and often argued at Serjeant's-Inn, it was 
atterwards adjudged a good remainder, and not contingent. 

10. A. levied a nne to the uſe of himſelf and the heirs of his But clo 
body, and for default of ſuch iſſue to the ule of B. and the heirs wits the u 
male of his bedy, until B. ſhould go about to fell, alien, Sc. and after r 
the eflate of B. and the heirs male of his body by any /uch attempts in law, 4s 
determined, &c. then to the w/e of the heirs mate if the body if B. 1 
And for default of ſuch ie then to the uſe of C. in tail, until, &c. Mid nass 
as before, and after to the % of D. in tail, as is before limited Caſe. 
to C. It vas agreed per tot Cur. that no remainder can enure 
over to C. without an attempt precedent by B. to determine 
his eſtate, becauſe the ettate of C. is not limited to begin, but 
upon ſuch an attempt precedent, Poph. 97. Arton v. Hare. 

11. A. ſeiſed in fee has two tons, B. and C. A. makes Liu. R. 139. 
feoflment to the uſe of himſelf for life, and after 4% C. the 24 285. 318. 
lon for life, remainder after his death to the u/+ of the 1/? ſon of C. — _— 
which ſhould have iſſue male of his body, and to his heirs for ever; 6 Car, C.B. 
and for want of ſuch iſſue the remainder 4% the right heirs of C. for S. C. by the 
ever. Adjudged that this remainder to the younger ſonwho ſhould ame of 
have iſſue, is but a contingent remainder, and a remainder to the Nichols & 


right heirs veſted in C. Cro, Car. 364. Paſch. 10 Car, B. R. Sub, alas 


Boreton, or Moreton, or Bowton v. Nichols & al, 
Ii 2 Beck's 
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Peck's Cafe. == Gould J. in Caſe of Idle v. Cook, cites S. C. and ſays the queſlion was, if t 
was an eitate tail by the limitation, vr a contingent fce-ſimple? And. that it was held an eſtate 
toil; tor it it had been s con gem tre, the remainder over had been void. W's. Rep. 571. 
And in page 79. Hol: Ch. J. favs, that the werds en e mult there be taken to be ſſue male 
of tne body ot C. mentioned betore; and he ad mits tat ut is a contingent ettate, but yet it might 
-Ibid. page 76 Powell |. cite S. C. and lays it was not neceſſary 


be a continent citate tail. 


in that Cale to determine Whetne the eſtate limited was a fece-umple ora fee tail; for 


Or mat: 

i the remainder was contingent, that was fafhorent, and in the mean ume the remainder in eſe 

* eve cuted, and the c Ming tremeinder never napp !? 4 Ant! 101gh the um:tation a 8 
rs males, &c. ily 4 fer "tron of tne fer%a, vet the 


Krit fon of C. which ſhown have be 
, * — ” * . * 1 0 4 
wordas uch Tye} might likewiſe well enough refer to , 


cm 
the r. ſolutton. 


e wOIGS |\lietts Males) winch may help 


12, A. ſeiſcd in fee, in conſideration of a marriage between 
B his fon, and M. and of 1c00/7. marriage portion, and for 
the affection he bore to his relations, covenanted to ſtand ſeiſed 
te the uſe of himſelf for life, remainder to IV, R. and M. S. 2 


ſtrangers and their heirs during the life of B his jon und heir ap- 


parent, rem under to 1/7 and every other fait of B. ſuc e, vel in tail 
male, remainder t; Cin tail male, remainder 0 D. in tail ma, 70 
&c. J. dies beſore B. has iſſue male born, but 2frerwards B. 1 
. . * \ * * . I 
has iſiue J. Per North Ch. J. It ſecms that this remainder 
immediately after the death of A. veſts in C. as Lewis Bowles's 1 
Caſe is, 11 Rep. 80. a. But adjornatur. Raym, 247. Hill. 35 
& 31 Car. 2. C. B Baynes v. Belſon. 
Edwards v. 13. A. ſurrendered a copyhold tenement 79 the ute of himnſc/f 5 
* : m. 
1 for lie, and after to the ule of his youngeſt . ſun, and the heirs of hi. 
. 132. _ 3 - f 7 | | 24 
* Fry bedy, if he attain to the age of 18 years, and if he die before he i 
> $540 I * 5 » %o . ! — . . ITic 
Car. 2.C.B. atrain to that age without itiue male, then 7s hi A. s] right heir. . 
femst9Þ® The queſtion was, If this was a contingent remainder, or if at I 
S. C. though p . *C.) bei 
there the ſhould attach immediately upon the Ceath of tenant for life? 
. 2 — — 7 2 can 
land was And held that it attached immediately, becauſe of the inten- I, 
m_ obe tion of the party, and held to be the ſame with Sir Julius Czfar's 5 
e R 7 ' T; 
Engl, and Caſe, in Jo. 389. 2 Show. 398. pl. 370. Mich. 36 Car. 2, hath 
the /urren= B. R. Stocker & Ux. v. Edwards. bur 
der men- i : 3 : 39 $4) 
tioned: to be mide o h- uſe of A. for life, and after to th- u/- of hrs eget n and his heirs ena 
(which in effect is ine tame point, if, &c. as in the other Cale; and that the eldeſt at 17 years of 
age brought ej-ctment, and it was held, that though by the nit words this ſeems a condition 
precedent, vet upon all the words taken together, it was not ſo, but a deviſe tothe eldeſt fon im- 
mnt! diately, but to be d feated by condition ſubſcquent, ik he do- s not attain the age ot 18 And 
reſembled o it to the Cafe of + Sprin;; v. Cetar, and io it was adjudged in Mich. Term follo s 
e—_—_—_—_ Sc Conditon (I) pl. 12. [ 428 
14. Deviſe tz A for 60 years, if A. /5 ling live, aud ini and . / 
after the death of A to B. his eldeſt ſon in tail, whether this be a } 
contingent or a veſted remainder ? Per Lds. Commiſſioners, It *appe 
would be hard to conſtrue the meaning of the words to be from 1 
and after his death within the term; for ſuppoſe A. ſhould maing; 
outlive the term, ſhould B. take in the life of A. That would _ 
F , 4 co 
* be contrary to the words and intent of the teſtator. Zuppoſe is limit 
3» it had been 6, 7, or 8 years inſtead of 6>, could there be any for it 1 
. room then for ſuch conſtructions? And at what number of 3 
1 . . —_ . , nl wn 
ears is ſuch conſtruction to begin? 2 Vern, 131, pl. 129. Hill, i A. þ. 
5. mai nder 


5 45% 
1690. Beverly v. Beverley. 
N F » the accic 
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15, Deviſe to A. r 50 years, remainder to the heirs male of A, 1.4. Raym. 
remainder te B. The remainder to B. takes effect preſently, 1 *. 
Salk, 226. Hill. 5 W. & M. B. R Goodright v. Co n'iÞ, wei 

16. Contingent remainder muſt v during l poritculur eſiote, 1 Rep. 129. 
er eo inflante, that it determines. 1 Salk. 228. Paſch. 6 W. & if — 


M. B, R. Reeve v. Long. Cludleigh's 


Caſe, - — 
7 . ' * . " . 5 = 
2 Rep. 51. g! Cholmley's Cafe.—2 And 29 Baldwin v. Smith, als. Archer's Cee —Cro. E. 433. 
S. C. - 1 Rep 65 b. S. C. — 2 Lev. 39 Purefoy v Rogers. . Burt the ſtatute 10 C11 
. 2. cap, 16 S. 1. Enacts that where any eite 1s Hννα, e or oth r ſettlement limit d 1n Tometite 
der ta, or ty the uſe of the firſt or ther ſon of the bod; of any praſon, cut rematnger over to, or to the 


7 
15% of any other perſon, or in reminder ts, or to tie uſe of 4 5 hters. worth remarnder to any or 
f r/ us, anv / n or daughter of juch perſon born ter the dece fe the fither, Ra) take fuch e im 
{ne 4 me MUNNCY as if born 17 te life-time of the father, althouy „ No eltute be lunites te traces 20 free 
fe de (Re contingent 1emainder. F 


7. After a contingent moſue remainder ist once limited, no eſtate 

aiter limited can be veſted; but when a contingent metne re- 
mainder is not in fee, but n for life, or in tail, an eſtate after 
limited by ſubſequent words may be veſted. Adjudged. 3 Salk. 
zoo. Doddington v. Kyme, | but ſhould be Loddington v. 
Kyme. | 

18 Conveyance to the uſe of A. (the huſband) for life, re- And thers- 
mainder to B. (the wife) for life remainder to all the iſſues fe- Pe ._ 
male of their 2 bodies, and 79 the heirs male of the bodies of ſuch for like, 7 
iſſues female ; A. and B. have zue a daughter, Refolved the re- mainder to 
mainder in tail is not ſo attached in this daughter, as not to be N ” 
diveſted for a moiety by an after-born daughter; for this limitation #1 1.% 
being by way of uic, ſprings out of the eſtate, according to the aud J. . 
capacity of the perſon in whom it is to reſt, Comb. 467. Hill, 27 „ 
Io W. 3. B. R. Matthews v. Temple. fre 08 

\ et tune 

heirs of J. N. ſhall take, though it be veſted in the one before the other hath a capacity to take 
but had the particular eſtate determined after the dea h of ]. S. and betore taat of J. N. there 
perhaps the heirs of J. N. ſhould never tak-; and in this cat- they are jointenauts for life, and 
enants in common ot the inhertance. Cumb. 467. Mattllews v. Temple. 


(M) Contingent Remainder. V Vat 15. 


1. A CONTINGENT remainder never is but in caſes where lis being 


ere 11 tt E unc rtæain 
the particular ęſtate may determine beſare the contingency may er * 


happen, Sid. 247. Per Cur. in Cate of Merrel v. Rumſey. remander 
will veſt 
eodem inſtanti, that the precedent particular eſtate ſhall end or not, makes it a comment re- 
2 Arg. Raym. 144. cites g Rep. 20. Boraſton's Cafe, and 10 Rep. 17. Lampett's 
ale, 

A contingency is when it is uncertain whether the thing will take effe?, or rot ; as when an eftate 
es limited to a fe not in eſe, asa leaſe for lite, remainder to the tight heirs of J. S. who 1s alive 
for it is unc-rtain whether J. S. ſhall ever have au heir. 2dly. V hen there is a cong:tron pre- 
cedent, or ſome other accident, which ought to happen betore it can take eflect, which is uncer- 
tain whether ever it will happen or no. As if a {aſe for /ife be made, and that r 
if A. pay 101, then the remainder to the right heirs of A. or if B. ſuronc, then the ve» | 409 } 
mainder to the right heirs B. In thele caſes it is uncertain whether the money will be paid, or 
be accident happen, gdly. When a remainder s to limited that it is wncertarn whether it will cone 
1 3 t1nue 
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tinue deri the continuance of the particular te, for if it cannot veſt during the particular ell ate, 
or immediately when the particular eſtate determines, it is vod. Arg. Follex. 358. 37. in Caſe 
ot Weale v. Lower. 


© 


1 Rep. 153 2. By indenture between J S. of the one part, and A. B. C. 
* * and D. of the other part, ] S. demiſes land 2 A. for 89 years 
S. C. by the if A. ſheald lite ſe leng, and {hould not alien the term; and if A, 
name of the die or alien within the term, then ] S. granted the premiſes 7 B. 
ng fer fo many years of the faid term as ihould be then to come, if he 
tons Cale. ſhould fo long live, and not alien; and in Itte manner to C. 
and if C. die er alien, then J. S. granted it to D. his executors 
and aſſigns, for ſo many years as hauld be then to come. Ad- 
judged. that this is a good poilibility in I). to have term for 
years, but B. and C. dying in the life of A. the poſlibility to D. 
could not take effect, becauſe the contingency is to D. pn the 
cer of ejlates if B. and C. who never had any eflate, hecauſe of 


their dying in the life of A. Mo. 478. pl. 684. Mich. 37 & 38 


Eliz. B. R. Loyd v. Wilkinſon. 
1 8 3. A. hay 2 {ons B. and C. and levied a fine to the uſe of 
In Id, humtelf tor lite, romatrder t6 B. his eidett ion for fe, and after 
Buckhurft s t2 the f jou of the b-ay of B. and his heirs male, and fo to 4 ſons 
Car, ſuccefſively in tail; and if it fortune the ſaid 4th fin to die without 
iſue male, then i remain to C. A dies. B dies without iflue 
male, leaving a daughter. Adjudged that the nie veſts in C. 
though B. had no iſſue male, and B.'s having iſſue male was no 
condition precedent. Mo. 456. pl. 686 Paſch. 38 Eliz. Hol- 
croft's Cafe. 
Cro J. 81 4. Deviſe ts A. int il, provided if A. or anyof hi: iſue alien, then fir 
. default rf ſucb iſſue the premiſes ſhall remain to B. in tail. Per omnes 
SC. na J. præter Walmſley J. The remainder cannot ariſe unleſs there 
that Daniel, be both death without iſſue, and alienation. Mo. 773. pl. 1067. 


Turn. Jac. C. B. Lovice v. Goddard. 
and Andet- 

{on held as here, and that ſo it is a conditional limitation which is void and repugnant to make 
remainder to commence eter thesbenation ot an entail; but that Waimitey and Warberton held 
ie an exprels limitation of the entail, and of the remainder expectint thereupon, and not to begin 
upon the alienetion, and judgment was given according tothe opinion of the 3 Juſlices.— hut 
No. 574. ſeys, that that judgment was reveried in B. R. Mich. 3 Jac.—— S. C. 10 Rep. 78. 
Paſch. 11 Jzc.and there page 86. The Ch. J. was of the opinion of tne 3 Juſtices, but ſays that th 
point Was rot relolved, = Brownl, 10g. 8. C. argued, but no judgment. 


A fine was declared to the uſe of A. for life, remainder to 
the uſe of the heirs males of A. on the body of M. begotten, re- 
mainder to J. S. in tail, remainder to the right heirs of A. in fee; 
and if the ſaid A. ſpculd happen to die living the ſaid M. then the 
fine ſhould be 2 the uſe of the ſaid M for life, and after her dectaſe 
to uſes afreſaid; reſolved, that A. dying, living M. the has an 
immediate eſtate for life, and ſo ſettled by the law. Ley. 54 
Mich. 14. Jac. Boſtock's Cale. | 
Roll. Rep. 6. Deviſe to A. for life, then to B. in tail, and if my 3 daughter, 
39%. Ps. and either of them over- lite A. and B. then they to have it, and after 


— them I give it to J. VW. Oc. B. died, and 2 of the daughters died 


pi. 2. S. C. living A. then A. died. The queſtion Was, if this was 2 os 
| tingen 


Remainder, $409 


tingent eſtate, and if ſo, whether it were performed by 2 of the 2 
daughters dying in the life-time of B. And it was reſolved that 05. ** . 
it was no contingent limitation, but only ſhews when it ſhould juiged.— 
commence, which is well enough performed, Cro. J. 416. 1 I 
Hill. 14 Jac. B. R. Webb v. Herring. Aan 
7. Aue is levied by A ts the uſe of Himſelf for life, remainder 
to his 1/t fan, and to the heirs males of his bady begotten, &c. and fo 410 
on 75 /s 6th jon ſucceſſively, remainder ts the right heir male (in the 
ſingular number) of the conuſor, tobebegetten after the ſaid 6th fon, and 
ef his heirs male; it was ruled upon evidence at bar, that this limita- | 
tion to the heir male was only a contingent remainder, and not | 
an citate tail in A. becauſe it was limited to particular perſons, if 
Palm. 359. Paſch 18 Jac. B. R. Waker v. Snow. 
8. A. ſeiſed in fee of 3 acres, infeoffed G. and H. whereof This Cate | 
2 acres were to the uſe of himſelf for life, and the 3d acre to the Joh | 


* 


> ; $5 : argued in | 
| uſe of himſelf for the life of B. his ſan; and after the death of B. Chancery, | 
5 then the 3d acre was to be to the uſe of K. the wifeof B. for life ; the 16. | 
. a Chancellor | 
and the other 2 acres _ the death of A. and M. his wife to having at 
; the ule B. for life, and after the death of A. M. and B. to the the inſtance 
_ uſe of K. and of ſuch fue male or female, as the ſaid B. ſhould beget 1 3 
by o ber, until tuch iſſue thould be of the age of 21 years, and no gther judzes 
x otherwiſe ; and if B. ſhould have no iſſue by her, then to the uſe of to his at- | 
5 K. for life, and after the death of A. M. and K. all the lands to the m. hay 
5 5 ; : they all a- 
7 ule of B. and the heirs mates of his bady, to be begotten an K. and for greed in o- 
7 default of inch itlue 79 the heirs of B. for ever. B. has iſſue C. a pinion with 
T daughter yet living, and makes a leate of all the lands by inden- _—_ Ba 
. . | , ext. 09, 
: ture to the ſaid G. for 500 years ts commence after A.'s death, and S. C. 
T after grants by fine to the ſaid G. for 500 years, and then he and 
ow M. die, Upon a reference out of Chancery to the Ld. Ch. J. 
i Hale, he held, that as to the 3d acre limited to K. for life, the re- 
* mainder therein was not contingent, but was ve/ed; becauſe by 
the limitation after the death of A. M. and K. being conſtrued 
- ditributively, it ſhall be taken that as to the 3d acre the eſtate of 
#4 B. commenced in polletlion after the death of A. and K. only; 


Kut for in this acre M. had nothing; and as to the other 2 acres 


— where M. had an eſtate for life, there it ſhall be taken to com- 
| mence after the death of A and M. Pollexf. 54 & 67. Jan. 3. 
1672. Weale v. Lower. | 
to 9. A. made a feoffinent to the uſe of himſelf for life, and after the But though 
re- death of M. and 4 wife to the uſe of K. 40 — of 3 his u 1 
ce; tife, end after the death of A. M. and B. to the uſe of B. and the x44 5 yet 
the bers males of his body, and for default of ſuch iſſue to the uſe F upon exa- 
ceaſe the heirs of B, B. had iſſue a daughter, and then by fine and in- — 1 
« an denture granted to G. for 500 years, B. dies. M. dies. A. ſur- 25 
54 vived, Upon a reference out of chancery to the Ld. Ch. J. ther deed u. 
Hale, and after hearing the arguments of counſel, his lordſhip 2 life you 
ter was of opinion, that the eſtate as above, limited to B. = a then, as Ld. 
after contingent remainder, Pollexf. 55 & 65. Jan. 3. 1672. Weale Ch. J. Hale 
45 v. . e — — — 
con- contingent ; but the mentioning that the commencement thereof ſhould be after the death of M. is 
gent ** an expreſſing when B. ſhould take the profits in poſſeſſion, and not @ contingency, Pollext. 66. 


Ii 4 go. Leaſe 


a 2 _ 
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10. Leaſe 7 A. for life, and ofter the death of A. and AI. his 
wife, the remainder ts B. his fort and Fi Feirs, this is à con- 
tingent remainder z tor the particular eſtate being only for the 
life of A and the remainder not to commence till after the 
death of A. and MN, this may determine by the death of A, be- 
fore M. And jo it would have been in ſuch caſe at common 
law; and though it had been by way of ute, yet could not the 

mainder be prefcrved without a particular eſtate. Admitted, 
© 57, in the Cale of Weale v. Lower. 

11. Lord Ch. J. Hale took a diference between a contingent re- 


mainder by way of i e, and a future ie, or at ate in futurs 
f ſe, Pollext, 65. in Cale of Weale v. Lower. : 

12. Ms if a fe mc r be made 79 the uſe of i. for lite, and after 
the death 2, A. and B. to the uſe of C. in te; this is a contingent 
remainder to C. Pollexf. 65. Weale v. Lower. 

13. Vut if a feoffment be made 79 the uſe of C. and his heirs 
after the death of A. au B. this is no remainder, but a future 
uie, and the feottee is ſeiſed in fee- ſimple, and not of a freehold 
diſcendihle, determinable upon the deaths of A. and B. Pollexf. 


/ 
by way 
. * 


the death of J. & it ſhall be ta the uſe of 7. N. in fre, the feoffor 
has the te:-timple remaining in him until this ſuture uſe comes 
in eſſe. Pollexf 65. Weale v. Lower, 5 

15. If a ledfe be made of Bl. Acre ts A. of M. Acre to B. and 
of Gr. Acre to C. and that after the death of A. B. and C. it hall 


remain to D. and his His; in this caſe D. ſhall not have a con- 


tingent remainder, but the conſiruction ſhall be relative. - Pol- 


Icxt. 67. in the Cate of Weale v. Lower. 

16. If a fezFment be ma le to the uſe of A. for 99 years, if he ſhall 
fo Eng live, and after his death to the uſe of B. in fee, this thall not 
be contingent, but it ſhall be preſumed that his life will not exceed 
99 years; but it would be otherwite if it had been made for 21 
vers. Cited per Hale Ch. J. to have been ſo ruled. Pollexf. 67. 
in Cate of Weale v. Lower. 

17. A. ſcifed in fee of lands in Ogborne, deviſed them 79 B. for 
life, if he ſhould be living at the death of A. the teſtator, but if nt, 
then 75 C. fir life, if he ſhould be then living; and rot, then 79 
remain to the next heir male of the body of C. and for default of tuch 
male, then to the next heir male gf the bady of B. Remainder over 
in tail male, 29 the intent, that his land might ( if pleaſe God ) continut 
in his name for ever. A. died, then B. died leaving iſue C. and 
the queſtion was, evhether C. boat any eſtate by this awil! ; it was 
argucd that he did not; for by the expreſs words nothing was 
given to him unleſs B. had died in the life-time of A, which he 
did not, for he ſurvived; neither could he take by the deviſe to 
the heir male of the body of B. his father, becauſe it is a limita- 
tion by way of remainder, which with the particular eſtate is but 
one eſtate, and if the one does not veſt, the other never ſhall; 
and {if C. dies thall be intended (if he dies before A.) and not 

| generally, 
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generally, it being certain that he ſhall die; and that no remain, 

der ſhall take effect till C.'s death, and that not happening be- 

fore or at B. death, when the particular eſtate determined, it 

never ſhall take effect: but it was anſwered, that the clauſe (and 

for def. nit of ſuch iſſue then to the heirs male of B.) is not contingent 

but fands abſolutely, and is a goed limitation, and after B.'s death 

took eil-C in C the defendant ; the Court was of opinion that 

C. the defendant had an eſtate by the deviſe; and judgment was 

given, quod querens nil capiat per Billam. 2 Jo. 111. Trin. 

20 Car. 2. B. R. Gold v. Goddard. 

13. Jr was held, that if hund be given to the feme durante vidui- Put if land 
tate and after ti the heirs f her body, that this is an eſtate tail ex- be given te 


: : 0 7 the b 
ecuted in the tame, and not coutingent. Sid. 247. in Caſe of dh 
Merril v. Rumiey. | during the 

' | | Coverture, 
remainder to the h.ins of the body of the bargn, this hath been held to be a contiengent remain» 
der; per Jones J. Sid. 217. in Cate of Merrill v. Rumtiey, cites 49 E. 3. 20, 21. Fitzh, 


Breve 81, 82, Pain 8. 37. 


19. Deviſe of a term 79 his wife for life, and after her death 10 Chan. Prec. 
the child fre was then enſeint awith, and if ſuch child died before 21, you. 2 
then he dev iſed one third part ts the wife, her executors, &c. and eng 
the other two parts to other perſons, and made her executor, 

The wife's being enſeint, is not neceſſary to intitle her to the 
third part. G. Equ R. 74. Hill. 8 Ann. Jones v. Weſt- 
comb. 

20. A conveyed lands ts the uſe of himſelf for 99 years, if he ſo 
long live, re:nainder 2% fruſbees and their heirs during his life, &c. 
remainder to the ule of the heirs of his bedy, remainder to himſelf 
in fee. Lord C Cooper ſaid, that this was plainly a contingent 
remainder, being limited to.the heirs of the body of A. who 
can have no heirs during his life; for nemo eſt hæres viventis ; 
and that the meaning of the limitation 1s to carry the ſettlement 
as far as may be, and beyond the limitation to the firſt fon, 


Wms.'s Rep. 387, 388. Mich. 1717. Elſe v. Oſborn. 


RP — > — 
— _ 


(N) Contingent Remainder. Supported how. . 


1, AN uſe is limited to A. for years, remainder to the uſe of 1 Rep. 134. 
the heirs, or wife, of B. which ſhall be; it is void, be- - — 
cauſe it would have been void, if limited in poſſeſſion. Arg. Sch 


Such 
Parl. Caſes 107. in Caſe of Davis v. Speed. cites D. 190. Poph. . 
3 4. & 82. before 27 H. 


: 8, had been 
| vr for the feoffees remain tenants of the freehold, but ſince the ſtatute it is void; for then 


ranktenement ſhall be in ſuſpence, for nothing may remain in the feoflees. Per Gawdy J. 


1 Rep, 135. in Chudleigh's Caſe, | 


2. Chudleigh's Caſe, 1 Rep. 128. a. Dyer 340. Pl. C. 352. 
b. do all ſay that the entry of the feoffees is not requiſite, but 
when the r= and ſeiſin, out of which the uſe ſhould ariſe, is diſturbed 
pr altered by diſſeiſin, feollment, or the like, or alienated to — 

8 that 
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that hath notice; and the reaſon there given is, becauſe the uſe, 
which might be executed by the ſtatute, ought to be an w/e in 
e//e, and not a right to an uſe; for the eſtate cannot be trant- 
ferred by the ſtatute to one who has but a right to an uſe, but 
to him who is actually ceſty que uſe, Arg. Pollex. 96. | 

3. A. is tenant for life, remainder to B. for life, remainder to C. 
IF. Vr life, remainder to a contingent, and A. and B. join in a fine, 
yet the right of entry of C. preferves the contingent eftates Per Hale 
Ch. J. Mod. 92. Mich. 22 Car. 2. B. R. in Cate of Zouch v. 
Clare. 


4 ˙ 4. A. is tenant ſer liſe, remainder ts his 1ft, 2d, and 3d ſons, 


e e- of JI , = 4 2 to 7 
„ the {ite remarnger 4 B. and jo to C. and ſ to D, and their 1ſ, 2d, 


Z er lie. and 3d ſent iu lite manner. B. C. and D. levied a fine to A. the 
and t ſaid C. Sau. iſſue 2 /515 at the time; then A. made g ferffment, 


pi 3 Hale Ch. J. ſaid, that if in this cafe no ſon had been born, the 
remainger Contingent remainders had been deſtroyed, but a ſon being born, 
to the r:54t there is a right of entry left in him, which will ſupport the re- 
2 85 mainders. And judgment accordingly. Mod. 92. Mich. 22 Car. 2. 
fer. and B. R. Zouch V, Clare. 
then B. 271 
C. e d, fine 10 i. the fon of B. being then liviag) then A. made a feoffment, and after- 
werds B. had vfſze s 24 ſor, and then his eldeſt fon d ,. The only queſtion was, whetker by the 
fcottment of A. the contingent remainder to the 24 fon was defiroyed, he bring born at the 
time of the feofiment. It was ad judged per tot. Cur, that it was not, but that the Y of the 
7. inder, which was in the firſt ſon, had preſerved it ill the birth of the 2d fan, 2 Lev. 35. Hill. 
23 & 24 Car. 2. B. R. Lloyd v. brock:ing, >. C. Vent. 188. accordingly. 


if there 5. A right of ation cannot ſupport a contingent remainder ; 
3 but there muſt be a particular ęſtate actually in being, or a pr eſent 


acontingem * right of entry, but a future right of entry is not ſufficient Vent. 
remainc'r 189. in Marg, favs it was ſo held per Cur, in the Cafe of 'Thom- 


over, and : ; 
3 ſon v. Leach. | 


hte be d ſſeiſcu, the whole eſtate is diveſted, but the rig of entry in the tenant for hfe ſhall ſup- 
port the contingent remainder; bu? if tenant for liſe be diflciied, and a contingent remaindey ca- 

p ant upon his ettate dors not weft b:fore 2 deſcent 15 raft, then it is gone, becauſe it is /urned 170 
a igt ation, though now it may be preſerted longer, by the /tat. of 11. 8. whereby, excep: 
- d. eitor be g years in poſſeſſion, a deſcent will not take «way his entry. 12 Mod. 174. Ihom- 
on v. Leach. 


* 2 Lev, 2g. Loid v. Brocking. 


1 . 226. 6, A term of years will not ſupport a contingent remainder, 
2 though the term and remainder are both deviſed by a will. 
4 Mod. 255. Hill. 5 W. & M. B. R. Goodright v. Corniſh. 
But C. dy- 7. A. deviſed lands 10 truſtees and their heirs for 500 years for 
ing a. the payment of gol. per ann. to B. his eldeſt ſon for life, remainder 
Aue, upon from and after the determination of the ſaid term 2 rhe uſe of the 
« reference fr/t ſon of the body of B in tail, remainder to C. the 2d ſon of A. 
3 „ in tail, remainder 2 D. the 3d ſon of A. in tail. B. had no ſon 
B. R. by born at A.'s death. The judges of B. R. thought the remainder 
Taibot C. to the firſt ſon of B. void, and that the remainder to C. was 2 
z ag 2 by veſted remainder z but Parker C. inclined to ſupport it, if poſſi- 


D. they ble. But then the diſpute was agreed. 10 Mod, 501. Trin. 
though! the 8 (Geo, I, Gore V. Core. ; 


reminder - 
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ood, and that an interim eftate till the birth of a ſon of B. (and who is ſiace born) deſcended te 
L and ſo the contingent remainder ſupported. (Utaudivi.) 


8. A ſpecial verdict found as follows, viz. A. and B. his ſon 
and heir apparent, being ſeiſed in fee of lands in S. and T. by 
feoffment and common recovery, in conſideration of a marriage 
intended between B. and M. and 5000 l. portion, ſettled the 
premilles to the following uſes, viz. To the uſe of A. till the 
marriage, and after, as to the lands in S. to the uſe of B. and his 
aſſigns fer 99 yeers, if he thould fo long live, and from and after 
the death of B. or other ſooner determination of the eſtate to 
him limited, 7s the uſe of frites and their heirs, during the natu- | 
ral life of ſaid B. to ſupport the contingent remainders, remainder as 1 
to part to the uſe of H. in juinture; and as to all the ref? of the pre- | 
mitles 25 A. fer life, remainder to the uſe of the ſaid B. for g years, | 
F he ſhould fo long live, remainder 2 truſtees to ſupport contin- | 
gent remainders, remainder to firſt, Sc. fons of H. by M. in tail | 
male, remainder to the uſe of firft, Sc. ſons of B. by any other 9vife 
in tail male, remainder to A. for life, and after his deceaſe to the 
uſe if C. 24 ſon of A. and his aſſigns fer 99 years, if C. ſhall ſo lang 
live; and from and after the death of C. or other ſooner deter- 
mination of the eſtate herein limited to C. for 99 years as afore- 
faid, then t the uſe of truſtees and their heirs, for and during the 
natural life of C. upon truſt 20 ſupport contingent remainders, and 
to make entries as occaſion thall require, but to permit the ſaid 
C. and his aſſigns to take the rents, &c. during the term of his 
natural life; and after the end, or other ſooner determination 
of the ſaid term, to the uſe of the firſt, and other ſons of the ſaid C. 
in tail male, and after ſeveral other meſne remainders to E. father 
of the leſſor of the plaintiff, fer 99 years, if he ſhould fo long 
live, remainder # truſtees to ſupport, Cc. remainder to firft, Sc. 
fens in tail male, C. by the deaths of the preceding remainder- 
- men, became paſſeſſed of the premiſſes for 99 years, if he ſhould 
r ſo long live, remainder as above limited. C. had a ſon D. and 
no other iſſue male. C. being ſo poſſeſſed, afterwards he, tage- 
ther evith D. his ſen, levied a fine, and ſuffered a recovery of the pre- 
miſſes, D. died without iſſue in the life of ſaid C. Afterwards C. 
died without iflue male, leaving 4 daughters, H, I, K, and L. 
The leflor of the plaintiff, the neareſt ſurviving remainder-man, 
made his actual entry within 5 years, and being ſo ſeiſed, de- 
miſed to the plaintiff, &c. The queſtion was, whether the com- 
mon recovery ſuffered, in which D. was vouched, was a good 
bar? The tenant to the præcipe was made by C. (who was a leſſee 
fer 99 years, if he ſo long lived) and by D. the ſon, t whom the 
remainder was limited in tail. And though C. was only tenant for 
99 years, if he ſo long lived, yet it was inſiſted, 1. That by this 
fine a freehold paſſed; for that it was not void, but voidable. 
2dly. That though the fine levied by C. did convey no free- 
hold, yet that D. joining in the recovery, there was 2 good 
tenant to the præcipe, notwithſtanding the limitation . — 
| truitee* 
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truſtees for preſerving the contingent uſes; for that the limita- 
tion over to them, was either a void remainder in its creation, 
or elit it was contingent and never veſted. And it was likewiſe 
1% ed, that the liinitatian pojjred no eſtate to the truſtees, but c 
6 right of entry, Hut to this it was ſaid by the Ch. J. who de- 
Iivered the opinion of the Court, that, 1ſt. As to the fine levied 
by C. no cafe has been cited to prove it good; and the law is 
row clear and ſettled, that fuch ine of a tenant for years, by reaſon 
of the imbecility cf his eſtate, nb operatur, and that it will be 


a good plea in ſuch caſe quod partes finis nihil habucrunt; fo is 


0. 1. 3 Co 78 Hard. 400 And fo it was held 
in the Caſe of HoxT ». PouRNF, Salk. 339. which he ſaid he 
cited from a MS, of Lord Holt, where, upon taking notice of 
the diflerent operations of a fine and of a feoffment, he ſays that 
if tenant for vears makes a feoffment in fee, the whole eſtate of 
him in the reverſion is diveſted; but if he levy a fine nihil ope- 
ratur, by which words it is plain that he meant no frechold paſl- 
ed; for he puts a fſe:fment in oppgfition ts a finez and therefore 
ſince a feofiment does diveſt the eſtate, there can be no doubt 
but that nihil operatur muſt ſignify that the fine diveſts no eſtate, 
And this opinion of Lord Holt is likewiſe agreed to be law by 
Ld. C. Macclesfield, in the Cafe of CARTER V BARNARDISTON, 
P. Wms.'s Rep. 519. and ſuch fine is ſaid to be void. So that 
here is the opinion of Lord Coke, Lord Holt, and Lord Mac- 
clesficld, with the concurrence of ſeveral other judges in ſupport 
of this fide of the queſtion, and not one authority to be found to 
the contrary. Taking it then, that this fine had no effect to paſs 
the freehold, the next thing to be conſidered is the conſequence 
of Ds joining in the recovery. And as to that, it is certain that 
if there was any freehold in D, this recovery will be a good bar, 
If he had not, then the title will be in the leſſor of the plaintiff. 
And ſaid, that the Court were all of opinion that the freehold 
was not in D. and that the remainder to the truſtees was not 
void, nor contingent z nor is this limitation to be conſtrued as 
giving only a right of entry to the truſtees, as has been inſiſted 
at the bar, 1ſt. 1t is net a void remainder, The true deſcription 
of a remainder is, that it is a remainder or remnant of an eſtate 
in lands or tenements, expectant upon a particular eſtate created 
together with the ſame, and at the ſame time. Co. Litt. 143. 
And it is ſo expectant upon the particular eſtate, that unleſs it 
can take effect when the particular eſtate determines, it is void. 
The reaſon given to prove this a void remainder is, that the re- 
mainder to the truſtees being limited to the truſtees 79 commence 
after C.'s death, and then afterwards to held during his life, this 
was repugnant z and were there no other words in the ſettlement, 
poſſibly there might be ſome force in that objection. But here 


are other words in the limitation; for it is from and after the 


death of C. or other ſooner determination of his eſtate, then to truſteei. 
And he apprehended that thoſe words (or other ſooner deter- 
mination of the eſtate), are a full anſwer, becauſe by them there 
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is plainly a remainder limited, which may take effe by ſurrender, or 
forfeiture, or Muxian of time in C.'s life-time, and ſo here are 
words to make this a reaſonable limitation, and poſſible to take 
effect. Upon this head was cited by the counſel for the defend- 
ants the Cafe of CUMBERFORD AND BIRCH, 2 Lev. 157. to prove, 
that where there is an eſtate limited upon two disjunctives, which 
cannot ſtand together (becauſe if one happens the other cannot), 
that in ſuch caſe it ſhall take effect upon neither, but the ſettle- 
ment ſhall rather be conſtrued to be void. There the ſettle- 
ment was with a proviſo, that if none of the brothers of the 
grantor, or their children, were living at ſuch a time, then t9 
his brothers ſucceſſively. And the Court held it à void limita- 
tion. But that caſe does not come up to the preſent ; for the 
true reaſon upon which the Court then founded their opinion 
was, that the death of the brothers and their children was con- 
ſidered as a condition precedent ; and it appeared in the cauſe, 
that the children of the brothers were living, and ſo the con- 
dition not performed on which the remainder was limited; and 
it was not determined upon the foot of the neceſſity of the re- 
mainders taking effect upon both disjunctives. Now here, by 
(the death of C. &c.) it was never intended that the remainder 
ſhould veſt on the death of C. but (as appears by the expreſs 
words) on a determination of the eſtate for 99 years before his 
death. 2dly. But it is ſaid, ſuppoſing that this remainder is 
not void in its creation, and that it might have taken effect one 


44.1 


way or other, yet it was contingent, and is now become void by [ 415 


event, becauſe it is not limited to commence abſolutely from the 
end of the 99 years, but from ſome other ſooner determination, 
which is uncertain, and not only as to the time when ſuch de- 
termination may happen, but whether it ever may happen, for 
C. may well have been preſumed to have outlived the term. But 
he thought that this is a miſtake, and that there is no warrant 
for ſuch a poſition by any rules of law, Contingent remainders are 
of 3 forts, 1ſt, When it is a limitation 7 one nt in ; for in 
that caſe if the remainder-man never does come in eile, it is a 
void remainder. 2dly, When the particular ate may. determine 
before the remainder can commence, as an eſtate to A. for life, and 
from and after the determination of his eſtate, then to C. Curing 
the life of A. This is good by contingency ; that is, if A, for- 
feit his eſtate by alienat:on, or otherwiſe, in his life-time. 3dly. 
When there is a limitation precedent, or {fmething ts happen (be- 
fire the remainder can take effet) which may never happen, as 
remainder to commence when J. S. ſhall return to England from 
Rome, Now the preſent remainder cannot be ſaid to be con- 
tingent within any of theſe deſcriptions z for, 1ſt, Here are per- 
ſons in eſſe to take. 2dly. The remainder does not depend on 
the death of C. but it is expreſsly limited from, &c. other ſooner 
determination ; ſo that immediately from the expiration of the 
particular eſtate, the remainder is to commence. zdly. Nor is 
here any precedent condition to be performed, in order to 1 5 
the 
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the truſtees title. But it only depends on ſuch facts which de- 
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termine the particular eſtate from the nature of the eſtate itſelf, 
and which were underitood to be ſo when the remainder was 
originally created, viz. that all eſtates for years, if the party to 
long live, may determine not only by the death of the party, or 
effluction of time, but by ſurrender or forfeiture: and ſuch de- 
terminations the law takes notice of, and will expect, as ap- 
pears by 2 Co. 51. 1 Saund, 151. as a leale to A, 
for life, remainder to another during the life of A. this is good, 
becauſe by poſſibility the remainder may take effect by the tenant 
for life's aliening or committing a forfeiture ; and this poſſibility 
is therefore contidered as an intereſt in the grantor, which he 
may limit, and is that ſort of eftate which truſtees have for pre- 
ſerving contingent uſes, and it is not a mere right of entry, nor 
a contingent remainder, but a veſted eſtate to take effect by thoſe 
ways and methods of determination to which the particular eſtate 
was ſubject when it was created. And for this Co. Litt. 42. puts 
a caſe, which he apprehended explains this very much, viz. If 
tenant for life makes a leaſe by deed, or without deed, to him 
in the remainder, or reverſion in tail, or in fee, for the life of 
him in the remainder or reverſion, and after he in the remainder 
takes wife, and dies, his wife ſhall not be endowed ; for the par- 
ticular tenant ſhall enjoy the land again; becaute it cannot be 2 
forfeiture, he in the remainder being privy, und it cannot be a 
ſurrender, becauſe his whole eſtate was not given, Now in the 
preſent caſe what is there remaining in the grantor ? It is a he- 
ſibility of the leſee's dying in the life-time of the lefſ;r, or of his forfeit- 
ing or ſurrendering the eſtate. And yet my Lord Coke ſays, this 
ita freehold, and gives this as an inſtance, that where there may 
be ſeveral freeholds derived out of the fame eſtate, though at 
the ſame time, it is but a poſſibility, and ſufficient to prevent 
the wife of him in the remainder from being endowed ; and 
agreeable to this is DuncoMs's Caſe. 3 Lev. 437. A. tenant for 
life, remainder to J. S. and his heirs for the life of A remainder 
to A. in tail. The Court held there, that the remainder to ]. 
9. (though but a poſſibility) was ſuch an interpoſing eſtate be- 
tween the firſt eſtate limited to A. for life, and the laſt eſtate 
limited to him in tail ; that A. could be confidered as no more 
than a bare tenant for life, and that conſequently his wife could 
not be endowed, which ſeems to be our very caſe as to this point; 
for he took it that J. S. could be no other there than a truſtee 


L 416 | for preſerving the contingent uſes. Having ſaid thus much to 


ſhew upon what grounds limitations to truſtees made in common 
form muſt operate, he ſaid he would conſider what conſtruction 
the limitation in the preſent caſe ought to have; and he thought 
they always operate in the manner expreſſed in this limitation, 
viz. that part of the limitation which is called contingent, from 
the words (or other ſooner determination.) The common kind 
of limitation is firſt to A, for life, and from and after the deter- 


mination of his eſtate, then to truſtees for the life of A. or wY 
| | or 


-S] las! A — — 1 * 


— -- 
— — 


Remainder, 


for 99 years, if he ſo long live, and from and after the end of 
that term, then to truſtees during the life of A. Now in the 
firſt caſe the remainder limited to the truſtees being to continue 
during the life of A. cannot take effect upon the natural death 
of A. nor otherwiſe than by a ſurrender or forfeitureeof his 
eſtate. Nor in the 2d initance, otherwiſe than by effluction of 
time, or by ſurrender or forfeiture, and perhaps in both cates 
by civil death. And he thought that the ſame cdjeFions which 
have been made in the preſent caſe, might with equal reaſon be made 
to every limitation for preſerving contingent reminders, . For though 
theſe words (or other ſooner determination) are not always in- 
ſcrted, yet there is us ſettlement to be found which daes not in;port 
as much, And fo in Bridgm. 334. there is a ſettlement without 
theſe words indeed; but yet the conſtruction upon it mult be 
the ſame as if they were inferted, becauſe there the remainder is 
limited only during the life, as it is here, and conſequently mait 
be conſtrued to commence on a determination of the particular 
eſtate before the death of A. The true meaning therefore ot 
theſe limitations is, that when an eſtate is given to A, for life, 


the limitor has notwithſtanding an intereſt remaining in him to 


enter upon alienation, forfeiture, &c. which intereſt, when 
conveyed to truſtees, is a remainder or legal eſtate, which they 
are ſaid to have for preſerving contingent remainders; and fo it 
is called by Lord Cowper 2 Vern. 755. Etit v. Os80URNs. 80 
that in the common caſe of marriage ſettlements, where an 
eſtate is limited either to the firſt taker for 99 years, or for life, 


with remainder to truſtees to ſupport the contingent remainders 


during his life, they were of opinion that by ſuch limitation #« 
preſent freehold paſſes to the truſtees fubject to the term of 9g 
years, in ſuch manner that it cannot take elect till the determi- 
nation of that term; but that determination muſt always be in 
ſome manner or other ſooner than the natural death of the par- 
ticular tenant ;z and though this remainder may depend on the 
truſtees coming into poſſeſſion, and upon ſurrender or forfeiture, 
which facts may or may not happen, yet ſuch facts are in law 
poſſibilities not remote, and not merely contingencies; and it 
would be of the moſt dangerous conſequence, and might guverturn moſt 
of the greateſt eflates in the kingdom, if another conflruction 4were to 


prevail, becauſe it would then be in the power of ceſly que uſe to bar any 
ſettlement whatever, without the content of the triert. For theſe 


reaſons his lordſhip ſaid they were all of opinion, that a freehold 
veſted in the truſtees undiſturbed, and that no freehold ever was 
in D. and therefore he was no good tenant to the præcipe, and 
conſequently that the leſſor of the plaintiff muſt have judgment. 
Mich, 14 Geo. 2. B. R. Smith of the demiſe of Dormer v. Park- 


* & al, This judgment was affirmed in the Houſe of 
rds, | 


(O) Re- 
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(O) Remainder deſtroyed by A? i the Party, 


1, THERE is a difference between a limitation of ufe by feoſt- 


ment, &c. and a deviſe, If there be ewe 75 A. in fee, 


and after to B. in fee, there is no means to deſtroy the 24 fee, 
But if a feaFmert be to the uſe of A, and his heirs, and if A. die 
without iſſue, then to B. in fee, &c. Fcoftment by A. will de- 
ſtroy the fee to B. So feoffment to the w/e of A. aten be mar- 
ries my daughter, if I fell the land before A. marries her, and 
after he marrics her, A. ſhall not have the land. But if it be 
by way of remainder, then there is no difference between uſe and 
will, or eſtate at common law. Arg Lit. R. 254, Paſch. 5 Car. 
in Beck's Caſe, cites Pell and Brown's Cate, and Archer's 
Caſe. 
Se. cited 2. Baron ſeiſed in fee makes ſeoffment to the uſe of þim/e!f 
Arg. 3 7 and bis wife, and to the heirs of the ſurvi vor of them. Baron 
399, 310. 3s i |; 
"tg . makes another *fezment, and dies; the wife enters and dies, 
mall not Adjudged that the future contingent uſe of the fee is deſtroyed 
1 by this feoffment, and judgment aflirmed in Cam. Scac. Cro, 
ne / i . 8 10 bl 
entry after C. 102. Hill, 3 Car, C. B. biggott v. Smith. 
ene death 
of her baron; for that ſhe had no right, becauſe the baron had deſtroyed the contingent uſe by 
the lait feotiment; ſo that it could not accrue to her at the time of his death. S. C. cited 
by Holt Ch. J. in Cafe of Thompſon v. Leach, who ſaid, that it is nice to an inſtan:; for the 
right ought to be precedent to ſupport the contingency, and that there fore in that caſe hecauſe the 
right aroſe to the wife eo inſtante, that the contingency happened, the remainder was adjurded 
to be deitroyed, and that the caſe has always been held for law. Ld. Raym. Rep. 316. Hull. 9 
W. 2.—S. C. cited 12 Mod. 174. Per Cur. And they laid it is a remarkable caſe, and 
that it was held that this contingent remainder could not ariſe out of the wite's eſtate, 
becauſe darin the coverture ſue had no igt of entryor of action, but the huſband had power of the 
whole «<ita:e, and though Ber eſtate and the contingency happened evdem inttante, yet this was 
not ſufficient, becaule the particular eſtate which ſhould ſupport the comingency, ought te be 
precedent. L | 
A. ſeiſcd of land levied a fine, 33 Eliz. to the uſe of A. [himſelf, as I ſuppoſe} and his rife for 
their lives, and to the herrs of the ſuriivor of them; afterwards A. made a fcoſtment, and dicd, 
and reſolved that it was contingent for the fee · ſimple. Cited in Beck's Cale, Lut. Rep. 291. as 
Parkinſun's Calc in the Exchequer, | | 


3. A. was a copyholder for life, with remainder to his 1/}, 2d, Oc. 
ſons in tail, remainder to B. in fee; A. before a fon born, gets a con- 
veyance from the lord of the manor / the rever/ron in fee of the 


copyhold, as thinking that would merge his eſtatc, and deſtroy | 


the contingent remainder; the contingent remainder is not de- 
ſtroyed, the freehold being in the lord, Admitted by the pro- 
ceedings. 2 Vern, 243. pl. 228. Mich, 1691. Mildmay v. 
Hungertord, | 

4. Where a remainder does not take effect preſently, but 9 
in the ſurvivor, it is as an executory deviſe, and a recovery is no 
bar. Arg. 2 Lutw, 1224. in the Caſe of Weekes v. Peach. 


P) Remainder 


tingent 


Wed, t 


Vo. 
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(P) Remainder. Deſtroyed by A of Law. 


1. A HAD 3 {ns B C. D. and deviſed Bl. acre to B. Gr. zulſt. 64. 
e acre to C. and Wh. Acre 1 D. and that if any of them S. C —S.C. 

died the ether ſurviving ſhould be his heir. A. died. B. died Fle- db 

ming Ch. J. thought that Bl. acre would veſt in C. and D. by way 5 

of remainder, and that they fhould take, though the freehold 383. in the 

by the deſcent of the fee was drowned, But all the others held 88 ol 

that in regard nothing but a freehold pailed by the deviſe, the 


Puretoy v. 
J Rogers, — 
. * * * 
reverſion in fee deſcending upen B. had drowned the eſtate for life, 
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and that his death after could nat revive and veſt the remainder . 

1 a > A » my : 13 1 5 — To 4 1. in. 

in C. & D. And adjudged accordingly, Cro. J. 260. Mich, S 

8 Jac. B. R. Wood v. Ingerſole. B. R in the 
8 Caſc of 

FozTa*cus v. Anzor, obſerves, that this Caſe of Wood v. Ingerſole is alſo reported in Bulſt. 


bi. iheren is put, thit a man had g ſons, and lands in 3 counties, and deviied thy lands in 
oute county to one ſon, in another to a 2d fon, aud in the other tothe gd fen; and that if any 
of is {ons die, that then the one of them to be heir unto the other. In Crook it is, t. e other 
ſurviving ſhall be his heir; fo that as it is penn*d in Cr ok it diflers very much from Bulſtrode; 
kor it the words were as in Bulitrode, it is only one of them that was to be heir unto tue other; 
theretotre on'y que, and not both of the ſurvivors, could take; but as it is in Crool, that the 
other ſurviving Fail b-" his heir, it may bear a conſtruction, that both ſhould be heirs joutly, 
Now that this cafe in Crook is not very carefully reported appears plainly, for the end of tte 
ci 18 vlainly miſtaken; for it is there ſaid to be adjudged for the plaintiff, whereas it is ap- 
percent that it rould be ſaid for the defendant. Next, Crook's own report afterwerds repeats 
the words differing from the caſe as he had before put it, and more agreeable with Bulſtrode; 
tor he afterwards roveats them thus in the diſtinct character whereby he intends them the very 
wards, (That every one ſhall be Heir unto the oth-r) and upon view of the Roll, which 1s 1a 


Path. 7 Jac. Rot. 155 
hen, then it will be very plain that theſe latter words will be void. 


2, A covenants to ſtand ſeiſed to the uſe of himſelf for life, 
remainder to B. for life, remainder to the 1ſt fon of B. in tail; 
A. was attainted and executed for treaſon before a ſon born to B. 
Reſolved, the ſon after born was barred, and the crown has the 
:2--limple, diſcharged of all the remainders limited to the fon 
not then born, &c. Mo. 815. pl. 1103. Trin. 9 Jac. in the 
dtar-chamber. Sir Thomas Palmer's Cale. 


The words are, (Ard if any of my ſons die, the one to be tie other's 


Put where 
A. was te- 


rent for lifes 


remainder 


to his wife 


for life, re- 


mainder to 
his 1 ” 2, See. 


ſons in tail, 


remainder 


'ne right heirs of A. and A. committed trraſon, and then had a fon, and then was attainted. 


ti: waz 


cla, that whether the fon was born before or after the a tainder, the contingent re- 


ndert to him was not dil-harged by the veſting in the crown during the life of A. becauſe 


"re wile's eſtate, Winca is futhcient to [upport its 
Corbet v. Tichborn, 


3. A. the grandfather ſciſed in fee conveys to the uſe of him- 
{ef for life, remainder ts B. the father fer life, remainder 10 the 
ff ſm of B. in tail, reverſion to A. in fee. (The grandfather) 
A. dies living H. but no ſon then born to B. but a terwards a ſom is 


bern, named C. Whether by the death of A. before the birth 
of C. by which the reverſion in fee deſcended to B. the con- 


2 Saik, 576. Palch. 6 W. & M. B. R. 


Vent. 356. 
KENT v. 
HAK TOO 
The Court 
ſe med ot 
opinion, 
tha! the con- 
tin ent re- 


tingent remainder was deſtroyed, was the queſtion? It was ar- e 
gued, that this deſcent was an act in law, which will injure no ſtrayed by 
Vol. XVIII. K K — 


Rn, „ 
27 * 
"We l P 9 9 * 4 Wo" — 1 
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eee man; and, as in * Lewis Bowrxs's Caſe it is fad, That the 
4 | 4 * . . * © © 

he Bark tail is veſted ſ md) in the father; and after, when the con- 
a4joraxur. tingent hippens, the eſtates before united ate divided, ſo in 
8 this caſe thall it be by the deſcent of the revertion (which is an 
209. 5. C. . , « 

lies taicaſe: AR in law, and does not operate more than the original convey» 
was never ance), though the eitate for life is merged in the tee. But on 
adjulge%, the other 1312 the cafe of Lewis Bowles was agreed; for there 
but tor de- * 4 1 . * 25 

Faults in tne the intent of the conveyance fhould be dsſtroyed by itſelf if the 
writ of Er- contingent eitate thould not veſt by the birth of the ſon; but 


ror tae here the d:ſcent conſulates the inheritance; au though by a of 


Court could ; : : | 4 
not proceed 1240, yet 5y an a out of the conveyance itſelf. And the cale being 
to judz- clear upon this point, it was 24udoed, that the remainder was 
ment, bur  (eitroye.l; anl fo former judgments in Ireland attirined, 2 
1nclined to 2 6 : 
arm we Jo. 79. Intratur. Hi 26 & 27 Car. 2. Hartpole v. Kent. 
judg nent. 5 6 
Ihid. 578. Arg. in the Cafe of Harriſon v. Belſ-y, ſeys, this caſe was not adjudged, but th: 
Court m ich inclin-d. that the con in sent ena Were (, ltroved. — [Jartwc!i] v. Keck. Fran 
Rev 405. pi 532. Trin 167 5 teens o be S. C. and there Hale Ch. ] 1acined to think tas 
remainder deſtroyed; Sed adjornatur. | 

* Note ia Lewis Bow'es's Caſe the citates were united at the firit upon making of the convey- 
ance. Vent. 3-7. per the reporter. 


C. Pol- 4. A. deviſed to 3 ſons ſeverally ſeveral parcels of land, and 
ENS that if any die his part thould go to the others It was argued, 
— That the reverſias deſcends upon the eldeſt, and that this deitroys 
it was ad. the contingent remainder to the others; which was admitted by 


ide « the counſel of the other fide, but ſaid, that it might be good 


U 1 by way of executory deviſe. Adjornatur. But the reporter lays, 
cording'y a 1 8 ' ; 

for uhe he heard that it was afterwards adjudged a good executory de— 
plaiatif.— viſe to the younger ſons. 2 Lev. 202. Trin. 29 Car. 2. B R. 


2 J9- 7% Porteſcue v. Abbot. 


S. C. ad- 
jodged. 
Freem. 5. If tenant for life with contingent remainder be, and ue: 


Rep. 4 for life makes a feoffment in fee on condition, and the contingency 
S. C. & p. happens before the condition is broken, the contingency is for 
Ld. ; ym. ever deſtroyed ; becauſe there muſt be a particular eſtate in being, 


Rep. 314, or a right of entry when the contingency happens. Per How. 


S. C. & P. 
So if before 2 Salk. 577. Hill. 9 W. 3. Thompſon v. Leach. 


the contin- | 
gency happens the reverhoner enters for a forfeiture the contingent remainder is deſtroyed Pt 
Hc'!t Ch. J. Ld. Raym. R:p. 31 4. S. C. 


But without 6. If there be tenant for life with contingent remaind-r to. 
boch d-icent and tenant for life is difſeiſed, and after that a dient and 5 yu? 


the remain- : 5 : 
der is good; caſt ; the contingent remainder is gone, becauſe there is nothing 


- _ — left to ſupport it; for the right of entry is turned into a right 
yemains in Of action. Per Holt Ch. J. 2 Salk. 577. Thompſon v. Leach. 
right, and might have been re-veſted, 1 Rep. 66. in Archer's Caſe, Palm. 254 —— 
Poph, 838 — 1 Rep. 133. b. f 
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(Q Remainder. Deſtrayed 4 Alteration of 
the Particular Ejtate. And what ſhall be ſaid 
ſuch Ateration. 


1. II is regularly true, that when the particular ęſiate is defeated 4 if he 


. . »y tro ” 
the remainder thereby thall be alſo defeated ; but it fails 4 4 an 

in divers caſes; for where the particular eſtate and the remain- liſe, and 
der depends upon one title, there the defeating of the particular 74 « leaſe 


, . to B. for th 
eſtate is a defeating of the remainder ; but where the particular life * 4 


Hate is defeaſable, aud the remainder by good title, there though the remain- 


the particular eſtate be defeated the remainder is good, Co. 4" ©. im 
Litt. 298. a fee; albeit 


A renters; 
and d:feats 
the eſtate for life, yet the remainderto C. being once veſted by good title ſhall not be avoided; 
for it were againſt reaſon, that the leſſor ſhould have the remainder again againſt his own livery, 
and this is well warranted by the reaſon of Liuleton in this Cale. Co. Litt 298. a. 

So it is if a {eaſe be made to an infant for life, the remainger in fee, the infant at Hit full age dife 


| @z7- to the eſtate for life, yet the remaind. r is good ; tor that 1t was once veſted by good title, 


tor in both theſe caſes there was A particular eſtate at the time of the remainder created, Co. 
Litt. 298. a. 


2. If A. makes a leaſe fer life, remainder to the right heirs Fl J. So if A. 
A 


S. and leflee for life makes feoffment in fee in the life of J. , Pet * 
may enter. Jenk. 248. pl. 38. cites 9 H. 6. W 
to tie right 
heirs of J. D.—B. in the life of D. ſurrendered to A This leaſe, notwithſtanding the ſurrender, 
ſupports the contingz-at remainder to the heirs of the body of J. D. ſo tat if J. D. die having 
ſſue in the Iife of B. he ſhall take the eſtate, Jenk. 248. pl. 38. 
$91t a leaſe is made to A. for life, r-mainder to B. for lie, remainder ts the right heirs of F. S. 


A. makes /co//ment in f e. ] S. dies in the life of B. Thus right of remainder for life ſupports the 


contingent eſtate, lenk. 248 pl 38. 


3. If any alteration of eſtate be before the eſſence of the future 
uſe, then the uſe ſhall never be transferred in poſſeſſion before 
the impediment removed, and the eſtate re-continued. 1 Rep. 
133, 31 Eliz. in Chudleigh's Caſe. 

4. Land given to A. in tail, and if J. S. comes to Weſtminſter- 
Hall ſuch a day, to J. S. in fee; if the eſtate tail deſcends to 2 
coparceners, who make partition. Now if J. S. comes to Welt- 
minſter-Hall, the fee thall not accrue; becauſe the particular 
eſtate is not in the ſame plight it was before. 4 Le. 236. pl. 


| 429 ] 


274. Anon. 


5 Land given to A. and B. for the life of C. remainder to the 
right heirs of A. or B. who foall ſurvive. — A. releaſed to B. The 
remainder is deſtroyed. 4 Le. 236. pl. 374. Anon. 

6. 1iNate fer life on condition, remainder in fee ; by the breach , if , wi. 
of the condition the entry of the heir defeats not only the eſtate dow be te- 
for life, but the remainder. alſo; for condition defeats the eſtate we _— 

. . . . —_ aingaer 
and all remainders depending on it. Otherwiſe it is of a /mit= in fee, upon 
ation. Reſolved Jo. 58. Mich. 22 Jac, B. R. in the Caſe of condition 


: that the 
Foy V. Hinde. feme couti- 


K k 2 7. A. 
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nues a widow; if ſhe marries and the heir enters, he defeats the eſtate of the feme, and the te 
But if the eftate was made to the eme duranie viduitate, rematuder over, and ſhe 


mainder allo. 


Remainder, 


marries; her eſtate determin s$ by the limitation, and the rema:rder over ſhall be goot, Jo. 
58. per Cur. in the Caſe of Foy v. Hinde, 

a 7. AM. a feme covert was tenant for life, remainder % her fir? 
388. 0, C. / 


As if tenant 
for liſe, re- 
mainder in 
gail in con- 


tin gency. re- 


mainder in 


fon; the ret deri ner in ice, 9 e any fon born, conveyed the tnherte 


tance by. fine to „ 1. and her hujband ; a fon vas afturwards Fru, 
and then M. di-d, Per. Cur, Though if M. had ſurvived her 
baron the maighe have avoided and waved the eſtate taken by the 
fine, yet the contingent remainder to the ſon is utterly deſtroyed, 
he not being in eile when the contingency happened; for A. 
aud her baron tot by enti 1 and [7 M. S e/lat e was merged before 
the contingency habpened ; 1 the poffibility which the had to 
wave the inheritance, and 755 to take back her eſtate for life, will 

not preſerve it ; if the 25 articular eſtates which ſupport con- 
tingent eſtates are not in ele when the contingency happens, the 
contingent eſtate can never ariſe, whether it happe 15 by fur- 


O 
render, mcrger, icottment, or any other way; and judgment 


accortlingly. 2 Lev. 39. Hill 23 and 24 Car, 2. B. R Puretoy 
v. Rogers. 

8. In all cafes where the particular ale is merged in the rever- 
ſion there the contingent remainder is gone, though there is 1 
diveſting of any eitate. Per Hale Ch. . 2 Saund. 386. in the 


Cale of Puretoy v. Rogers, 


tail in e, be, and the tenant for life, remainder ia tail in eſſe, levier a fine, this is no diſcontinu— 
ance nor deveſting of any eitat*, becauſe each gives ſuch eflatc as he has, and yet the mcine 
contingent remainder is deſtroycd. Fer Hale Ch. J. Ibid. 


in Ld. Stat- 
ford's Calc. 
2 Jo. 136. 
S. C. that 
the contin- 
gent re- 
mainder 
was not de- 
ſtroyed, and 
per 3 juſ- 
tices the 
eſtate conti- 


9. Though the particular eſtate in ſome caſes may revive, yet 
if the contingency be once deſtroyed it ſhall never rife again, 
3 Mod, 319. Arg. cites 2 Saund. 380. Purctoy v. Rogers, —— 
1 Lev. 135.—2 Lev. 39. 2 Roll. 796. Wigo v. Villars, 

10. A. and B. jain/enants for life, remainder to the firſt fon 
of B. in tail, remainder to the other in fee; B. /urrenders to &. 
by the words pive, grant, remiſe, releaſe to him and his heirs, 
This continues the ſame effect in quality, though not in quan- 
tity, and releaſe of one jointenant to the other will not deſiroy 
a contingent remainder depending upon it. Raym. 413. Mich. 


32 Car. 2. B. R. Harriſon v. Belſey. 


nues not vichſtanding the rele -aſe, which only changes the qua! 'ity, not the ſubſtance of the eitate, 
and this hall preſerve the contingent remainder, ——2 Show 91. S. C. lays, that it was adjudged 
that the remainder was deſt- oyed, and ſays that alterwards :t was adiudged it was not d. {trove . 


deſtroycd. 


Vent. 343. S. C. ag; oraatur ; but ſays it ws atterwards ad; judged that the remainder was 


5. C. Freem. Rep. 484. pl. 664. argued, but curia adviſare vult. 


11. A Tenant fer life ef B. remainder to the right heirs # Þ. 
and after A grants his gfate to B. ſo that he had a particular 
eſtate cf the franktenement for his own life, remainder to his 
right heirs, yet the remainder continued a contingent remainder. 
Skin. 408. Hill. 5 W. & M. B. R. in the Caſe of Goodright v. 
Cornith, cited by Holt Ch. J. as a caſc in E. 3. 


12. A. 


Remainder. 


19. A. trnant fer life, remainder to his Vl, Cc. fois in tail re— 
m iuder over in tail, reverſion to A. in fee, A. makes a looſe for 
1a's by deed to J. S. who afterwards gave vþ the deed of leaſe 
A. awhs c] Elle it by tearing off the ſcal with content of J. S. 
Eut 7. S. c nid in Palſelſian, and d 2 his potefiion, A ade 
a le, "ſe 15 J. F. of the ame lands A. 31 wes aith livery a, id fe. ing 
and a torwords , marries and has a on B. This was a calc re- 
erred to Lil, Ch B Gilbert for his opinion, which was, that if 
the le % for years was ſtill fubtitt: ng 5 otwithitanding the giving 
the deed back, and its being cancelled, as he aneh it was then 
the mterett which pailed from A. to J. S. did ht paſs by live y 
a Fin fo as to work a diſcontinuance of the erate for lite, but only 
py *vay F releaſe to the tenant for 8 and by way of n 
li; i/Iate ; for it was a reverſion depending on a leaſe for years, 
4 rails by way of grant and arms to a ſtranger, and 
by way of releaſe to the tenant himfelt; and ſuch grant and re- 
ie trau. ifers 1 m re than the tenant for life might lawofull ) poſs 
0 z. an dale during the life of the tenant for ti life, and conlequently 
the par ticular eſtate for life was in being, when the contingent 
remainder came in eſſe. G. Equ R. 235. Cafes in the Ex- 
chequer in Ireland in the time of Geo. 1. Magennis Leſſee of 
118 v. Maccullough. 
* to V. R. and S. and their heirs in truft and to 
the * 7 D. the deviſor's litter for fe, remainder to 115. R. aud 


— 


V. S. and their heirs during the J. ife of D. 752 preſerve We, Re- 


mainder tz the ule of He firſt, &c. ſons of D. in tail male, re- 
mainder 79 J. N. in fee. B. married D. Afterwards B. and D. 
and . N. (D. being enſeint of a fon ſoon after born) joined in 
a feoffment s other truftees to the uſe f B. and his heirs, and levied a 
fine to the new truſtees to the ſame uſes, About a fortnight after a 
102 was born named C. Atterwards B. died havi ing deviſed the 
lands to E. a younger ſon. D. died. C. brought his bill to 
have the benefit of the deviſe, which was decreed; but as to 
this point, it was reſolved by Ld. C. King afſiſted by Raymond 
Ch. ] and Reynolds Ch. B. that the feoffment and ine by B. 

and D. did not deſtroy the contingent remainders to the 11t, &c. 
ſons of D. but that the right to the freehold in the truſlees .. ported 
it, 2 Wm.'s Rep. 610. 612, Mich. 1732. Manfell v. Manſell. 


(R) Remainder Barred or Deſtroyed by Fine, or 


Recovery. 


tenant for life, remainder t9 the riehe heirs of B. A. ſuffers 
* a common recovery in the life of B. B. dies. A. dies. 
The heir of B. is bound; for he had no right at the time of the 
88 Per Manwood]. 2 Le. 18, 19. pl. 25. in Brent's 
aſe. 
2. A. ſuffers a recovery to the uſe of himſelf for /ife remainder 
K k 3 


Jeniori 
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ce (Q pl, 
7, 8. 
And for 
more of this 
ſee Fines, — 
Recovery 
Common. 


4214 


Sid. 47.5 C. 
Ravm. 28. 
SC. 


Bemainder. 


ſeniori puers of the body of A. in tail, A. had then no iſſue. 
Per Wray Ch. J. this remainder in a&:;arce limited ſeniori pucro 
is not deitroyed by an aficr-fine by A For it is in the conti- 
deration of the law, and fo preſerved by it, and therefore a 
deſcent in time of vacation of an abbot {hall not bind the fuc- 
ceſſor; and ſo where the party is beyond the ſeas; fo a remains 
der limited to the right heirs F J. S. a recovery had zgainſt te- 
nant for life, the remainder to the right heirs of J. 8. 2% 15 
alive ai the time of the recovery is pot helped by the ſtatute of 
32 H. 8. For the wer'is there are (Io whom the reverfion or 


remainder ihali then appertain} and ſo the remainder in the prin- 
cipal caſe is in cuſtody of the law, and not in ene, and is thoie- 
fore privileged and preſerved, and not deſtroyed by the fine; 
and upon iis hed rhe » emninder ſh ll be executed net ith ſtanding 
the 2d tine, and without any entry by the conuſecs to raiie the 
uſe; for the remainder ſenior! puero neither was, nor could be 
difcontinued. Per Wray Ch. J. 2 Le. 218, 2 19. p 275. 
Paſch. 16 Eliz. Ilumphrefton's Caſe, 

3. There is great rene between a c//nteral r/o which does 
not depend on the other eitates, and an , limited in courſe of 
a 1emainder , I agree if they are certingent remainders, the fine 
will deſtroy them, but if there be a collateral cavie, by which 
a uſe is limited, as if there be a proviſo that 7 V money be nt 
paid it ſnall be to ſuch a uſe, that contingent ute is not deſtroyed 
by fine. Arg. Het. 98. cites 1 Rep, 130. 134. Chudleigh's 
Caſe. | : 

4. Deviſe 72 A. (being heir at law) for life, and if he die aoithout 
i ue living at his death, remainder ts L. in fte, but if A, Mall have 
i ue living at his death, the fee te remain to A. Reltolved it is a 
contingent remainder, and barred by the recovery of A. dying 
without iſſue. 1 Lev, 11. Hill. 12 & 13 Car. 2. B. R. Plunket 
v. Holmes, 

5. 22 C' 23 Car. 7. 24. enacts, That no tenant in tail 7 
any fee, farm rents ſhall be enabled by this aft to bar the remainder, 
ner ſhall have greater power over the ſaid rent than he had before. 


6. A. ſeiſed of the manors of P. and W. d:wiſed them to 3 


fer life without waſte, and if he ſhould have iſſue male, then to ſuch 
iſſue male and his heirs for ever, and after B.'s death in caſe be 
fhould leave no iſſue male, he deviſed P. to C. and M. to D. and 
their heirs, Upon an appeal to the Houſe of Lords, it was held, 


upon taking the advice of all the judges, that the remainder to 


C. in default of B.'s leaving a ſon was a contingent reminder, 
and conſequently barred by a recovery ſuttered by B. where- 
upon they reverted a decree of Ld. Cowper's. Wm's, Rep. 505. 
509. cites 22 May 1717. Coppen v. Barnardiſton & al, 


(8) Con- 


Vemainder. 


(S) Contingent Remainder; Defterm:ned or 
Kevived, | 


1. A TENANT in tail 2 the heirs males of his body dies, 
leaving a daughter abb has i/Jue a for, and then the dies 
living the fon, yet the ſon thall not take. urg. Yelv. 149. in 
the Caſe of Pool v. Needham. 

2. For ſuch collateral determination being once interrupted 
ſhall never be revived. Arg Quad fuit conceſſum per tot Cur, 
Yelv. 150, in the Cafe of Pool v. Needham. 

A raan deſtroyed a contingent remainder by levying of a 
fine, Afterwards the fine is annulled by af? of parliament z it Was 
held that the contingent remainder was revived ; 6: it it had 
been reverſed for error it had been otherwiſe, cited by Northey 
L1, Raym 314. in the Caſe of Thompſon v. Leech, as held by 
Hale Ch. J. Mich. 24 Car, 2. B. R. in the Caſe of Cole v. Le- 
vingſtone. 

4 If A be tenant fir life with a comtingent remainder, and A. 
makes a feoffment in fee upon condition ; if A. enters for the condition 
broken beſare the contingency happens, the contingent remainder 
thall be revived, and the contingency, if it happens, may veſt. 
Per Holt Ch. J. Ld. Raym. Kep. 314. Hill. 9 W. 3. in the 
Caſe of Thompſon v. Leach. 


(T) Remainder; Good, in Reſpect of the Li- 


mitation. 


L, A SEISED in fee makes a /eaſe for life to B remainder to 

44+ himſelf for years or life; the remainder is void, becauſe 
he has an eſtate in fee, and he cannot reſerve a leſs eſtate than 
he had before. 2 Mod. 210. Arg. in the Caſe of Southcot v. 
Howell. cites 42 All, 2. 

2. Lands are given 1 the huſband and wife, and to the heirs of 
the body of the huſband, the remainder to the huſband and wife, and 
to the heirs of their tus bodies begotten, The huſband dies with- 
out iſſue; the wife ſhall not be tenant in tail after poſſibility; for 
the remainder in ſpecial tail was utterly void ; becauſe it could 
never take effect; for ſo long as the huſband ſhould have flue, 
it ſhould inherit by force of the general tail, and if the huſband 
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2 Salk. 599, 
S. C. & P. 
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die without iſſue, then the ſpecial tail cannot take effect, in as 


much as the iſſue which ſhould inherit the eſpecial tail, muſt be 
begotten by the huſband, and ſo the general, which is larger 
and greater, hath fruſtrated the ſpecial, which is leſs, and the 
wife in that caſe thail be puniſhed for waſt. Co. Lit. 29. b. 

3. A leaſe 20 H. for life, remainder to A. for years, is a good 
remainder, Jenk. 248. pl. 37. 


K k 4 4. Leaſe 


k 
: 


| 
: 
: 


Fi 
N 
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2 4. Leaſe to A. for J, remainder to the * right and next heirs 
2 a 8 = '/ = SM. wh OY 13 * - — . 2 2 & y 
3 Smich F A. in tail, is a void remainder; becauſe during the life of A. 
: 7 1 _ C 
Aa 25 Ar- IT Cannot POw Oy have 4 being, 10 45 nc may tacge Ol have eltate 
, * . AE 1 = * "Wa" 2 
* Cate, by or in the remainder, during the life of A. the particular te- 
” Co * . = i - > 
« Ren. 66. ant. 2 And. 104. pl. 56. in Caic of Arden v. Darcy, ces 
- * . 6 1* 
Þ.$S.C.—- it as 16 Eliz. 
Contra. 4 : : 3 IE . 
Le. 21. per Dyer 2nd Manwood J. that it is a remainder executed in A and not in abevarice ; 
for he takes the fre: hold by the very. But it a leatc be for yours, and ſuch a reomatnacr 1+, i! 
is void, becauſe there is no perton 1a cle to take now by the hren, and excry wery mutt 
. FP In, LEI £9 Mn LMEEREREST Cad :4.__* [1s mann 
its opera- ion Prevemiy. g LE. 183. 19 Elie. ©. B. S. C. adjudged. Ila man m. K 52 
fecfm nt to A for | je, reminder to his rig t hen,, thn remainder is void, and A fall have :t as 
2 reverſion; but «4 remarnd'y Uo the hers of the b 1s good : tor this alters the citate ; per Co. 
Roll. R. 239. in Cate of Lane v. Pann.l. 
1 LIES 1 bo F5 FA 
5. If a gift be made in tail, and that if the dinor die withiut 
. . . . . . 
tei, the remainder cer, is a void remainder. 2 nd. 141, pl, 
„ * 7 * ® . 
$2. in Corbet's Caſe. 
. « 3 KA 5 * . . * 7 yl 5 . , . 
Zo if the 6. If a remainder be limited to ONC 7%; Term ef life £7 the tenart 
* . 7 5 1 0 P * 2 * . * 
_ ee for I fe, the remainder is good for this only reaton, ſcil. becauſe 
or life s _ 2 


16 
— WY, Lav. . | HO 34% 7 v% f F 5 * S 115 3 p 
ſhould r. there is 2 p7//ivility that tenant for life may alien in fae, and fo 
* 7 — * . 


ferfert his eltate ; ſo that he in remainder may enter for the for- 
Mo. 344 in feiture, and enjoy the eſtate during the life of the tenant for 
Caſe. life ſo forieitingg. Arg. Saund. 151. cites 2 Rep. 50, 51. 
Cholmley's Caſe. 
7. If the eſtate is limited 72 A. for 175 and after the death if 
A. and ane day after, ts remain to B. for life, it is a void remain- 
der. Arg. Raym. 144. in the Cafe of Corbet v. Stone, citcs 
Pl. C. 25. [b] Colthirſt's Cafe, where that caſe is put, and fays 
it is good law; becaule there is not probability for the renai- 
der to veit when the particular eſtate ends, which is a necetiary 
incident to every remainder. 

3 Rep. 20. 8. It a leaſe be 72 A. for 20 years FB. fo long ſhall live, and 
ee after B.'s dect>, remainder over in fee ; this is a void remainder, 
Arg. quod becauſe if it was good then the fee-ſimple ſhould be in abeyance, 
fon concaſ- which the law will not ſuffer ; but if it had been a remainder fer 
3233 to years it had been good; for that may be in abeyance, Arg, 

Raym. 144. in Caſe of Corbet v. Stone. | 
9. J. S. levied.a fine to the uſe of himſelf for life, and aſter- 
wards 75 the uſe of bis two daughters, till A. his ſen return from 
beyond ſea, and come of age, or die, which ſhould firſt happen; 
and then to remain to A. Afterwards A. returned from beyond 
ſea; adjudged that this was a good remainder; for though his 
returning from beyond ſea, or coming of age, was uncertain, 
yet it is certain he muſt die, and ſo it docs not merely depend 
upon uncertainties. Cro. E. 269. Hill, 34 Eliz, in the Exche- 
quer. Lord Vaux's Caſe, 


ny 


— 


(U) Good, in Reſpect of the Limitor. 


1. COVENANT by zenant in tail to ſtand ſeiſed to the r/o of 
hirſlf fer life, remainder is A in tail, is void; becauſe 


the remainder is to take effect after his death. 2 Salk, 619. 
Trin. 1 Ann. B. R. Machil v. Clerk. 
2. If tenont in tail covenants ts fland iciſed to the uſe of J. S. who 


1 


is of his blood, for his life, evith remainder ever to another, and 
dies before the remainder happens, yet the remainder is good, till 
it be avoided by actual entry of the iſſue; otherwiſe it will 
exiſt after the death of the iſſue, becauſe the eſtate for life had 
taken eflet; and the remainder might have taken effect during 
the life of the tenantz per Holt Ch, J. 7 Nod. 27, 28. Trin. 
1 Ann. in B. R. in Catc of Machil v. Clerk. | 

3. $11 tenant in tail make a /eaſe and releaſe to the uſe of him- It hes been 
ſelf for life, . th rene ifide, over l anther, the remainder over is 11 
good till avoided, though it be e commence after the death of the til makes 
i die in tail; and the reaton-is, becauſe it iſſues out of the eſtate a grant with 
by leaſe and relcaſe, which is good till avoided by entry; per vc 
Hol: Ch. J. 7 Mod. 28. Trin. 1 Ann. in B. R. in Caſe of Ma- {ye, leafe 


chil v. Clerk. or releaſe, 
whether it 


gives the grant-e, bargainee, &c. any greater eſtate than for life of tenant in tail; but it has been 
held, that it creates a baſe fee in ſuch grantce, &c. which is againſt the opinion of Lit, ſect. 649, 
659, and the rcaſons for it have been theſe; 1it. Becauſe tenant in tail has more than an eſtate for 
lite, he has the wheritence in him, as appears by Co. Liit. fol. 13. a. 2dly. Ee has the whole 
eſtate in him, and therefore theſe fort of con CVarices are incidents to it. ly. It is no pre u- 
dice to the heir in tail, nor againſt the ſtatute de donis; the putting the iſſue to a formedon, is 
no breach of th: ſtatute de d nis, fo it docs not put lim to an entry, Cit'S 10 o. 96. Sc ymor's 
Calc, and 3 Co. By. che catc of fines; ſach bargainee has a deſcendible eſtate, and his wife ſhall 
be endowed of fuch eftate. Littleton fays the eſtate of ſuch relcafce or bargainee is determined 
by the death of tenant in tail; but, by thele opinions, it is not determined till the iſſue enter; 
the iſſue is not barred- of his jus recuperanci, but till he uſes that, the other has a good eſtate; and 
{ſo 1s Winch's Rep. 5 Bridgman ge. Per Holt Ch. J. 14 Mod. 19, 20. Trin. 1 Ann. B. R. in 
Cale of Mackel v. Clerk. 


(W) Good or Void. In its Creation, or by Event. 


I, JN aſſiſe; W. A. granted 10 l. rent ts N. D. out of his land for 

the life of A. the remainder to R. for his life; and after A. died 
and VW. M. after the death of A. releaſed by another deed to the ſaid 
R. all his right in the rent, and granted that whenſover the rent ſhall 
be arrear, that the ſaid R. and his heirs may diſtrain; and held a 
good title to R. for the rent in fee, by all the juſtices, and yet 
by the death of A. the rent was extinct ; for the remainder was 
void by reaſon that the rent was extinct before by the death of 
A. but becauſe the laſt deed has this clauſe of grant to R. that 
he and his heirs may diſtrain when the rent is arrear, therefore 
this is a new grant; quod nota. Br, Rents, pl. 19. cites 8 H. 


4. 1 . 
: 2. If 


ä 


8Kũ— ͤ 2 hee ee 
—» 
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2. If a man by fine grants his ſeigniory to one fr life, the 
remainder over in fre, and the tenant for life dies, and the tenant 
attorns to him in remainder, this is good; for the fervices 
paſſed before by the fine; but it is contrary upon ſuch grant 
by deed, for there if it /, not in the grantee for life, the re- 
mainder cannot tate ect. Br. Grants, pl. 6. cites 20 UH. 6, 7. 

= 426 |] 3 Arcmainuer limited on a contruriety, is void. Arg. Pl. 
As if A. C. 29. b. Cafe of olthurſt v. Bejuſhin, Per Hales J. 


gives land 

to B. and his heirs ſo long as J. S. ſhall hne berry of bro body, and / 7. . dres without hery of lus bod, 
that then it all remain te C. in fee: gz: avon remainger by rcaſon of the contranety ; for tne 
firſt en ate was fee-fimple deteiminable. upon which a romain4er cannot depend, Pl. C 29. b. 
by Hales J. 80 if leaſe for lift is mevle upon cont'! on that f [tranver pays to the le/jor 200. 
then immediately e {ind jnali remany to the jams „ener, this temamdes is void for the con- 
trarietv; for the tenant for hie ought to havent dum, tis lite, and d. ung that time the ſtranger 
cannot have it; but had it been Itmild that after the death of the tenant for life, it Mould re- 
main to the ſtranger, thus had been a ond remainider ; tor there is no congtaricty, Pl. C. 29 b. 


by Hales J. in cate of Cold r v. Bejuitun, 


*S. F. Arg. 4. A remainder limited on an * impoſſibility precedent, or upon 
_— a thing againf? law, is void. Le. 189. pl. 289. Granted Arg. 
in Cate of in Lord Paget's Cale. | 

Hardwick 

v. Gambal!, | 

Seepl.6.&. c. A remainder ought to poſs at the firfl by the livery, and 
ſha!l not take effect with a condrtion precedent, nor ſhall begin on 
ſach a condition; and though“ CoLTHursT's Cafe gives co- 
lour to the contrary, yet in that point Anderſon Ch. J. held 
that caſe not to be law; for a remainder depending an a condition, 
precedent, is merely void; and per Beamond J. a proviſo cannot 
create a remainder, though it may determine a remainder, 
and judgment accordingly. Cro. E. 360, Mich. 36 & 37 Eliz. 
C. B. Cogan v. Cogan. 

Coke Ch. J. 6. A grant with condition precedent may be as well of 
laid, thet things lying in grant as of land which lies in livery, and may 


ſuch foun- . g 
ee as well be annexed to an eſtate tail, which cannot be merged as 
be perma- to an eſtate for life or years, which may be merged by acceſſion 


nent, and of a greater eſtate, But ſuch incre- ſer of eftate by farce of a con- 


mot retoca- 3 . . 
% at the Cition precedent muſt have ij incidents. 


will of the ttt, It muſt have à particular eflate as a foundation where- 
grantor or a upon the increaſe of the greater eſtate ſhall be built. 8 Rep. 


beffr; 20 0 3 = 
= vie Meng 75. a. Trin 7 Jac. in Ld. Stattord's Cafe, 


GE gr 
* aaroryſon to another ef wt, upon condition toat if hr does ſuch an ad that he hall have fee ; in 
*his cee the eitete at will 1s not fuch founda ion as the law requires to ſupport an increaſe of the 
freehold or inheritance; for the grantor may determine the will before the condition performed, 
and io avord his Own grarit, and s cad at will cannot tupport a remainder over, & Rep. 75. 
:n1d Stattord's Caic, 

Ang it one grants ad oon or rent, & for years uten condition that if the leſſee pays 105. withra 
e vear he fh have for life, and rf after the year he pays 29 5. he ſhall have fre; and the leflee pays 
168. within the year, and after the year he pays the 208, a cording to the condition, yet he mall 
dave for life oniy; becauſe the eltaie for life at the time of the grant was in contingency only, 
which is no a fourdation fora gre ater cflate to increaſe upon; for a poſſibility cannot increaſe upon 
4 fee and the «ſtate in fer-fimple cannot increaſe upon the eltate for years; for this 18 


m. edo tis accelon of the eſtate tor life. 8 Rep. 75. a. b. Trin. 7 Jac, in Ld. Stafford's 
ele. 
| 7. adly. 


® PL C. 34. 
b. Le. 283. 


ap ©, =», - a wv wo 
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7. 2dlĩ, That ſuch darticuſur ate ball continne in the leſſee S. P. Pl. C. 
25.2. in the 


or grantee Till the incregſe happens. 8 Rep. 75. a. in Lord Staſ- (of Col. 
ford's Caſe. thirlt v. Be- 

juſhin.— 
If the leſſee for life or vears, or he donge in teil, who has ſach condition annexed to his eſtate, 
aliens before he con hit performed; or if lefer tor life or years ſurrend rs to the le//or, he never 


ſhall tzke benetit of the condinon afterwards; for the provets of tre eftate in ſuch cate muſt continue, 


becou's the increaſe of the eltate mult cnure upon the pariicular eſtatt as upon a foundation; and 
therefore it in ſucn cafe the lefſee for lt » or vears, or tie donge ens all Heir e//at: and r tate 
ate again, ard ifterwards ferjorms the condition, yet not! ingeibol! acc rue to im thereby; be- 
conſe by the abſ-lute alicnanon the privity wes once ablolutely d ftroved, winch cennot be any 
re-'aking of eltate be revived ; @s, it owe wAAC7ENGT after partition makes a feou ment u fre, and 
re-takes cltate to him again ad o his heirs, yet the privity of eVate to have aid to deraign the 
warranty paramou t is deſtroytd. Per Coke Ch. J. 8 Rep. 75 b. in STarrorD's Cale, cites 
*:1H 4 22. b & 38 K. 3. % b. Butit a man makes a gift to one and the heirs of his body 
of his wite begotten, with tuch condition, and after the wite dics wit out iſſue fo that he is now 
become tenant in tal after pofioitit;; in this caf:, though the eltate be changed, yet ſince 
the privity remains he may by per{ormng the condition have fee afterwards. 8 Rep 75. b.— 
So if /erje be mede to 2, with condition to have fee, and the one dies, the ſurvivur may per- 
form the co dition ena have fee, but it the ſeme jointenen:'s make partition ot the term, the cone 
diion is Eeftroted; tor the eſtate in f e mult increale to them jointly, and not in leverality. 
8 Rep. 75 b. 55. 

* Br. Counterple de Aid, Pl. 24. Cites 5, C. —— Br. Aid, pl. 46. cucs S. C, —— Br. Pe- 
remptory, pl 29. cues &. C. 


8. 3dly, It muſt weft at the time of the contingency happening, | 426 ] 


or otherwiſe it thall never veſt. 8 Rep. 75. a. in Ld. Stafford's ke 7 | 
Olved., nd 


( aſe. if in a grant 


by the queen the condition be that when A. ſhall pay to J. S. 208 he ſhall have fee, that imme- 
diately by the payment, by the operation of he law, the fre ſhould be deveſted out of the queen 
and veſted in A, And this for neceſſity; tor it it ſhall not veſt at the time of the condition, per= 
formed, it ſhal! never veſt; ſo that it in the caſe of a graut by the queen upon ſuch condition any 
thing, as office, petition. &c. or other circumitance, be neceſſary, the increaſe of eſta'e will never 
velt; for if the enlargement cannot be at the time appointed, it never ſhall enlarge; and there- 
fore in reſpect of the nec ſſity. the fee · ſimple in the principal cafe was reſolved to paſs out of the 
2 without any circumſtance; for the law never requires circumſtance whea it will {ubvert 
ubſtance. 8 Rep. 76 b St afford's Caſe, 

Every r mair.der muſt always be αpρνẽçd it ard limited to take effe after the particular t ate ended 
and not during the particular eſtate; for ſpould it take effect during the particular eſtite it would 
be utterly void, as repugnant to the firit cſtate Pl. C. 24 b. in the Caſe of Colthirſt v. Bejuſhin, 


9. 4thly, The particular eſtate and the increaſe mu? take ect 5. P. Pi C. 


23 a. in the 


by one and the ſame infirument or deed, or by ſeveral deeds delivered (aal. 
et ane and the ſame time, and not by ſeveral deeds delivered at thirf v. Be- 
ſeveral times, 8 Rep. 75. a. in Ld. Stafford's Caſe. Julhin,— 


It was re- 


ſolved, that it muſt be by one and the ſame grant, or by 2 deeds delivered at one and the ſame 
time, which in effect is the ſame thing; for que incont'nenti fiunt, ineſſe vid ntur; becauſe the 
foundation, viz the particular eſtate, and the increaſe of the eſtate thereupon, is only a grant to 
!ake eſtect cut of one and the ſame root; and though it veſts at ſeveral times, yet when it is veſted 
it has its vigour and force from one and the ſame grant; and therefore it is well ſaid in 27 H. 6. 
fol. . a. That when he has performed the condition he has fee from the commencement of the leaſe. 
u by one and the ſame grant, and as one and the ſame eſtate, 8 Rep. 77. Ld. Stafford's Caſe. 


10. Where a remainder depends on a determination of another But _ 
an citste 


Nate, ſo that none ſhall take any eſtate by the remainder upon „ , . 
condition, then the remainder is good; as, if a man gives land feared by 4 
to A. for life upon condition that if J. S. pays me 405. before ſuch remainder 
a day, that the remainder ſhall be to him, This is a good — — 85 


remainder. Het. 8 1. Paſch. 4 Car. C. B. Groves v. Oſborn. the remain. 
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der is not good; as, it I Icaſe land for life, on condition, that if the rent be in arrear, that the 
remainger ſhall be to a ſtranger; that remaiader is not good. Het, 81. Groves v. Oſborn. 

11. Devi ts A. in tail, remainder y B. remainder to C. &c. 
and after the deviſor by exprets words deviſed an eftate in 1 
ion tz B. his is a revocation of all the remainders; ſor the 
remainder not determining by death, but by % r & interpyetion 
of anather eſtate, upon which the remainder did not. depend, the 
remainder could not ſtand, but in a conveyance lo uſes there may 
be interpoſition of other eſtates, and the remainder ſtand good 
becauſe this remainder depends and hangs on the firft root; 
but in a i, the remainders tvttied muſt follow the rule of 
law; for after the death of the devitor there is then no root nor 
ſpring. Per Bridgman Ch. J. Cart. 175. Hill. 18 & 19 Car, 
2. C. B. in the Caſe of Rundall v. Eely. 

2, A, ſettles land to himſeif in tail, then to truflees, and of 
the reſidue e make leaſes for 21 years, upon truſts for his brother's 
children; and failing ſuch, for his own fitters; and if nine ef 
bis brothers er ſiſters, or any of their children, be living, then imme— 
diately, or after the'21 years ended, t the uſe of J. & R. and 
others his brothers ſucceſſively in tail male, the remainder over, 
A. dicd without i/ſue, and fo did] & R. and all the brothers, 
without iſſue; but 2 daughters of J. and 2 //ters of J. are living. 

Netolved, this is all one ſentence, and a condition precedent \ that 
none of the daughters or ſiſters, or any of their children, are 
then living), which is otnerwite here, and fo all the remainders 
void. 2 Lev. 157. Hill. 27 & 28 Car. 2. B. R. Comberford 


v. Birch. 


S. C. re- 13. A. by leaſe and releaſe, conveyed lands to the uſe of 
de. . * ' : . — . 2 . I, : 
Ci in d Pim: F fer 99 years, if he ſo long lived, remainder 4 B. fr 99 


Raym.Rep. years, remainder to truitees to tupport contingent remainders, 
427 | remainder to the 1t, 2d, zd, Sc. ſons of B. in tail male, remain- 
523. Ex der 79 A. in tail, remainder 75 A, in fee, B. had iſſue C. D. E. 
re latione 1 9 55 2 . 
M'ri Jacob; and F. and afterwards A. by his will reciting this ſettlement, 
But as % devi theſe lands ofter the death of B. his eldeſt fon, dying without 
part ot vie fue male, to D. and after the death ef D. without iſſue male, then 
1 Ort A . 1 . 1 * 1 . , 
red FL. die without iſſue male, none of his brothers being then 
than in iving, then ts F. and his pairs for ever, J. died, B ſuffered a 
om __ common recovery, and the leſſor of the plaintiff, who was the 
a QU oo . . . 
inſested it only ſon of F. claimed under that recovery, and likewiſe by the 
it be not will; and the defendant claimed under a fine levied by D. 
miſtaken by The queſtions were; 1ſt, Whether the remainder deviſed to 
the reporter. . ; . | . 
It is ſaid F. was contingent ? and this depended upon theſe words (if none 
there paze of his brothers be then living.) The Court held, that theſe 
Th . . 
\ ang words did not alter the caſe, becauſe the ſenſe had been the 
ment, upon ſame if they had been omitted, and this had been like all other 
error . limitations of remainders; and it is plain the limitation to F 
brought in cannot take effect till all are dead, and the other conſtruction 
the Exche- es 
quer Cham- would deſtroy all the expreſs eſtates before deviſed, 2dly, Whe- 
ber. was ther it is an immediate eſtate veſted or executory ? Becauſe A. 


aſhr med : 
having 
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having an eſtate tail in remainder, with a reverſion in fee ex- 
pectant; this deviſe cannot take etfect till the old eſtate tail be 
ſpent ; ſo that if ever it takes effect, it is to commence after a 
dying without iſſue, which is a void executory deviſe ; but per 
Cur. here is an immediate devite of a preſent reverſion, and the 
words (after) or (from and after) are only to denote when they 
are to take effect in poileflion. nd as to a 3d queſtion Holt 
Ch. J. agreed, that the eſtate tail deviſed to C. D. and E. could 
never take effect; becauſe the eſtate tail in 4A. muſt deicend to 
them, and would always interpole and keep back the eitate tail 
deviſed by the will, which being no larger muſt ſpend æquis 
paſſibus with the old entail, and therefore it can never have 
effect; and on that reaſon he agreed, that ſuch deviſe of a re- 
mainder would be void. But he held it otherwiſe of a rever- 
ſion, which is alſo in this caſe; becauſe there is a ſeigniory and 
a tenancy created; for tenant in tail muſt hold of him in rev er- 
ſion, and he of the ſupreme lord; fo that this deviſe has a real 
effect as to the tenure, which is altered hereby, 1 Salk, 2325 
233. Trin. 9 W. 3. B. R. Badger v. Loyd, 

14. A ſpecial verdict finds a ſettlement in conſideration of 
natural love and a:ic<tion, to himje/f far life, then on truffees to 
preſerve contingent remainders, remainder in fail male, provided, if 
tenant for Ie die without iſſue mule of his wife, and having daughters, 
the truſtees 77 fand ſeiſed for 31 yrars, with intent 4h raiſe ſuch and 
ſuch legacies to the daughters; provided ad, that if the next iſſue 
male in remainder, within 5 years, pay the legacies, that then the 
truſtees ſhould /and ſeiſed lo ſuch iſſie male as heul pay the legacies, 
with remainders ov r; tenant for life dies evithout i ue male or fe- 
male, It was objected, that if the ferm never accrued the re- 
mainders are void; and cited 3 Cro. 455. & Dyer 34. b. Holt 
Ch. J. ſaid, though the contingent term never aroſe, yet the 
remainders are good if the precedent eltate to the term for years 
be ſufficient to ſupport the remainders. Eyres argued, that 
this remainder can ever ariſe, it being a condition precedent, and 
it is not found that the legacies are paid; and that the remain- 
ders are void in their creation If the 1/7 remainder be contin- 
gent, all the others ſubſequent mu? be contingent. There muſt 
be an intermediate time betwixt the payment of the legacies, 
being precedent to the veſting of the remainders; and fo void, 
it not veſting eo inſtanti. It was faid, that the 1/7 remainder was 
nonſenſical, viz. that if he died without iſſite male, that then his next 
i ue male in remainder, &c. whether the term ariſes or not the 
law to us is the ſame; if the condition be inge no eſtate 


can grow thereupon, and neither the act of God nor of the { 428 | 


party can diſpenſe with this condition, if it be precedent. 
Holt Ch. J. faid, the payment of the money was to let the iſſue 
male into poſſeſſion, notwithſtanding the term; and no pay- 
ment was intended unleſs there was a dying without iſſue male, 
leaving daughters. The clauſe {and for default of iſſue male, re- 
mainder ta the iſſue male ſhould have been ( heirs male in remain- 

der ) 
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der } and then there had been no doubt. And it was adjudged, 
that the remainder was good, and well veſted. II Mod. 119. 
Trin. 6 Ann. B. R Hardwick v Gamball. 
15 Deviſe to his 1 e, and after that A the 
 eldeft fon of his daughter and his heirs, and for default of ſuch heirs 
remainder to the right heirs if J. S.—] S. being alive when the 
reinainder was to commence, it was void by this erent; and 
(the. heirs of the eldeſt fon) comprehending heirs gencral, ac- 
cording to the legal fenie of the words, the limitation to A, 
and his heirs was a fee-ſimple, and fo the remainder to the 
right heirs of J. S. void in its creation. 1 Salk. 238. pl. 17. 
Hill. 7 Annæ. C. B. Aumble v. Jones. | 


(X) Croſs Remainders. 


Note, that 1. JW HERE land is deviſed to three brethren in tail, and 


u a de- 1 7 
3 1 that one ould be heir to the other, this makes croſs re- 
words that remainders. Hob. 24. cites 7 E.G. 


every one | 
4 e heir ts the other\ imply a remainder, that every one ſhall be in remainder after the other, 


Br. Done, &c. pl. 44. cites 7 E. 6. 
dee Lev. 02, Forteſcue v. Abbot, 


2. A. ſeiſed of land, and having 5 ſons, deriſed that one part 

fuld deſcend to his ſun and heir, aud the aher 2 parts he deviſed 

ts bis 4 younger ſons, and the heirs male cf their bodies begotten ; 

and if they all die without iſſue male of their bodies, or any of 

their bodies, lawfully begotten, en he willed, that e ſaid 2 

farts ſhould revert, remain, and come 73 the right heirs of the de- 

viſcr for ever, Afterwards 3 of the younger brothers died without 

ie. The court were of opinion, that the ſurvivor ſhall have 

eſtate tail in the Whole 2 parts; and ſo long as any iſſue male 

be of his body, no part of the ſaid 2 parts ſhall revert or remain 

to the heirs; for this was the meaning of the deviſor by the 

words of the will. D. 303. b. pl. 49. Mich. 13 & 14 Eliz. 

Anon. 

c. cited 3. A, has a ſon and two daughters B. and C. by 3 ſeveral 
MZ „ venters,—The ſon died leaving 2 daughters M. & N.—A. de- 
in the Cale viſed lands to B. and her heirs for ever, and other lands to C. 
of Pellv. and her heirs for ever; but B. dies living C.— C. fhull then 
— jw 8: part to her and her heirs; and if C. dies before 16, B. 
ſhould have C's part in fee alſo; and if beth B. and C. died without 

i/ſue of their bodies, then his ſins daughters ſhould have the lands, 

C. died without iſſue after her age of 16. Reſolved, that the 

words (if B. and C. died without iſſue of their bodies) did not 

create, by implication, croſs remainders in tail to B. and C. 

whereby B. ſhould take C.'s part, but C. 's part ſhould go to the 

heirs at law M. and N. according to the limitation of the will; 

and thoſe words were but a deſignation of the time when the heirs ai 


law ſbeuld have the lands, Note, that C. dying without __ the 
Clrs 


D = 11 ̃ ! 


_ Ao A... Pb. 
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heirs at law by the will had her part without ſtaying till the other 
daughter died without iſſue. Per Vaughan Ch. J. Vaugh. 
267. cites D. 330. b. Clatch's Caſe. 

4. No implication will make a croſs remainder where there is | 429 ] 
a {ſpecial limitation made by the teitator himſelf. Per 3 Juſtices. 4s if a de- 
D. 331. pl. 20. Hill. 16 Eliz. in Clatch's Cafe. e 


brothers in 


| bail, and / they die to the daughter; if one dies without iſſue, the other ſhall not have his part, 


and ii is no crefs remainder, tuyuglh one is heir to the other, becauſe there is an expreſs e/tate, and 
therefore it ſhall not be taken by implication. D. 326. Marg. citcs Palch. 2 Jic. 

So if a ſeofment is nad to: he uſe of A. & . in tail; and if they both die without ue, the re- 
mainder t C. there {hall be no croſs remainde:s by impiication; but other vie it would be iu the 
caſe of a will; 7nd there if it were in the cale of a will, the afore'a:d ditlerence was taken be- 
twixt a deviſe to 2 and a deviſe to 3. Freem. Rep 484. pl. 66g. in the Caſe of Hotmes v. Wit- 
LET, cites it a> the opinion ot the Ld. Ch. J. Hale Hill. 15 Car. B R. in the arguing of the Caſe 
of Hughes v. Robinſon 
In ejectment upon a long and intricate ſpecial verdiQ, (the Ch. Juſt. ſaid, never was the like 
in Weſtmi.iſter-Hall) theſe tollo ing points were refolved by the Court, and declared by Hale 
as the opinion of himſelf and the r-it of the judz-s; 18, that where one cov-nants 8 ſtand ſerfed 
to the uſ of A © B. and th: hears of tueir bod es, of part of tus land; and if they die witnout ifſue of 
their bodies, then that it /Aull remain, &., and of another part of his land to te uſe of C. D. and E. 
and bie heirs of their bodi's; and if they die without 1//ue of their bodies, then to remain, &C. 
That here there are no croſs remand. rs created by i nplication; tor there ſha/l ® never be fuck re- 
mainlers upon conſtr u/tron of a deed, though ſometimes there are in caſe of a will; and cites 1 Roll. 
837. 2dly, As this caſe is there would be no croſs remainders if it were zu @ will; for croſs re- 
minder fh not riſe + betten g, unleſs the words do very plainly expreſs the intent of the deviſor to 
be lo; as where Bl. Acre 1s deviſed to A. Wu. Acre to B. and Gr. Acre to C. and it they die 
without iſſue of their bodies vel aiterius corum, then to remain; there by reaſon of the words 
(al:erius corum) croſs remainders ſhall be, and cues Dyer 332. but otherwiſe there would not; 
and ci'es GitBeRT v. WiTTyY and others, 2 Cro. 655. And m this cafe though ſome of the 
l:m'itations are between 2, there ſlall be no crois remainders in them; becaule there are others 
between g. and the intent (hall be taken to be the {ame iu all. 1 Vent. 244. Mich. 24 Car. 
2. B. R. Cole v. Le.ingiton, 

S. P. per Southcate J. in the Caſe of Manning v. Andrews. — S. P. 2 Show. 139. in the 
Caſe of Holmes v. Meynel. 

+ Croſs remainders wall not ariſe to more than 2 by zwmp/;cation, 8 Mod. 268. Shaw v. Way.— 
Per Raymond J. Raym. 453. Holmes v. Meynel. 


5. A. ſeiſed of copyhold lands, ſurrendered them to the uſe 3 Le. 115+ 
of his will, and deviſed them to his ſons feverally, viz. Black acre to r 
B. and White acre to C. and Green acre to D. and if B. C. or D. the fame 
live tz 21, and have iſſue of their bodies, then I give the ſaid lands worde. 
to them and their heirs, in manner as aforeſaid, ts give and fell at 
their pleaſure; but if one of them dies without iſſue of his body, 
then I will that the ther brothers or brother have his ſhare, in 
manner as aforeſaid ; and if all die without i ue, then ts be fold by 
his executor, &c and the money to be given to the poor, D. 
dicd within age. Agreed by all, that by the firſt words B. C. 
and D. had eſtates for their lives only; but aſterwards the 
juſtices reſolved, that no eſtate tail is created by the will, but 
that the fee- ſimple is ſettled in them when they come to their 
lewful age, and have iſſue; ſo as the reſidue of the devile is void, 

And judgment accordingly. 2 Le. 68, pl. 92. Trin. 27 Eliz. 
C. B. Brian v. Cawſen. 

6. Deviſe of BI. acre to A. the eldeſt ſon, Gr. acre to B. and Goldſb. 

Wh. acre 10 C. and if any of my ſons die without iſſue, then the 100. pl 4 


ſurvi vor ſhall be each other's heir. The court conceived, that the = "— 


eſtate limited in remainder to the {urvivor, &c, is a tee-fimple ; ge off it, 
becauſe 


f 
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andthatday hecauſe of the words (each other's heir). And alſo that both the 


was given : = RO : 
do a, nen. ſurvivors ſhould not have the land; becanle contrary to the 

5 . * 5 5 * = . 1 * * 
It was held, expreſs words of the deviſe, which are (the jurvivor ſhall be each 
_ the other's heir) in the ſingular number. Le. 166. pl. 230. Mich. 
urviving 1 1 D = | y 1 ! 

5 5 - 4 - , » | i 7 , - 13 » * 

brothers are 30 & 31 Eliz, C. B. Hambleden v. Hambleden, 
gorntenants, and though it be (ſurvivor) in the fingular number, yet upon the K hole matter It 18 
to be conſtrut d in the plural number. 3 Le. 262. pl. 252. Mich. 32 Hz, C. B. 5 C. — S C. 
rs. E. 163 pl. 7. Mich. 31 & 32 Eliz.— Sav:l. 93. S P nd ſcems to be S. C. 
But Windham J. thought that the eld: it furviior only tho d take. Adr ton Ch J. thought 
the deviſe void for the uncertainty. Periam J. thougnt that the 2 ſurvivors fhouid be jointenanis, 
and fo the deviſe prefcrved, — It was held, that the furvivors were jormenants. Ow. 25. 


8. C. 


D 430] 7. A. ſeiſed of Bl. acre, Gr. acre, and Wh. acre, deviſed all 
e 3 to his wife for life, and then I. acre ty B. his eldeſt fon, Gr. 
= %% acretoC. his 2d fon, and JI. acre ts D. his youngeſt fon; and 
Mich. 29 F any die, his part fhell remain t the ſurvicors, and if any have iſſue 
Ehe. B. R. and die before he enters, his iſſue ſball have it. C. had itive. The 
Ad judged . 4 6 I 
„ wife died, and C. died. And adjudged, that his icue fhould 
by Popham, have nothing, Arg. Bridg. 86. citcs it as the Cale ot Bacon v. 
Clench, and Hill. 
Fenner ; but 

GawCy held, that he ſhould have eſtate tail. Mo. 464. pl. 6;6. S. C. fays, that C. entered 
before his death, and that he had only an eſtate for lite, Ana lays, that tins j 16 gment was after» 
wards revericd in the Exchequer. chamber for matter of pleading, but not tor matter of law, 


2 Roll Rep. g. A man had iſſue 3 ſens, John, Robert, and Richard, and 


885. S. C. . a . 
Adjudged deviſed a houſe to each, viz. one to John and his heirs for ever, 


accordingly, another to Robert and his heirs for ever, and a 3d to Richard 


for between and his heirs for ever; provided always, that if all my 3 children 


the law a . : 
Ain not en. {hall die 4vithout ue of their bodies lawfuily begotten, thatzhe 


dure acrois all my ſaid meſſuages ſhall remain and be to Margery my 20 fe and 
remainder, per Þeirs for ever. Two of the ſons died without iſſue; and adjudged 
by reaſon of : ; / Fog. ann, 

theconfuhon by 3 judges, Doderidge, Houghton, and Chamberlzine, that 
which will there ſhould be no croſs remainders. But the Ch. Juſt. was of 


e a contrary opinion. Cro. J. 655, 656. pl. 6. Hill. 20. Jac. B. R. 
by Brig. Gilbert v. Witty & al. 

man Ch. J. : 
who approved of the judgment. Cart. 193. Hill. 18 & 19 Car. 2. C. B. in the Cafe of Rundal 
v. Eelcy. 


Two croſs remainders may well ſtand together, but g cannot well and together; for that would 
make ſuch confuſion as the law abhers; and that was the reaſon of the judgment in the Cafe of 
GIII EAT v. Witty, which Pemberton Ch. J. ſaid he took to be found law, 2 Show. 139. 
in the delivering the judgment of the court in the Cale of Holmes v. Meynell, 


Skin. 17, 9. A. deviſed to his 2 daughters and their heirs, equally to 


YI be divided between them; and if they die without ifſue, then he 
adjudged gives all his land to his nephew Francis in tail male, remainder 


accordingly over, Raymond J. conceived, that Francis ſhall take nothing 
— till both are dead without iſſue; and judgment accordingly. 
vl. 662, af Raym. 45 2. Mich. 33 Car. 2. B. R. Holmes v. Meynell. 


Mich. 1680. 
Hol vt v. Witter, Adjornatur; but ſeems to be S. C. — S. C. cited, and it is obſerved 
in the margin, that it is n t ſaid, rf either of them die without ue, &c, 8 Mod. 258. in the Cale 


of Shaw v. Way. 9, C. cited Arg. Gibb, 13. Becauls whenever the iſlug claim they _ 
. Claim: 


— 


Vor 
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claim as heirs to their mother, which cannot be till after their mother's deceaſe. 8 P. 4. 
judged accordingly, though the words were if any die without iſſue. 4 Le. 14. 32 Eliz. in C. B. 
Anon. S. C. cited per Raymond Juſt. Ravm. 434. 

But where the deviſe was 20 his 2 daughters and their iſſue, and in deſault of ſuch iſſue 10 J. . 
they have a joint eſtate for life, and ſeveral inheritances; and if one dirs without iſſue there ſhallbe 
no croſs remainders, but her moiety ſhall go over to the remainder man for want of ſuch iſſue. viz, 
inch reſpective iſſue. Per Ld, Cowper. Paſch. 17:6. 2 Vern. 545. pl. 494. in the Caſe of 
Cook v. Cook. 

A. 6eviled his land to kts ni ces E. and J. equally to be divided between them du-ins their joint 
lives, and after th: deceaſe of them 2, Hen to the heirs of J. J. died in the life of E. This was ad- 
judged a jointenancy: and per Holt Ch. J. as to have it a croſs remainder it is an auk ward ſort ot 
a thinz, the Caſe of HoL MES V. MEYNELL has prevailed, and is not fit to be ſtirred now. 
And Powell J. ſaid, that that caſe never went down with him, though afirmed in a writ of 
error; and he had heard learned people ſpeak againit it, Holt's Rep. 370, 371. Paſch. 6 Ann. 
Tuckerman v. Jetienes.. ; 


10, The teſtator having 2 ſons A. and B. and 4 daughters 
E. F. G. and H. deviſed his eſtate (being in houſes) thus, viz. 
Igive, Sc. to my ſon A. my houfes in W. and if he die, then I give 
my eſtate 1 my 4 daughters H. F. G. and H. ſhare and fhare alike ; 
and if any of my ſaid daughters die before marriage, then I give her 
er their part to the reſt ſurviving z and if all my ſons and daughters 
die without iſſue, then I give my ſaid houles ts my fifter Anne War- 
ner, and her heirs, A. entered and died without iſſue; afterwards 
E. died leaving a fon, the leſſor of the plaintiff. In this caſe the 
court took notice of the caſe of GIL BERT and WrrtTy, and ſaid 
that in that caſe the eſtate was limited diſtinctly to 3 ſons, but [ 431 } 
in this it is otherwiſe ; for the teſtator had 2 ſons, and no eſtate 
was limited to one of them before, then he ſays, if all my ſons 
and daughters die without iſſue, then, &c. and thus the caſes 
differ, which creates the difficulty; but no reaſon can be given 
why this court ſhould not conſtrue wills according to the rules of the 
common law, where an eſtate by implication is ſo incertain 
for when men are ſick, and yet have a diſpoſing power left, 
they uſually write nonſenſe, and the judges muſt rack their 
brains to find out what is intended. This cannot be an eſtate 
tail in the daughters, and therefore the heir muſt come in for 
his 4th part. Judgment for the plaintiff, 3 Mod. 107. 
Paſch. 2 Jac. 2. in B. R. 1686. in the Caſe of Hanchet v. 
Thelwal, > 


For more of Remainder in General, See Weviſe, Fines, 
Recovery Common, Uſes, and other Proper Titles, 
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* Rem itte1 
25 20 cient 
term i in the 
law, and :s 3 
Whore n man 


has 2 titles 


to lands or 
tencmeuts, (A) Remitter for D/ancy [or Coverture.] 
12. ode 3 « 


m2Ye a"icrent 

title, ard J. F tenant 19 ti 2 10 inf 22 his ſue Tt ithin age ang 7 ranger, And 
e Ia dies, the iſſie 's remitted though the eſtate of the 
title; and if ſt anger is defeated 1 Contra 39 L. 3 3. 30% 

he Com: 6 A) 


tlie land wy 2 latter title, t the-law vill adiudge him in by! for c of the elder title; becauſe the 


Her tit he more fore and 8 thy title; and then when 1 20 Hud ed 1: by force 0 This n 
s {aid a rm lter in im; for that the law does admit him to! e in the lands b the elder and {urer 
+2 as 5 n ta . nuts the tat „ and «/ter he 4% jes his diſe ntinuce, and fo dirs jo! ſed, 
whereby the ten:nc st, oe i to his iſſue or couſin, inherit le by iorce of the tail; in this caſe, 


this 18 {0 him tO whom the tene ments de icena, * T he = 301 bt) ; force 0! the teil, a reimitter! 10 


the tail; b: caule the lz hall put and ade age ** BY tn 3 in by force of the tail, which 1s bits 
elder title; tor it 1e l. ould be in by force of the deſcent, then the diſcontinuce might h; Ve 2 
writ o entry fur die {10 in the Per agault him, and ſhould. recover the tent ments and his da- 
pn But inaſmuch as he is in his remiiter by force of this tail, the title and intereſt of 

the - if CONinuce is qu te taken away and defeated, &c. Litt. S 65c. 
eee y to every remitter there are 2 incidents, viz. an ancient rut and 4 -feaſable eftate of 


freehold coming 0g ether. Co. Litt. 348. A. 


[2. If a laren makes ferffment in fre, and within age retake 
eitate 4% Jim and his wife for life, he ſhall be remitte d, though he 
had but a title of entry for his nonage; becauſe no folly can be 
imputed to him by this retaking, being an infant. 41 E. 3 
Remitter 11, Ifſue thereupon. 19 E. 3. Remitter 14. Al. 
judged. 

3. If a 7 me makes fe:ffment to 2, upon condition to resis feaſſ her 

upen requeſt, and after takes baron, and they make requeſt, and on 

refuſes and the cher F them infeoffs them of the awhile ; though 
they do nt claim to be in of their fir? effate, yet the "ing nen 
ſhall be a remitter to the mo? iety bf Bb m who refuſed, for which 
ſhe had title of the entry thereinto for the Se broken at 
432 the time of the acceptance of the feofiment; and no folly can 
be imputed to a feme covert for the acceptance of the feoſimeu 
35 Aſſ. 11. Adjudged. 35 E. 3. Remitter 17. 
Br. Remit- 4+ A fein feiſed took baron at 15, years of age, wh aliencd iu 
ter, pl. 26. mediately, and retec t5 them in tail; the fene died awithout 14 
cites S. Co he baron entered. The heir of the feme onſted him, and he 
him re-ouſted; and the heir brought aſſiſe, and recovercd. 
The reaſon ſeems to be; becauſe the feme was remitted as well 
for coverture as for nonage. Br. Entre Cong. pl. 73. cite 35 


Al. 12. 


5. It ſeems, that aufen an infant mates a fraſtinent, and the 
ferffee gives to him again in tail, he is remitted in fee by reaſon of the 
nonage, Br. Traverſe per, &c, pl. 219. citcs 5 E. 4 5: 4 

6. 4 


775 
bec 
feo 


bel! 
664 


tix 
ot! het 
take 
that! 
action 
Want, 


ig C0! 
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6. An infant, who is in by deſcont, an a feme covert, to | 
whom entry is faved by the law, if a in nger be rented by | 
till. paramount them, their cntry is taken away. Br. Entre A 
Cong. pl. 117. cites FEE. 4, 18 x | 
7. IF the die 15 ine 5. * he ue Fele 21 toi Hi gge, and | 
after the father dies he ſhall have is age; and ther ra COMS | 
. to be, hbecauſe the Ag is remitted. Br. Remitter, p 37. 
eite 'S 21 E. 4. 78. Per hi de and others. 
: An 2 ue in ta I, wi. ent rs for conditizn broken, made gr Co 


] * : 1 11 


ty þ vs father when in fee after a difcontinnance, ſhall be remitted 1 n, pl. 
by the Nonags. ee at Coverture, pl. 4 9. 234 Cites 


— 
— 
[RY 
* 
——— 
— — 
* 
* — 
— 

* 


f | 27” 5.6 
Cites 8 H. 7.7 7 | 
ö 95 W here tenant in tail if ft his iſſie within age, zn the | 
rig of the entail after deſcentls jo þ feogee, whether with.n age 
Or of age, at the time of the 2 delcent ; and notwithſtanding he | 
might have waived the eſtat2 gained by he fro nent after he 
Was of full age, yet ſhall he be remit e 4; lecauſe uh wiv r 
' | would have been to his 16 ſs, and no folly could be im- 
puted to him when he took the eſtate. Litt 8. 659, Hawk. | 
Co. Litt. 437. 
10. Tenant in tail feed his heir apparent in he tail within —Y if the 
age, and onsther jt zintenant % te, and the uit in tail dies; OY * 
f the heir in tail is in bis remitter as ts the one mil „ane Ll as to the 274 of te- 
other moicty he is put to his writ of forinedon, &c. Litt e in tart 
man's a | 
8. 65 3. „ent to 
j the 5 Jae in tail, being within age, who has a right, 3.4% tram ger in fer, and make lite e 
e ut tn name of b. th : the ifue is not remitted to the whole, but to the halt; for, t. He takes 
0 ; the tee ſunple, and aft: r the remitter is wrouzit by Cporaloun of law, and therefore can remit 
um but to à mo:ety. Co. Litt. 350. a. 
| 
"1 11. But if tenaut in tail inf ff bi Heir apparent, the heir being 8. P. For 
where the 
of full age at the time, and dies; this 15 hy remitter to the heir, „, of boſe | 
4 becauſe it was his folly, that being of full age he would take ſuch 7 is die 
1 5 7 n 
: feo.Fment, & &c. but ſuch folly cannot be adjudged in the heir / = from 1 
' . 6 [ EF tf 0 : 
jy being within age at the time of the feoffment, &c. Litt. 8 „%%%, 1 
1 664. there, if | 
Cal the proprite 
1+ ery re-0bt 15 'n5 the rig t of 1 hy agreeme nt, be mu iſt hold it m nder ſu ch agre- ment; for the N ; | 
1 other hav * ight of poſſeſſion, and transferring it to the proprictery, fuch proprietary mult 
a take the right 5 the fame manner as the other w as conveyed; for LS is mus Own tolly — lac hes, | 
NC, chat he would contract abou! ſuch right ol poſſeſſi Mm, and nat datſert, his propriety ina proper | | 
action; bu: 3 he has contraded for ſuch rig ot polle!iion, and tuch right ot p cilio 1 18 | f 
Inet . 0 77 4 th . ' fait ne cada Au 4135 ris riit int! C i 7 lie has ' 
* uansterred, hy u keep to tne terms of the vargain, aid 7. ug 
* not contra ir G. Iicat. of Ten. 122, 122. 
ne 12. If a mes oye 1 ad? tales huſband, hs aliens to another 1! 8 1 1 
* ta'! inteo; 1 
1 2 fee, the alieute lets the ſame land 7» the huſband aud wife fer his iſſue, „ | 
1 ** #2 6 i 8 
vell heir two lives, fav! mg th i e 7 19 5 of Ta and H 7 Bei 79 the being wil 
3 wife is in her remitter, and ſhe is ſeiſed in fact in her demeſne © "gc, al =. 
S WI : 
as of fee, as ſhe was before; becauſe the taking back t the gſtate fee, and | 
1 Hall be adjudged in law the act of t the hu/band, and not ot the Site 433 1 1. 
the ſo no folly can be adjudged in her being covert. And in this 1. 


2 caſe bf 


A 


63 | Bemitter. 


, 


dies, this is cafe the icflor has nothing in the reverſion, for that the wife is 


a remitier 


to the ue {eited in fee, &c. Litt. 8. 666. 


3 | 
y the death of tenant in tail, though ſome have thought the contrary. Co. Litt. 331 b. 


13. So it would be, though the ſenſe had been by indenture, or by 
7 — 


grant and render in a fine. Hawk Co. Litt. 442. 
I: feems that 14. If the Su/bard diſcontinues the land of the avife, and goes be- 


the diſa- . „ . = : 
” yend fea, and the d:continuce leaſes the land to the wife fer her life, 


greement 
Mall not de- 
veſt che re- 
mitter. iſt. 
Beczuſe the 
ſtate made 


and delivers to her ſciſiu, and after the HrHhh9 comes back, and 
agrees thereto, ſhe 1s remitted; and yet if ſhe had been ſole at 
the time of the leaſe made to her, this ſhould not be to her a 


remitter; but being covert baron at the time of the lcaſe, and 


* _ * 
2 * ere 


to the Witt, livery made unto her, 7s wwas a remitter to her, becauſe a feme 


which l , 2 Oh ; 
wrought the Covert ſhall be adjudged as an infant within age in ſuch caſe, &c. 
remir-r is Ourzre in this caſe, if the huſband when he comes back, will 


vant hed. diſagree to the leaſe and livery of ſeiſin made to his wife in hi; 
2nd wholly . . .* . 1 . 

deleted; abſence, if this ſhould ouſt his wife of her remitter, or not, &c. 
and there= Litt, S. 677. : 


fore no du 1. 
4 . 4 * . . . 
agreement of the huſband can diveſt the ſtate gained by the lcaſe, which by the remitter was 


deveſted before. 2dly, For that the law having once reſtorcd her ancient and befter might, will 
not ſuffer the difagreement of the hutband to deveſt it out of her, and to revive the d:i{contie 
nuance, and reveſt the wrongtul eſtate in the diſcontinuce. gdly, For that remitters tendin:; to 
the advancement of ancient rights are favoured in law. Co. Litt 356. b. 357, 2.— $0 it 15 lor 
the {ſame cauſes if the wife furvive her huſband, ſhe cannot claim in by the purchaſe made during 
the corerture, but the law adjudges her in in her better right. But it both eſtates be waivable, there 
albeit the wife, prima facie, is remitted, yet after the deceate of her huiband ſhe may <1H which 
of the eſtates ſhe will; as if lands be given to the huſband and wife, aud their heirs, the huts 
band makes a feoffment in fee, tne feoftee gives the land to the hutbend and wite, and the heirs 
of their :wo bodies, the huſband dies, in this caſe the wife may clect which of the eſtates ſhe 
will ; for both eſtates are waivable, and her time of election aud power of waver eccrucd to her 


firſt after the deceaſe of her hulband. Co. Litt. g57. a. 


Alb-it there 15. If the huſband diſcontinues the land of his wife, and after 


W ee 2 takes back an eſtate ts him and his wife, and a 3d perjon for term 
to the con- Of their lives, or in fee, this is no remitter to the wife; but as 5 


_ yt @ moiety, and for the other moiety, ſhe muſt after the death of 
"ro 2% her huſband ſue the writ of Cui in Vita. Litt. S. 676. 


taken 2s | 
Littleton here holds it. Co. Litt. 356. b. Bacon the /u/band, oy in the rig. of 
his wife for the term of the life of the wife; they both ſurrendered. and took buck the lands te 
enda ra ferſon; and it was holden, that the wite was not pretently remitted, but after the 
death of her huſband ſhe might diſagree to the eſtate, 3 Le. 93, 94. pl. 131. Mich. 26 Ely. in 


C. B. cited per Periam J. as S:denham's Cale. 


ee = 3 6. If the by/baud had diſcontinued the wife's land, and taken bace 
n eſtate to himſelf for lifes, remainder to his wife for life; this 124 


1ſt. That a ; | 2 . 
remainder been #9 remilter to her during the huſbands life, becauſe while. he 


5 many lived the had no frechold. Litt. S. 680. Hawk. C. L. 


— 
eſtate for 453 | | 
life, works no remitter but when it falls in poſſeſſion; for before this time he can have no action, 


and no fre; hold is in him. 2dly. though the woman might waive the remainder, yet becauſe 
ſhe is preſently by the death ef the huſband tenant to the præcipe, it is within the rule of remit- 
ter, and her power of warrer is not material, © 3dly. That a freehold in law being caſt upon the 
woman by a of law, without any thing done or aſſemed to by her, doth remit her, albeit ſhe 
be then ſole, and of full azz, Co. Litt. 358, b. 


17. Bi 


Bemitter. +433 


17. But uben his death the freehold in law, caſt on her againſt 
her will, had been a remitter; (and yet no ailiſe lies for one 
that is ouſted of a freehold in law) for there is none againſt 
whom the could bring her action, and ſhe was tenant to the 
priecipe; nor did her power to waive ſuch eſtate prevent the 
remitter, though ſhe was ſole, and of age at the time when the 
frechold was caſt on her. Litt. 8. 681, Hawk. C. L. 453. 

18. A. /ſciſed of lands in right of his avife, for the life of his wife, [ 424 7 
males feeffment in fee, to the uſe of the ſaid wife for Bi life. It was 
held that the is remitted; and it is not like Amy Townſend's 
Caſe, 1 & 2 P. & M. Pl. C. 111. For in that caſe the en:ry 
of the wife was not lawful, becaute ſhe was tenant in tail, which 
citate was diſcontinued by the feofment of her huſband. 3 Le. 
93. pl. 134. Mich. 26 Eliz. C. B. Anon. 

19. If a man ef an infant or feme covert (that has right of 
propriety) for life, tor years or on condition, they are remitted to 
their ancient right, and all /uch conditions vaniſh; for to a feme 
covert, or infant, ns fc/ly or laches can be imputed, nor can their 
acts turn to their prejudice z ſo that when they have acquired the 
right of poſſeſſion, they are reſtored to their ancient right of 
propriety z and being not capable of contracting, the terms and 
conditions of the feoffment do not bind them. But if they were 
ef full age, er diſcovert, then they leave in the ferffor all the right of 
Piiſe on, that is net transferred to them by the contract, and mult 
hold the right in the manner transferred to them; for ſince 
they have no right of poſſeſſion but from their bargain, it is fit 
mat they ſhould hold according to ſuch their contract; but in 
the other caſe, it was the folly of ſuch parties to transfer the 
r.ght of poſſeſſion to ſuch infants as were the proprietors, to 
tinder them from their action. G. Treat of Ten. 123, 124. 


(B) Ii what Caſes a Man ſhall be Remitted 
againſt the Statute of 27 H. 8. 


I. JF 7enant in tail males fraſfment to the uſe of himſelf and his Roll. Rep. 
1 heirs, and dies; though he himſelf was not remitted by 260. 

. . * and 8. P. 

the ſtatute, yet i iſue ſhall be remitted; for the ſtatute does not per Coke 


direct the poſſeſſion upon the deſcent, but only upon him upon whom the Ch. ]. and 


and Charleton. Per Curiam agreed.] and the 
counlel at 


the bar. S. P. Le. gi. in Caſc of the Earl of Arundel v. Dacres.—— $14, 63. d. P. in 
Cate of Jones v. Philpot. 


2. If tenant in tail makes fesfſment in fee, to the uſe of himſelf S. C. ad. 
for _m the remainder % B. for years, and ſays nothing of ite e- ro 6. 
verfion, and after dies, by which the revertion deicends to the Hill. 8 Jac. 
iluc in tail; the ifſue is remitted, and ſhall avoid the leafe for 1 = he 

n= ry 


years, inaſmuch as he has the reverſion by deſcent. M. 18 Ja. % Tan. 
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* 2 - * * p 45 . — 8 * & * — 4+ 
= *in the Exchequer. 7 djudg d per Curiam between Wentworth 
* rr, } \ = 5 

140744 4128 RE WET 

44 „* „ „ 1 
5 „ , EE? ob oY Þ- SIP 2 \s by ( 

Feld Ch. B aid that the iſſue of the feofor is rem'tted without entry, notwithitanding the leaſe, 
becauſe it is not n poſſeſlion, but a leate in remainder, 


Since Eats: 3. If the i die 17¹ tail, nf-offed by ſis father, grants a rent on 
Itter tee C2551 Out of the land, and then the right F the tail deſcends to 
wens? him, he ſhall hold the land diſcharged ; for the ſtate which he 
had when he made the grant, is utterly defeated. Litt. 8. 660, 
Hawke Coo datt 437 


-f 3 / * 


2 iſe of hrs iſu, being witten age, and his heirs, and dies, and the u of 
e | ue, be in vet he is not remitted, becauſe the fatutr rave 
td the policiion in-fuch phighe, 1 ner ana form as the uſe was limite, ct lic de uunbus, 
0 as there is a creat change of remitters 11 Aiticton write, Co. Litt. 348. b. 
Bu? if tric in tail in that caſe ee 75 ard lrergs 2 form 4% in the deſcender, 44 
| hall thereby be remiited to the citate tail: otheruale the lands 
be {o inc. 0 th illu in 1 fnould be at a rat in convenience: ut 1} no for 
br 4 roy eng ® 224k ae dy his luce Hall 5 remitted, ecau 2 2&4 {tatc It tec-umple at mne com- 
mon la dien, unto hin. Co. Litt 3:8. b. 4335 : | 
y = . *y ? . - 2 FR - 
Br. N C. 4. It tenant in tall had made feoffment to his uſe in fee, before the 
24 H. 8. p . - — 7 - . 


— © } x 4 7 * * 6 . 7 » 
— . ty fr i4- o % 1 1 1 2 7 / 5 5 7 , WF j j # 3 ö * 
. % is Seatut 7] 44% Cog Made 22un0 27 II. 8. e 7 / DE; F( {h, / ud [lai tity 514 
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S. C. cited Vein nvithin ago, and fer the flatute is made b.fore the fall age of the 
D. 54->-Pl- heir, by which the heir is in by the ſtatute, he ſbauld not be re- 
2d nutted by this. C:ntra of deſcent fince the flatute ; for this hall 
make a remitter, Br. Remitter, pl. 49. cites 34 H. 8. Per 
Coe . 
5. Tenant in tail brfire 27 H. 8. made a fegſſinent to the uſe of 
his wvife for life, remainder to his fon and heir in fre. Then the 
fatute is made, the huſovand and wife die; the fon enters, it ſeems 
he is not remitted z for the ſtatute makes the pofſeiiion in him 
as the uſe was befyre, and this was of fee-ſimple, But his ue 
ſhall be remitted. D. 54. pl. 21. Mich. 34 H. 8. Anon. 

6. H. 8. gave land 79 A. and MH. his wife, and to the heirs *f 
A. wh3 made a fer iT ment to the uſe cf him If and his wife for life, 
and after their deceaſe to the uſe of their youngeſt ſon for life, and 
fter his decenſe to the uſe ef Limſclf and his heirs. A. died, his 
heir within age; the woman held in claiming her ancient eſtate. 
She is remitted, and the 3d part ſhall not be in ward; for the 
wife had election is be in according to the flatute of 27 H. 8. or by 
the ſtatute of 32 /7, 8. inaſmuch as her entry was thereby con- 
geable. D. 191. b. pl. 22. Mich. 2 & 3 Eliz. Hawtrey's 
Caſe. | 

7 If di continue of eſtate tail enfesffs the iſſue within age, and 
tenant in tail dies, the iſſue ſhall be remitted in an inſtant 3 but 
this is not deſcent of the tail within the ſtatute, Agreed by the 


juſtices, Mo 255. pl 401. Mich. 29 & 30 Eliz, in the Caſe 


of Butler v. Baker, : 
8. A. tend ft in tail makes a ferment in fee, to the uſe of himelf 
Fr, | fo, the remain der zu tail to his eldefl fon, wth divers *. 
mainders over z With a proviſp, that if ary of the entailees do any ad 
to 


Remitfer, 435 


to interrupt the courſe of any entail limited by the ſaid convey- 

ance, then here limited to ſuch perſon gui ceaſe, aud ge to him 

<vho next 1s inheritable; and aiterwards, A. dies, his eldeſt fin to 
whom the uſe in tail was 1ſt limited enters, and des an act again/t 

the ſaid proviſo, and yet held himielt in and made leaſes; the 
leflees enter, the leſſor dirs ſeiſcd, his heir being qwithin age, and 

in ward to the queen; it was holden by Shuttleworth Serjcaut, 
Yelverton, Godfrey, Owen and Coke, who were of council 

with the heirs general of the defendant, that here is a remitter, 

for by this act againſt the proviſo, the uſe, and fo the poffet- 

ſion does accrue to the infant ton of him to whom the uie in 

tail was limited by the tenant in tail; then when tne tenant in 

tail, after his ſaid feofinent holds himſelf in, this is a diſleiſin; 

for a tenancy by ſufferance cannot be after the ceſſer of an eſtate 

of inheritance, but admit that he be but a tenant at ſuterance, yet 

when he makes leaſes for years the fame is clearly a difleilin, 

and then upon the whole matter a remitter, and alt>5wgh tne in- 

fant takes by the ſtatute, yet the right of the tal deſcending to him 45 f : 
ierwards by lic death of his father does remit him. 1 Le. 91. pl. 

117. Mich. 29 & 30 Eliz, At Serjeant's Inn. The Earl of 
Arundel v. Ld. Dacres. | | 

9. As it tenant in tail makes a fegtinent in fee lo the uſe of Hine : 

for life, the remainder in tail to his eldeft fon mbheritable to the firjt 

entail, notwithſtanding that the eldeſt fon takes his remainder 

by the ſtatute, and ſo is in by force thercof, yet when by the 

death of his father the right of the entail defrends to him, he 

is remitted. 1 Le. 91, Mich. 29 & 30 Eliz. at Serjeant's lan, 

The Earl of Arundel v. Id. Dacres. 

10. A grandfather tenant iu tail, before the ſtatute of 27 H. 8. A. t-nant in 

made a feoſfment 15 the uje of himſe.f for life, the remainder to a tail made a 


ſtranger in toil, the remainder rs the right heirs of the grandtather ; Jeb — 5 
the grandfather died, the father died before the ſtatute, ajter the [a= 4 + 5. 1 
tute the flranger dies ſciſed of an eſtate tail executed by the ſtatute made a gift 
vol heut iſſue, his avife being with child; the ton entered as right L 436 ] 
heir of the grandfather ; afterwards the ifſue in ventre, &c. is 4 how. 
born. Quære if the ſon be remitted, he being the firſt in whom 465 & 
any remainder in poſſeſſion veſted by the ſtatute, and this is of /e jon of 
a tee-{imple, in which eſtate he mutt necetlarily be deemed in, 2 * 
wherefore, &c. D. 129. pl. 63. Hill. 2 & 3 P. & M. Bonvil v. « ail) in 
Payn. 3 Jee. J. F. 
diet without 
ſue, his wife pricement enſeint of a fon. B. entered the iiTuc of W. R. is born and enter d pon 
him, and brought ſliſe, but not maintainable. D. 129. Marg. pl. 63. cites Plowd Que. 


A. tenant in tail general, before the ſtatute 27 H. 8. made a feoffment in fee to the uſe of himſelf 
for life, remainder to the uſe of . his heir apparent, and tle heirs males of his boat; 
and for want of ſuch iſſue to C. in tail with ſcveral remainders over, Remain + to the right hears 
of A, After A."s death the ſtatute wa. made, by hich B. the firſt in remainder 25 /erſed. and died, 
leaving illue only daughter; the queſtion was, if C. might enter, and that depended wholly 
2 another queſtion, (viz.) whether B. who was inheritable to the old entail, and in remainder 
ol the new entail, and in poſſeſlion by the exccut on of the ſtatute, was remitted or not? It ſeems 
he was not, and fo was the opinion of the juſtices of afliſe ; tor the plaintiff recovered judgment 
Upon this matter found. D. 77. b. pl. 39. Mich. 6 E. 6. Rayner v. Rayuer, 

L1 4 11. Baron 
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Sid. Pp 11. Baron and feme tenants in ſpecial tail of the proviſion of the 
23 8. ” » « 5 8 — . 2x1, » + * 5 
. baron, emarnder ts the heirs of the baren; they have 2 ſons, and 


make fe:;fment in fle to themſelves for life, remainder to the 2d 
fon in fee. Baron dies; the wife enters and entcofts the 2d ſon 
in fee. The wife, upon her baron's death is remitted; for 
though ſhe comes in by the ſtatute by way of uſe, the cannot 
be remitted by the limitation of uſe by the ſtatute according to 
Townſend's Caſe, Pl. C. yet her entry being lawful, ſhe is re- 
mitted by her entry, and then if this 2d feoflment by her makes 
a diſcontinuance, the entry of the firſt fon was lawful as for a 
forfeiture by the ſtatute of 11 H. 7. and if it was not a diſcon- 
tinuance (as they held it was not, being made to him who had 
the reverſion in fee by the firit feofflment) nor forfeited, then 
the entry of the eldeſt fon is lawtul, as heir to the firſt entail, 
the firit diſcontinuance being purged by the remitter of the feme, 


fo that either way the entry of the firſt ſon was lawful. Lev. 


49. Mich, 13 Car. 2. B. R. Jones v. Philpot. 


(C) In what Caſes a Man ſhall t be Remitted 
for Collateral Reſpect. For Cov. 


Br. Remit- 1. IF a man ho has right of action to certain land cauſe another 
——- to diſſeiſe the tenant to the intent and of covin ts recover it 
Jenk. 46. Jom him, and he recxyers it from him accordingly by action tried, 
pl. 88. cites yet he ſhall not be remitted to his ancient right by reaſon of the 


doi 41 Aff. 28. adjudged. | 


ſays it was 
reſolved by all the ſages in parliament, that this covin makes him a diſſeiſſor of his own land, 


wy $ led 2. Aſſiſe again? N. and M. where M. is tenant, and he in- 
1. 4 ferff:d N. pending the w it, and brought formed: againſt him, and 

fert; and A. 1ecovered upon elder gift, and pleaded this, and the gate of the 

= 2 plaintiff meſne, &c. It is a god plea that M. inferffed N. pending 
N den. , . 

bor, theafſſiſe, and the other brought formedon by aſſent and cavin between 
and fo ſee them, and recovered: And the plaintiff in the ailiſe recovered, 


tht this Br. Remitter, pl. 22. cites 25 Afl. 1. 


docs not 
make a remitter. Ibid, 


— 2 3. Tenant in tail by fine aliened in fee with warranty, and died, 
ant had tit 0 3 13 f n 
of aftion, Pts Hie 20 i hn age, and J. S. caſted the alience, and cauſed the infant 


and made A. t9 bring ſcire facias againſt him upon the fine, and recovered; and 


enter and it was held by ſome, that the infant was remitted, by reaſon of 


Guſt the te- g x : : : 
— gains the nonage, notwithſtanding the covin, and the alienation was 


L 437 | with warranty, and affets deſcended. Brooke ſays, tamen 
when 4. quære, for the book is not much to the purpoſe thereof, Br, 
3 Remitter, pl. 44. cites 27 Aſſ. 74. | 


fant brought 
2 tion, and the tenant confeſſed the ation, and the court would not give judgment by reaſo of 


the cevin. Quod nota; Br, Remitter, pl, 47, cites the written book, of gg E. 3. 
4. Tenas 


Aa Ty -- 
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4. Tenant in tail diſcontinued in fee, and died, and B. by covin Jenk 193. 


entered lo the intent to infa the heir within age, and after he in- 5 
ferffed the heir in tail auithin age, which heir «vas net of cavin, &C. the intant is 


and yet by 6 juſtices this is no remitter, becauſe he who is in by _ y 
him who did the covin, ſhall be in the tame plight as hewho did 38 d 


N , f he knew no- 
the covin; but Engelf, and Portington contra. Qurzre; for it thing of the 


ſeems that it is a clear remitter. Br. Remitter, pl. 1, cites 19 <ovin; by 


all the 
H. 8. 12. = 
England. Pl. C. 51. Arg. cites S. C. —— But if the ſon procures others to diſſeiſe the 
diſcontinuce and infeofl him he then being within age) he ſhall not be remitted ; becauſe this diſ- 
ſeiſm 1+ a ty, Which commences by the infant hit telt, Arg. 2. And. 29. pl. 25. in the Cale 
of Bait tier ve Truſſcl. 


- 


5. A feeffment within the ſtatute of 1 R. 2. g. will not make a 
remitter in prejudice of a 34 perton, as it ſeems. Br, Feoffment 
J. 19. | 

6 I the huſband diſcontinues the lands f his wife, and the diſ- S. P. 
contin lg delle, and after the difſerſor leaſes the tame lands to the Jenk- 299. 


; : * cg , neue pl. 983.— 
hu/band and wife for tern 0: life, this is a remitter to his wife. S. P. Arg. 
Hul if the buſburd 114 1113 wife avas of ervin and conſent that 2 And. 39. 
the difiifin fork! fo mne, then it is no remitter to his wife, be p: "= 
4. he / in JTf3#{is OC 4 Atty : ; CLILILLLY ) . 5 - 15 regularly 


cauie the deoreſs; but if the huſband was of covin, and true that a 


conſent to Us difleitin, ard nu, the avife, then ſuch leaſe made to _ II 
s * . x ma * . * 1 0 
the wife is a remitter, for that no default was in the wife. Litt. Aifſeiſoreſs 


. 678. . by her come 


mandmeut 

or procurement precedent, nor by her aſſent or agreement ſubſequent, but by her actual entry 
or proper ast the may be a diffettoreſs; and theretore ſome do hold that Littleton muſt be in- 
tended tha. the huſband and wife were preſent when the diſſeiln was done; and others do 
hold tha: Littleton 1s good law, albeit ſhe was abſent; for that it her procurement or agreement 
be to do 0 wrong, to cauſe a remitter unto her, in this ſpecial cafe ſhe ſhall fail of her end, and 
remited the ſhall not be, but in this {pectal cate ſhe ſhall be holden as a diſſeiſoreſs by her covin 
ans conſent quatenus to hinder the remitter ; and here it appears, that albeit the huſband be oft 
covin and conſent, &c, yet it the wife was not alſo, ſhe ſhall be remitted becauſe there was no 
default in her. Co Lit. 357. b. : 

Co. Lit. 33. ſays, tha: in this caſe the covin ſhall ſuffocate the wife's right which appertained 


to her, and ſo the wrongful manner ſhall avoid the matter which is lawful, 


7. A. and B. jointenants are intitled to a real action againſt the heir 
of the difſeiſo!. A. cauſed the heir to be diſſeiſed, againſt whom A. 
and B recover, and ſue execution B. ic remitted, for that he was 
not party to the covin, and ſhall hold in common with A. but 
A. is not remitted, for the reaſon that Littleton here ſhews, 


Co, Litt, 35 J. b. 


(D) Remitter 2) Deſcent. Diſcontinuance of 
Other Anceſtor. 


UI. IF the baron diſcontinues the land of his feme, and retakes ta 
: him in fee, and after the death of his wife, dies, by which 
it deſcends to the heir of the feme (that is to ſay) their iſſue, 
who enters, he is remitted to the eſtate in right deſcended by 
his mother, 21 E. 3. 36. b.] f 
3. In 


eee eee 
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pl 30. cites 
21 E. 3. 28. 


Bron ler tes 


ne of hits 


1 s ting, 


Bemitter. 


2. In dower; baron d. feme tenants in t ul had ſue 2 ons; 
the baron died, the 7 me J. tf 4 ts tine lat fon for term of years, and 
after revenſed to him an: 4 bis / Pers UID a arraity, and Je tg;# feme 
and did without i/Jue, and after the mther died, and the 

yunge/t fon entered, and the teme of the eldeſt fon brought writ of 
1 and recovered by aw ard, which was againſt the opinion 
of ſev 1 for, as it ems, the youngeſt ſon is remitted to the 
tail quacunque via data, which 1s elder than the title "of the 
feme demandant. Br. Remitter, pl. 14. cites 24 E 3. 28, 58. 


If the ie in 7, 40 diſſelſe Ly we 92 / aulin uee of his father, ond 
3 0 his father, "and th. > fuher dies ſciſed, and the iilue 
in tail enters, he ſhall not be remitted, &c. Perk, 8. 202. 
cites 18H 8. 5. 

4. If the kufband and Wife be tenants in ſpecial tail, and they 
evy a fine at the comman lub, and after the huſband and wife tare 
back an eſtate o them and their heirs; in this cate the eſtate tail is 
not barred and yet againſt a fine levied by herſelf, the cannot 
be remitted, becauſe thereupon ſhe was examined; but in that 
caſe , if the land deſcends to her Hue, he {hall be rem Co. 
Litt. 353. b. 

5. An erraneemu fine binds till it is reverſed, and he who has 
title to reverſe a tine by error, has not thereby directly a title to 
the land; for if it deſcends to him, it works no Remitter. 
Skin, 14. Arg. cites Ow. 21. Agreed, 


(E) What ſhall be a Remitter. 


1. IF leafe for 1 [if be, remainder in ſpecial tail to the barn and 
eine, baron die, and a jt, ranger enters and infesjfs the femey 
and then lige dies; the feme is not remitted to the tail, (For 


and dies. 

and: che fene ſhe has the 5 other a- eo by Jill ) 49 E. ef 22. b. Admitted. 

eccrfls 2 

l-afe for verrs of the ſame land, it was reſolv-d that this was a remitter, Per Harriſon Reader of 


Lincoln's inn. bs nt. 1632. cited D. 190. Marg. pl. 22, 


2. If fee for life, the remaiader for life are, and be in re- 
mainder dijſciſes the leſſee, and then the de dies, he in remainder 
ſhall be remitted to his eſtate, and the reverſion in leſſor. 19 
H. 6. 22. 

3. In aſſiſe the cafe was, that baren e in tail, the 
baron made ferffment, and the baron and feme had iſſue tas fonsy 
evh; had iſſue tuo fork 3 z the baren died, the feme entered upon the 
ferffer with his afjent, claiming only at 2 and died, and the tus 
ſons died, and the one ſon entered upon the 22 claiming to the uſe 
of hin and his companion; the feoffee brought afliſe againſt him 
who entered, omitting the other, and good, and had judgment 
to recover; for by the entry of the feme, as above, ſhe did net 
gain franktenement, and then by her death there is no deſcent nor 


remitter to the heir, and then the entry was not lawful ; and 
x theres 


5 
_ 
= 
g 
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therefore the claim did not veſt any thing in his companion, 
and therefore he need not to name the companion in the aſliſe. 
Contra if the entry had been lawtal, as it ſeems UG, Br. Re- 
mitter, pl. 13. cites 24 E. 3. 42. 
a. O. 5. brought attiſe againſt E. and the caſe was, that B. 
wn BS 9 of the al, and 0 id FI. the defendant, and gave the 
Jand to N T. bojtard, and to F. his feme, and to the heirs of R. 
and R. 4% id 7. * Nie . R. died, and J. fur vived ; and 
after 0. 2 plai "11 F ty C. to wife ; and then 4 the mn:ther of . 
gave Ihe TIO #3 C. and O. her baron now piaintitt in tar, ſaving the 
reverſion to herſelf for term of her life, the remainder over to O. the 
pl: untiff 77 fee, and C. was now within age; and after C. died 
without heir of the part of the father, but hot heir of the part of the 
mither ; the bord entered for eff heat, becauſe C. had no heir of the 
part of the father, and by his pretence C. was remitted, and in 
he beſt right by the tating of the eftate tail, with her baron, from 
F. which made a forfe Are, aud gude cauſe of entry to C. and then, 
when Jhe 15 iN, the law adjudees her in in her beſt right ; and of 
this entry O. brought afſiic againſt E the lord; and by the beſt 
opinion, by e firjeiture the feme i is rewitted, and ſee Lib. Afliſ. 
the plaintiff was nonſiited, But guere of the forfeiture during 
the life of the baron ; for where he takes with his feme, there 
can be no remitter nor forfeiture during his life; for the feme 
has uo poaver during the life of the baron 15 claim in by ffliturey and 
the baron ſurvived ho fame: and tome held that it was a ſurren- 
der, but quzre inde; for the barn 1ok avith the feme, and theres 
fare it ſeems no ſurrender during the life of the baron, therefore quere. 
Þr. Remitter, Pl. 15. cites 29 E. 3. 20% 0 
5. In queed ei defarceat, the caſe was, that a man vas ſeiſed in 
general tail by Ju ine, and- made fee; fment, and relo9% in ſpecial tail to 
him and his fir fjeme, and had iu’, the feme died, and he took 
anather feme, and died, the king Jeiſed by tenure in capite, and en- 
d:wwed the feme, the u, came and fſhewed the ſpecial tail, and had 
ſcire fucias againit the feme, and recovered againſt her by default, 
and ſhe took anther baron, and ſhe and the ſecond baron brought 9s 
ei deforceat againſt the heir, and he pleaded the ſpecial tail, "and 
N have renitted the heir by the elder tail, and fo concluded him — 
fay, but that her baron ⁊uas always ſeiſed in general tail; & non al- 
Jocatur 3 ; for per Thorp clearly, the baron was not . and 
then ſhe was not ſciſed of ſuch eſtate whereof the feme may be 
endowed ; for of ſuch ſpecial eſtate her iſſue is not inheritable, 
nor ſhe dowable, by which ſhe averred continuance of the poſ- 
ſeſſion by the firſt __ and ſo to iſſue; quod nota. Br. Dower. 
pl. 9. cites 41 E. 3 
6. Where an at ow en advowſon,, and at the avoidance the 
king preſents, and ſo again at another avoidance, there the abbot 
is put to his petition for the advowſon, yet if the king recites the 
encient right of the abbot, and grants the ſame advowſon to the abbot 
and his ſucceſſors, the abbot is remitted to his ancient right, Br. 
Remitter, pl. 31. cites 2 H. 7. 17. 
7. If 
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7. If tenant in tail inferfo a woman in fee, and dies, and his 
ſue within age takes the ſume wiman to wife z this is a remitter 
to the infant within age, and the wife then has nothing; for 
hutband and wife are but as one perſon in law; and the huſ- 
band cannot fue a formedon, unleſs he fue ag inſt himſelf, 
which ſhould be inconvenient; and in this cafe the law ad- 
zudges the heir in his remitter, for that no folly can be adjudged 
in him being within age at the time of the eſpoufals, &c. And 
if the heir be in his remitter by force of the entail, it follows 
that the wife has nothing, &c. for hutband and wife being ag 
one perſon, the land cannot be parted by moieties, and there- 
fore the huſband is in his remitter of the whole. But other. 
wiſe it is if ſuch heir was of full age at the time of eſpouſals, for 
then the heir has nothing but in right of his wife, &c. Litt. 
ſ. 665. | 

8. If tenant in tail a land deviſcable _— and retakes in 
fee, and devijes to a ffranger, and dies, the heir is not remitted ; 
for notbing is deicended to him; for the deviſe tolls the deſcent, 
Br. Remitter, pl. 5 2. cites P. 4. M. 1. 

9. If feme leſſee for life loſes by default in a feigned or falſe ac- 
tion, the leſſor's reverſion is diveſted, and he cannot bring waſte 
while the recovery continues in force; but if the feme marries, 
and the recoveror makes a leaſe for life to the huſband and wife, the 
wife is remitted and the firſt leflor alſo, and then he may have 
an action of waſte. Put if the recoveror bring waſte againft the 
huſband and wife, the huſband has no remedy but to make de- 


. fault, and ſuffer the wife to be received, The cauſe why the 


wife is remitted in this caſe is, for that ſhe may have a quod ei 


L 440 ] deforceat againſt the recoveror by Weſtm. 2. 4. which gave 


paltices 
were of 
opinion 
that ſhe is 
not remit- 


this writ to tenant for lite and tail loſing by default, but at law 
her right was remedileſs, and conſequently the could not be re- 
mitted. Hawk. C. L. 447. 448. 

10. A. ſciſed in fee, made a lJeafe 10 J. S. and his wife for life 
of the wife, remainder lo the right heirs of the baron; atterwards 
the baron made a ferffment to the uſe of himſelf and his avife for their 


lives, the remainder ts his right heirs, and died; the wife held in. 


The Court thought that the feme was not remitted, but was in, 
according to the 2d feottment. Quære the reaſon; for Harper 
faid that the diſcontinuance was out of the ſtatute of 32 fl. 8. 
Dal. 100. pl. 32. 15 Eliz. Vavaſor's Caſe. 

11. Neither action without right, or right without actian, with a 
deſcent, &c. ſhall make a remitter, the iſt is apparent, and re- 
ſolved per Cur. 3 Rep. 3. Marq. of Wincheſter's Caſe, | 

12. Where a judgment and my right do meet together, I ſhall 
be in in my right. Per Coke Ch. J. 3 Bulſt. 47. 

13. There is a naked pofleflion, diſtin&t from the right of 
poſſeſſion and propriety, or elſe. there is a right of poſſeſſion 
diſtinct from the right of propriety ; now where there is a naked 


Pelſeſſiun, diflin from the right of poſſeſſion and propriety, as between 


ſelſir and diciſee, where the cniry is congeable z there if the 


daſeiſce 


2... „ wi... 
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diſſriſce takes back the poſſeſſion from the diſſeiſor, he is remitted z 


for it cannot be otherwiſe, than that when he has taken back 
the poſſeſſion he ſhould be ſeated in his old right; for he who 
has really the title, cannot claim from a diſſeiſor that has no 
title at all z and it would be very abſurd and unreaſonable, that 
the diſſeiſee by accepting his own poſleſſion ſhould transfer back 
any right to the diſſeiſor; but where the difeifor transfers it back 
for life, or years, by deed indented, or by matter of record, there 
the difſleiſee is not remitted; for if a manb y deed indented takes 
leaſe of his own lands, it ſhall bind him to the rent and cove- 
nants; becauſe a man can never be allowed to aftirm that his 
own deed is ineffectual, fince that is the greateſt ſecurity on 
which men rely in all manner of contracting; the ſame law, if 
it had been by matter of record; for that is of its own nature un- 


controulable evidence, which a man cannot be allowed to con- 


trovert. G. Treat. Ten. 120, 121. 


(F) In what Caſes there ſhall be a Remitter. 


[i. IF a man ſegſer for years to commence at a day te come, and the cm. E. get. 
leſſee enters before the day, by which he is a deer, he ſhall pl. 18. inthe 
not be remitted to his term if he continues the pojſeſ/ron after the cy 
day for the law will not deveſt a tortious fee for a lawful term, — 
which is but a chattle, and not eſteemed in law. M. 37 El. Mich. 44 & 
B. R. between Scarlet and Fuller adjudged. D. 7. E. 6. 89. log. 22 
Lord CliF5ra's Caſe. H. 32. El. B. R. between Alexander and ſard's Cafe. 


Dyer. Per Curiam agreed.) buttherethe 


| Court ſaid it 
ſhall be intended that the occupying before the leaſe was by agreement. But this ſeems to be with 


reſpect only to the charging the lefſ.e with payment of the rent by reaton of the privity of con- 
tract, and the entry by leſſec in the Caſe of Alexander v. Dyer. Cro. E. 169. pl. 6, 2 Le. gg. 
pl. 121. and that of WaLLEx v. Camrion was of an entry on the day from which day the 
leaſe was to commence, though the entry was agreed to be a diſſciſin. See the Books cited. ] 


2. Where a man ſeiſed in general tail makes fegſinent, and re- 
takes to him and his fir feme in ſpecial tail, and has iſſue, and the 
feme dies, and he takes anther feme and dies, the king ſeiſes for 
the ward, and endows the feme, againſt whom the iſſue reco- [ 441 
vers by ſcire facias by default, againft whom ſhe brings quod ei 
deforceat, now ſhe ſhall not have dowver z for though the heir be re- 
mitted, yet his father was not remitted, but was ſciſedof ſuch ſpe- 
cial tail whereof the feme is not dowable; per Thorp clearly, by 
which the feme averred the continuance of poſſeſſion in her 
baron by the firſt tail, and ſo to iſſue; quod nota. Br. Re- 
mitter, pl 5. cites 41 E 3. 30. 
3. No remitter can be but in reſpect of right and p:ſc/ſion. Br. Re- Br. Entry. 


1 i Cong. pl. 
mitter, pl. 12. cites 19 H. 6. 59. = eke 4 
C. New poſſe hon and old rights muſt meet in the heir to make a remitter. Hob. 946. in the Cafe 
of Sheffield v. Radcliffe. — 2 Rep. R. 497. per Hutton J. in S. C.—- 2 Roll. Rep. 35. in the 
Caſe of Wood v. Shirley,—The poſſeſſion mult be gained rightfully, and not by Covin. 2 Roll. 
R. 504. per Doderidge ]. 

Au cate muſt work @ remitter to an ancicut right, for albeit 2 „e deſcend, there can be 

ne 
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no remitter, becauſe one right cannot work a remitter to another; for regularly to every remitter 
there be two incidents, viz. an ancient right, and a detealthle date of fret o1d coming together. 


Co. Litt. 348. a — Ie right and pe, on mult deſcend femut & ſeml, Br. Remaitter, pl. 12. cites 


ere no foſſe/hon is but in one parcener orly, then riot only does not mais ar nitter without 


Where the proprietary comes to the right of poflellion, without any faul: or folly of his own; 
ht of bee on ig caft upon him by the late, or he or ſhe comes to the tight of pol. 

ture, where no foily can be imput' d: there fuch pto— 

in his ancient and lormer right; tor the eld /? title being the more 


l 
7 


as where the 7'9 
fefſion 3 


3 ,»+ 5 „„ 1H oy * „ # * 1 9 v4 *» > a 
* 4 1 25 .* OY GUT & COVE 


1 
* . * 1 92 
ancient, 75 7 jt fa { to d | 
_— a the 1 . Ot 901 Re 5H 1 18 2. ” * bv +hee 1e ( * ** at n ' 5 "Be 
8 114 1 rs 44 983 e 1204. 1 is; } pF; men s innert amc 55 to e nes 2 
* * 5 , , * P 
rejtiftution Of bae ola tie, and not the acquiring a new one; and the rather, Yicauſe fre 15 Ni 
P . * : * 8 — RS ; 1 5 2 . 18 ; | 2 1 1 
erainſt ungmine aciion may be brought fo Tegan ihe Propricty , and When any perion has thus 2c 
. © ® . 0 1 F 1 ® oF 2 5 * , * 7 . . 
QUU1ea Le r1gnt Ot PO: Mon, if any pertion WII Coantrovert tin 15 (ider 2 T. 11. it 1s tt le 
ſhou!d ſet up an elder title, that the mere right may be decided. Thus uche Geir of the U for, 
. 


ute; and theretore when the proprictary has in fuch manner a-- 


Ys, # 
{ 


4 
os 4 * 4 * 7. 1 = A — . * a. * „ La * 5 1 a ig 
be di {erica Ls the 4. ciſce, he by ſuch v rong and imuſtice cannot regain the rigtt of poitetiion ; 
e 7 i. che Il 7 ? Hi $ & has thc 
gon, ard af propriety, 


* 4 
= : "we " N * 
] 144 1 £ 


for an act o rong Can never gain any r'2 ets but 'f uct 
right of po fe hon, end rharins then both the r1 cht of 


i . we as ferfee in his 
ancient rig it tor the reaton above-mentioned, G. Treat, of Ten. 122, 123. 


4. When the right in the tail is extinct, there cannot be a re- 
mitter. Br, Remitter, pl. 12. cites 19 H. 6. 59. 
S. P. Tor [AE > diſſciſor comes upon the land, and infec}. W/-:fee, this is a 
Frm void feottment, and a remitter, Br. Property, pl. 27. cites 
of entry be- 7 E. 4.15 
fore. Br. 


Remitter, pl. 59. cites 34 H. 8. 


28. ee 6. After diſcontinuance of a maner ts which adiwon is appendant 
he can have he heir in tail preſented, and his clerk died ſand the queſtion was 


no action 3 ö : , F 
to recover Whether his iſſue in tail be remitted to the a vowſon notwith- 


the _ ſtanding that the manor to which, &c. be not re-continued ; and 

t 5 ö 
— the beſt opinion was, that a man can? be renitted tos that <whic!; 
7s incident or * appendant, as to advowion or the like, , he has 


have reco- 
vered the f principal, but he may be remitted 73 parcel as to an acre of the 


incipal ; e > . 
Prieto. ie n. anor, &c. for adv5uyon is nt parcel but appendant. Br. Remitter, 
the diſcon- pl. 32. cites 5 H. 7.35 

tinuance of | 

of a manor to which, &c. grant the advowſon to tenant in ta! and his heirs, and he dies, vet is 


not the iſſue remitted ; but a remitter 70 the principal 15 a remitter to the appendant, thou / they 


were /-vered before the ren tter. As if diicontmuce grants the manor to tenant in tail and his 


heirs ſaving the advowſon, and the tenant in tail dies, and manor deſcends to the iſſue, he is 
not only femitted to the manor but to the advowlon allo; ſo it a difleifor lutters an uturpation, 


and diſſeiſce re- enter into the manor; to which, &c. he re-continues the advowlun. Hawk. Co. 
Litt, 429, 440. 
* 


8. C. cited 7. He who fales a gift ly act ef parlia ment of any land ſhall not 


1 Nep. 48. be remitted nor his heirs; for where the land is given exprelsly 


b. Trin. 42 k ; , . 
Eliz. in the to any perſon by name by act of parliament, which is a judg- 


enen cms ment, he nor his heirs ſhall nit have «ther ęſtate than that which 1s 
ton ont given by the aft, Br. Remittcr, pl. 49. cites 29 H. 8. per 
one has title Engleſield J. 


to land by 
an entail, and the ſame land is afterwards given to him by parliament his heir ſhall not be re- 


mitted ; for by the act of parliament all other titles are excluded for ever. Br. Parliament, &c. 

l. 73- by Enzlcheld J. 29 H. 8. in the Caſe of Button v. Savage —S. C. cited 2 Rep. 46. b. in 
the Archbiſhop of Canterbury's Caſe. Trin. 38 Eliz. B. R. Becauſe the laſt act tolls the ſtatute 
6: Welim. 2. De Donis. — 5. C. citcd Arg. Show, 412. Paſch, 3 W. & M. in Crook's _ If 


— 


Remitter, 442 


8. If the diſcantinuee be an infant, er a feme covert and tenant 
in tail after diſcontinuance diferfrs 1 , and dies difſciſed, the 
iſſue ſhall be remitted without reſpect of the privilege of infa c- 
or coverture. Co. Litt. 348. a. 
9. An acrion without a right can nt make a remitter. Co. 4 if tenand 


6 24 ti fu fer 
= . 1% 

5 N Litt. 349. b. | d!l CTTONP ous 

4 aonmon recovery, and afterwards diet recoteree, and dies, Vi 7/ue hall rot be remitted ; for 


while the recovery ſtands in torce, the eſtate tail is bartcd, Per tot. Cur. 3 Rep. 3, in the 


Marquis of Wincheſter's Caſc.— . P. Co. Litt. 349 b. 


10. Nor a right ꝛuillicut an actian cannot make a remitter. Co. if B. f 


* chaſes an 
Litt. 349. b. <= rg 
and ſuffers an uſurpation, and 6 mont/s to faßt, and then the rfurper grants the advowlon to R. 

: and his heir, and B. die,, ye: 15 not his he'r remitted ; becauſe his light to the advowlon was 

x remedileſs, viz. a right without an action. Co. Lut. 349 b. For he can ot have a writ 


of right of advowſon, b cauſe neither he nor his a»ceftors ever arg but it feems that 
there ſhall be a remitter in this cate by“ 7 2. A. which gives the patron a quere impedit, not- 
withſtanding an uſurpation. Hawk. Co. Litt. 439.—* 1 his is the faturc of 7 Ann. cap. 18. 


11. Tenant in tail makes f: off ment in fee to the uſe of himſelf S. C. cited 
and his heirs, and after makes his laſt will in writing, and dew!/es com 2 
the land to his wife in fee, and dies, the ſons {hall not be re- 
mitted to the entail, becauſe no freehold deſcends to him by 
reafon of the deviſe. Held by 3 juſtices, and affirmed by 4 
others; and yet there is a dying ſeiſed in the father of a fee- 
ſimple, but the deviſe cut off the deſcent. D. 221. pl. 16, 

Paſch. 5 Eliz, Biſhop v. Biſhop. 

12. No remitter ſhall be but where if the right and pain *S. P. For 
were in ſeveral perſons, he that has right may have action to re- 1. 
cover the poſſeſſion; for by Litt. 147. one of the principal 43 


and none 

cauſes why the eſtate tail {hall be remitte d, is becauſe there is“ other is te- 

; no perſon againſt whom he may ſue his formedon, 3 Rep. 3. as 3 A 

> oh frechold ; 

| in the Marquis of Wincheſter's Cate. and theres 

5 tote the law 
adjudges him in his remitter, ſcil. in ſuch plight, as if he had-lawſully recovered the ſame lands 
— e &c. Litt. 1. * 

is | 

T 13. Tenant in tail diflciſes di ſcontinuee, and levies a fine to a And. 43. 

13 ſtranger, and retakes eflate by render in fee, and before all the pro- pe 

n, clamations paſſed the diſcontinuee enters and makes claim, and S. C. cited 

12 after the proclamations pals, and within 5 years after he enters And. 172. 
and makes claim, and after tenant in tail dies ſciſed, the heir is of 2 

** not remitted, and this by the ſtatute of fines 32 H. 8. which Bamſield. 

ay bars him and his heirs by the ſaid finc, Mo. 115. pl. 257. e 

8 C 2 An 

18 Paſch. 20 Eliz. Anon. 5 oli 9 

„ 1s in Danver's Caſe. Bendl. 122. pl. 156. Trin. 4 Eliz, S. P. And (were it not for he dit- 

er ference of the year) ſeems to be S. C. S. C. cited out of Bendl. 3 Rep. 91. a. in the 

P Caſe of Fines. 

= 14. In ſome caſes a remitter may be againſt the king. Arg, 


Kc. Godb. 312. cites Pl. C. 488, 489. 553. But that is where the 
king is in by matter of lawv by convezance, but not where he is in by 
Anu all of parliament, Ibid, 

> It 15. No 


. 


15. No remitter againſt a matter of record, Arg. Godb. 312. 
in Caſe of Sheffield v. Radcliſte. | 

16. If ue in tail liſſoiſes the diſcontinuee, and enferffs the father 
who dies ſciſed, and ; 4 pair — to the OY of <4 {hall 
not be remitted. 2 And, 39. pl. 25. | 

17. There can be 9 remitter 4vith:ret an entry. Per tot. Cur, 
2 Bulit. 32 Mich. 10 Jac. Horewood v. Holman. 

18. Lord Ch. J. Saunders declared, that there can be no re- 
mitter.again/? a party's non-acceptance, chere the perſon is of full age, 
and his entry not lawful. 2 Show, 245. pl. 243. Mich. 34 Car. 2. 
B. R. in Cale of Hardie v. Pawling, 


C 443 ] (G) Where a Man ſhall be Remitted; en 
Taking an Eſtate. Where 77e of Entry. 


[t. IF an infant ahens in fee, and riakes at full age an eſtate 7» 
him and his wife; this is not any remitter. 41 E. 3. Re- 
mitter 11. Iſſue thereupon, 19 E. 3. Remitter 14. Iſſue there- 
upon, ] | 
(2. If an infant aliens in fee, and at full age retakes an eftate 
without deed, becauſe he had but a title of entry for infancy, yet 
he ſhall not be remitted ; for he trad election to make the fe- 
- good, the which is affirmed by this acceptance. Contra 
5 3 H. 6. 19. 
Br. Remit= [3- But if a ward infegſt his guardian in ſecage, and at full age 
ter, pl. 25 · accepts am eſtate, &c. from the guardian, he ſhall be remitted, be- 
cites S. C. cauſe the entry of the * guardian upon the fesffinent of the ward, 
7 Fol. 41. war 4 difſeifn, and ſo the ward had a right of entry. 35 Aſſ. 8. 
Lym ad) udged. | | | 
Co. Litt. [4: If a man who has title of entry into land for a condition 
347- b. 348. broken, retakes an eſtate to him, if he does nat claim to enter for 
_ he 5 the condition broken, but by the eftate, he is not remitted, becauſe 
but a bare the eſtate is not void till election, which is not yet, made. 35 Aſſ. 


title of en- 11, adjudged.] 


try, for 
which no aQtion is given, whereas a remitter muſt be to a precedent right. 


—— —-— —— —-—-—ẽ F — 
a r FR * 


* 9 — 6 n 


F. N. B. [5. If a man of nom ſane memoriæ males feoffment, and retakes 
29g, (A) an eſtate for life, he ſhall not be remitted, becauſe he himſelf 
e, cannot avoid his own feoffment, for that he was non ſanz me- 


RSS od ik 


r Arr or” vo rr ͤ 19a} 
: ke EI * 


moriæ. Contra 25 Aff. 4. Admitted 25 E. 3. Remitter 23. I 

[6, If a man leaſes land for years to him that has title of entry and 

for a conditien broken, he is not thereby remitted, unleſs at his tern 

i pleaſure, if he will claim to be in of the firſt eſtate. 44 E. 3. this 

5 Remitter 22.]. : ſ. 68 

1 Br. N. C. pl. 7. If he «who has a title of entry for an eſcheat, takes an eſtate I, 
| _— of the certenant, is not a remitter, 34 H. 8. ſ. 252. becauſe he of . 


I. 50. cites had but title of entry. ] | 
S: C.— [8. S$ if he who has title of entry for aleniation in mortmain, 
Co. Lit. | takes eſtate of the land; this is no remitter, becauſe he has 54 


- b. 348. | 
15P, " title to it, and no right, 34 H. 8. 1, 252-] [. $9 


* 


[9. So if he who has title of entry by the fatute of R. 2. for the Bs. N. C. 


e2nſent of a feme to the raviſber, takes eſtate of the land, yet he 8 
thall not be remitted. 34 H. 8. 1. 252. ter, pl. 50. 
| | cites 8 C.— 


10. In aſſiſe; land was given in fail to the baren and feme, and Br. Remit- 
to the heirs of the bady of the feme by fine, who had ifſue a daughter wy hy 
named A. and. the baron died, and the feme t59% another baron, S. C. cited 
who levied ansther fine, and reto9h t9 them by the fame fine, an i Fl. — —— 
t2 the heirs of their teus bodies, who had iſue another daughter named Willion 3 
K and died, and the youngeſt daughter entered, and the eldeſt Barkley, 
entered with her, and the youngeſt ouſted her, and the eldeſt ber Brown 
brought aftiſe. And per tot. Cur. the entry of the plaintiff is“ 
not lawful z for though the yunge/? darghter be remitted to ene 
ety, inaſmuch as the right of the moicty and the intire poſſeſſion 
di ſct ned to her, yet becauſe nthing diſcended to the eldeft daughter 
but the right of the ingiety, and no paſſc//ion, and no remitter may 
be dut /n reſpect of a right and paſſaſian, therefore her entry is 
not lawful 3 wherefore the brought formedon, and relinquiſhed 
the aſſiſe; quod nota, Br. Entre Cong. pl 33. cites 19 H. 6, 

59. 
11, If T have rig/ to enter, and after the poſeſion it caſt upon 
me by courſe of lat, I ſhall be remitted whether I will or no; 
as if my father diſſciſes me, and after dies ſeiſed, this is a re- 
mitter whether I will or not; but where I come to the poſſeſ- 
lion by divers means by my own af, it is at my election to be 
remitted or not; as if A, diſſeiſes me, and after enfeoffs me by [ 444 J 
deed with warranty, there I may be in as feoffee, and take as 
fcofice, if I pleaſe, and A. ſhall be bound by his warranty 
but if I will I may claim by my entry, and to be in my re- 
2 Agreed per tot. Cur. Kelw, 41. pl. 17. Mich. 17 H. 7. 
non. | 

12, If tenant in tail has iſſue 2 ſons of full age, and he lets the 
land tailed to the 0 ſon for his life, the remainder to the younger 
fon for his life, and dies; in this caſe the eldeſt ſon is not in his 
remitter, becauſe he took an eſtate from his father; but if the 
eldeſt fon dies without iſſue of his body, then this is a remitter to 
the younger brother, becauſe he is heir in tail, and a frechold 
in law is eſcheated and caſt upon him by force of the remainder, 

* there is none againſt whom he may ſue his action. Litt. 
682. 

13. So if diſciſor dies ſeiſed, and the tenements deſcend to his heir, 
and he makes a leaſe to a man for 425 the remainder to the diſſerſee for 
term of /ife, or in tail, or in fee, the tenant fer life dies, now 
. a remitter to the diſſeiſee, &c. Cauſa qua ſupra, &c, Litt. 

1 

14. Note, if tenant in tail infesffs his fon and another by his deed If the fon 
of the land intailed in fee, and livery of ſeiſin is made to the other — 
according to the deed, and the fon not knowing of this, agrees to the agrees to 


Ferffment, and after he which took the livery of ſeiſin dies, and the the feoft« 
ſon does wot occupy the land, nor es: wap profit of the land Bk "ey 


Vol. XVIII. Mm during 


444 Remitter. 


this is no during the life of the father, and after the father diet, now this is 
hi ang Aremitter to the fon, becauſe the freehold is caſt upon him by 
therefore if the ſurvivor ; and no default was in him, becauſe he did never 
the feoff. agree, &c. in the life 5 his father, and he has none againſt whom 


— by he may ſue a writ of formedon, &c. Litt. ſ. 684. 


deed indented, and the ſon with the other ſerls the count part, an. then the fenffor makes l1uery to the 
other according to the deed, and the other dies, the lon is not remitted, beczuſe he was conuſant 
ol the feotiment, and agrees to the ſame; and Liuleten faith in the caſe that he puts, that there 
was no default in the fon, becauſe he agrred not to the ſcoflment in the life of the father; and 
ſo it ſecms, that if A. be ſerſed in tail, and has ://uc 2 ſons, and by dred iadented betw en him of the 
one part, and the ſons of the other part, makes « lenſe to the elde for hiſe, the remarnder to the 2d 
is fee, and dies, and the de ſon dies without ue, the zd ſon is not remitted, becauſe he agreed 
to the remainder in the hie of the father ; or ½ the like eftate had been made by parol, if in the ſiſe 
of the father the tenant for life had becn impleaded, and male d-Joult, and he in the remarnd-r hat 
been recetted, and thereby agreed to the remainder after the death of the father, and the c!d:t 
fon wit Hout ſſue, the 2d fon ſhould not be remitted, becauſe he agracd to the remainder in the 
life of the father; all which 1s well warranted by the reaſon yielded by our author in this {ettivn, 
Co. Lit. 359. b. | 


roman 15. Where the entry of a man is congeable, though at full 
— %e. - age, he takes an eftate to him fer life, in tail, or in fœe; this is a 
eween a r mitter, if ſuch taking be not by * deed indented, or by matter of 
rrght of en- record, which ſhall conclude or eſtop him; for if a man be dif- 
ery, and ſeiſed, and takes back an eſtate from the + difſeifor without 


right 0 

2 A deed, or by deed-pell, this is a remitter to the diſſeiſee, &c. Litt, 
if a man of f. 693. 

full age | | 

having but a right of action, takes an eſtate to him, he is not remitted ; but where he has a right 
of entry. and takes an eſtate, he by his entry is remitted, becauſe his entry is lawful ; and it 
the 6 ſeo enſeoffs the diffeiſee and others, the diſſeiſee is remitted to the whole, for his entry it 
lawful ; otherwiſe it is if his entry was taken away. Co. Litt. 36g. b. 

A. is difſeiſed of a mancy whereunto an advowſon i, appendant, an eſirunger uſurps the adrouſor, 
if the &:ſſc: ſee enters into the manor, the advow ſon is re- continued again, which was ſevered by the 
uſurpation. And ſ% it is, if tenant in tai“ be of a manor whereunto an advowſon is appendant, 
the tenant in tail diſcontinue in fee, the diſcontinute grants away the adrou ſon in fee, ard dies, the 
i uc in tail di [continues the manor by recorery, he is thereby remitted to the advowſon ; and in both 
caſes he that right has, ſhall preſent when the church becomes void. Co. Litt. 363. b. 

The patron of a benefice is outlawed, and the church becomes void, an c{tranger u{urps, and 8 
months paſs, the king recovers in a quare impedit, and removes the incumbent, &c. the advo's- 
fon is re- continued to the rightful patron. Co. Litt. 363. b. 

® Here it appears, that if the difeifor by deed indented makes a leaſe for life, or a gift in tail, 
or a feoffment in fee, whereunts livery of ſeiſin is requiſite, yet the deed indented ſhall not ſuficr 
[ ] the livery made, according to the form and effect of the indenture, to work any 

445 J remitter to the difſciſee, but ſhall eſtop the diſſeilee to claim his former eſtate : and 
if the diſſei ſor upon the feofiment does reſerve any rent or condition, &c. the rent or condition 
is good; and the reaſon wherefore a deed indented ſhall conclude the taker more than the deed- 
poll, is, for that the deed-poll is only the deed of the feeffor, donor, and leſſor, but the deed indent'4 
25 the deed of both part es; and therefore as well the taker as the giver is concluded, Co. Lit. 


3- b. 
+ Where a diſſeiſor leaſes the land to the diſſeiſce for life by indenture, this is“ [not] a remitter ts 
him, for ods — the deed ; 920 . 2 to take livery the 10 e operation, 
and docs adm t him againſt his own acceptance. Adjudged upon the conterence between tie 
barons and all the juſtices. Cro. Eliz. 20. pl. 6. Paſch. 25 Eliz. C. B. Beauchampe v. Dale.— 
® The word [not is not in the original, but it ſeems it ſhould be there. | -« 

But if diſſeiſor leaſes the land to 52 by deed - poll, or without deed, for years, and diſſeiſce 
enters, this entry is a remitter; for where the entry of a man is congeable, and a leaſe is made to 
him, though he declares openly by words in pais, that he claims nothing in the land but by fore? 
of ſuch leaſe, yet this is a remitter, for ſuch diſclaimer in pais is not material; but by ſuch dil 
claimer in court of record is he concluded, &c. Litt. ſ. 695. 


16. If a man leaſes land for life to one ho aliens to another 10 


Fer, and the alience makes an glale to the IA, this is a remitte 
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Remitter, 


to the leſſor, becauſe his entry was congeable, &c. Litt. ſ. 
694- | | 

17. Where a man lets his tenements decay, or converts tillage 
land into paſture, againſt the ſtatute of 4 H. 7. and makes an 
gate for life to his lord, he ſhall not have other eſtate ; for he 
had only a title of entry, and not right of entry. Quere; for it 
was not adjudged. Br. Remitter, pl. 5o. cites 34 H. 8. 


445 


18 Tenant in tail hath iſſue two ſons B and C. and infesfed C. S. C. 3. Le. 


of the entailed lands, and die, leaving his wife enſeiut. B. en- yo - "— 


zered, and afterwards the fue was bern. The iſſue cannot re- according- 


enter, becauſe the eldeſt fon was remitted, and in of his ancient h- 


right before the iſſue any thing had; for then there was not any 
perſon capable to take by deſcent, or otherwiſe, And. 31. pl. 
76. Hill. 1 & 2 P. & M. in C. B. Anon. 

19. A. was tenant for life, remainder to B. his ſon for life, re- 
mainder to the right heirs of the body of 4.—A and B. inferffed A. 
drether and uncle of B. in fee, A. died. The uncle died without 
e. The queſtion was, whether B. who was heir in tail to A. 
his father, and alſo heir at law to the uncle, as to the fee de- 
ſcended, be now remitted ? Becauſe, if he is, it will hinder the 
uncle's wife of dower ; but if the livery, in which B. joined 
with A. be the livery of B. that will prevent the remitter, ſo 
as during his life he ſhall be adjudged ſeiſed of the lands in fee- 
ſimple by deſcent from the uncle, and then dower lies; for that 
is the ſame eſtate whereof ſhe demands dower. The Court 
doubted if it was the livery of B. or not; and note, that the 
ferffment was awithout deed. Le. 37 pl. 48. Mich. 28 & 29 Eliz. 
C. B. Partridge v. Partridge. 

20. Upon evidence, it was ſaid per Cur. abſente Poph. that 


if tenant in tail, remainder in fee, diſcontinuet, and retakes an ęſtate 


in fee, and deviſes it to his wife for life, remainder to B. for years, 
remainder in fee to him that had the remainder in fee before, and dies 
without iſſue; the wife enters and dies; he in remainder is re- 
mitted, and may enter upon the deviſee for years, and will avoid 
the leaſe, though his remainder be created by the ſame will. 


Noy 48. Rooke v. Sprat, cites 9 H. 6. 43. Remitter avoids a 


leaſe for years wvithout entry. 15 E. 4. 6. 

21. If baron levies fine of his wife's land, and dies, and the 
feme accepts a leaſe for years of the ſame land ; this is a remitter. 
Cited by Harriſon in his reading at Lincoln's-Inn, in Lent 1632, 
as reſolved Trin. 15 Jac. Rot. 988. Duncomb's Caſe. 


22. A, tenant in tail, remainder to B. in tail, remainder over, Note, Hol 
&, A. made a = to J. S. for the life of F. S. not warranted by of counf ! 


the ſtatute, and dies without iſſue, leaving B. the remainder-man his 
heir, to whom the reverſion in fee deſcends. B. 


agatnlt the 
2 1::dgmont, 
ing now tenant ge up 


in tail, avith remainder in fee ) leaſes to W. R. (J. S. ſtill living) «bis point 
99 years, to commence after the death of F. S. referving rent. _— 
. ſurrenders to B. and C. (a ſtranger upon condition, and dies. | 446 1 
t as inſiſted that by the ſurrender B. was remitted, and that qoubleneſs 


condition was no hindrance, and that as to the rule, that of plcadings 
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446 Remitter. 


— 10er a perſon of full age takes an eflate into which ke could mt ente, 
358. Anon, There is no remitter, it is to be intended where the eſtate bas conti 
d.C. but ad- Muunce, but that here the eſtate for life by ſurrender is merged, 
yornntur. and that the condition could not hinder its merging, and ſo by 
conſequence B. is ſeiſed again in tail, But the Court held 

plainly that B. was not remitted by accepting the ſurrender, 

Skin. 2. Mich. 33 Car. 2. B. R. & 62. Mich. 34 Car. 2. Pau- 

lin v. Hardy. 

23. If tevaut in tai dicontiuues fir life, and grants the tortious 

reverſion to a firanger, and tenant for life ſurrende s to that ſiranger, 

now tenant in tail is ſeiſed again in tail. Sic dictum fuit per 


Pollexfen. Skin. 3. in Cafe of Paulin v. Hardy, 


(G.2) Where a Man ſhall be Remitted upon 
taking an Eſtate. Where Right of Entry. 


1. N aſſiſe it was found, that land was given to baron and 
feme in tail, the baron went f the country, the fame in 
O. who leaſed t the feme for life, the barn died, and the feme ded 
without i/Jue, and the hu entered, and O. ouſted him, and the 
entry of the donor adjudged lawful ; for the feoffment of the 
feme was a diſſeiſin to the baron, and by the retaking of the 
eſtate the was remitted,. and therefore the reverſion in the 
donor, and his entry lawful, Per tot. Cur, Br. Remitter, pl. 
17. cites 9 Aſſ. 20. . 
But if len 2. In aſſiſe, if the baron and feme purchaſes in fee, the baron 


end feme after aliens in fee, and after they enter with the aſſent of the alienee 


Sheng the R 3 p | POTN K 
right of the Who is within age, and the barn dies, the feme is not remitted; 


fene to an for they were diſſeiſors by their entry, inaſmuch as the aſſent of the 
Refi then infant is void; but M. g. in cui in vita, if the baron and feme 
and the ba- had been infeoffed, and after the baron died the feme had been 


yon dies, the remitted, Br. Remitter, pl. 18. cites 11 Aſſ. 14. 
feme is re- 


mitted, and the entry of the infant tolled. Per Littleton, Br. Remnuiter, p! 34- (bis) cite? 
11 E. 4. 1. | 


3. If the tenant 7 life liſes by judgment, and after he rover/e 


this judgment, by this the reverſion is veſted in him in the rt 


verſion again; quod nota, Br. Remitter, pl. 19. cites 10 Al 
16. 

4. Where baron is ſeiſed and takes eme, and be aliens and yetare! 
to hin and his feme in tail, and dies,» the hd enters for avard, cui 
leaſes the ward to J. N. who endows the forme of the third pot 
Thich ſbe accepts; this is a remitter to the feme, and ſhe may 

recover the other two parts by aſſiſe, and the acceptance of 
_ dower no impediment. Br, Remitter, pl. 29. cites 17 
Aff. 3. | 

5. Baren and feme ſciſed in jure ux5ris, the baron made ferſmo"h 

and the alience re-enfe:ffed the baron and feme, and the heirs of the 
eme; and fe died without 1 ve, and her heir collateral w 


Cite 


Remitter. 


the baron, and he brought aſſiſe and recovered; for though the 
eme by tle retat ing avas remitted, and the heir might have en- 
tered if the had ſurvived the baron; yet now as the baron ſur- 
vived, therefore becauſe he ſhall loſe the warranty if the heir 


$446 


| ſhall have the remitter, for that reaſon for ſaferguard of the war 


:aty the baron recovered z guxd mirum. Br. Remitter, pl. 21, 
cites 21 A. 2. | 

6. Land d:fcended to 2 femes, and they made purparty, and the 
ene took baron awho aliened in fee, and rentact an eflate to him and his 


feme;, and after the feme died without ifſue, by which the ether iter 447 J 


entered, and the baron brought aftiſe, and the afliſe awarded, 
and that it ſhall not be a remitter, by reaſen of the warranty of 
the baron made to him, upon the gift to him and his feme, 
which ſhall be le/ by the remitter, if he ſhould be remitted. Quære 
inde, becauſe it is contrary at this day, Br. Remitter, pl, 41. 
cites 21 E. 3. 26 | | 
7. If the diffeier inforffs the diſſiifee, and two others, the whole If difſeifor 


accrues to the diſſeiſee, and nothing veſts in the others; for his — 


entry was lawful, and he remitted, and then the livery is void. „hte ro che 


Contra if his entry had not been lawful. Br. Remitter, pl. 23. 4% and 


Ly to another 
cites 29 Aſf 26. the Gifſciſce 


2s remitted by reaſon that his entry was lawſul. Br. Remittcr, pl. 51. cites Litt. tit. Remitter, 
lol. 153. f | 

But contra where the entry of a man ts tol/ed, as by diſcontinuance, d:ſcent, &c. and eſtate is 
made to him within aye, and to another, there he who has the right of action is not remitted 
unleſs jor a moiety. Ibid. 


8 In an afliſe it was found that the feme inferffed tuo upon con- 
dition to re-enfesff her when ſbe ſlnuld require them; and after ſbe 
tohk ba o; and then fbe required them to re-enfeaff her, and the one 
refuſed, and the other re-enfeoffed the baron end feme of the 4whole z 
by which the baron and feme held them in of the whole, and the 
other oujled them, and the baron and feme brought aſſiſe and re- 
covered by award; and yet it was found that the baron and feme 
never claimed the other moiety by entry, but entered by the feoffment ; 
and yet becauſe his entry was lawful in the other moiety, there- 
fore by award they ſhall be adjudged in, in their beſt right, and 
recover, Br. Remitter, pl. 45. cites 35 Al. 11. 

9. In formedon, tenant in tail made feoffment and died, and the Tenant in 
ferfee infe:ffed the iſſue in tail within age, if he is impleaded, he oy altened 
mall have his age; for he is remitted upon this matter pleaded ; by fin 2 
for there is no folly in him; and he cannot waive the tenancy, and leaſed to the 
Fas net any ageinſt whom to bring his action, nor that can render to 45 mw i 
tim his demand, aud therefore is remitted. Quad nota, Br. er jm 


Remitter, pl. 3. cites 40 E. 3. 43. 2 

ꝛlienee brought ſcire facias to execute the fine, and the heir in tail ſhewed this matter, and 

paged bi age, and had it; for it was adjudged a remitter by the nonage. Br. Remitter, pl. 38. 
22 E. 4. 7. | | 


10. In aſſiſe the caſe was, that the baron ſeiſed in jure uxoris 
fade. froffment in fre, and re-tock to him and his feme, and to the 
; M m3 | Plaintiff 


1 


47 
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Br. Waſt 


; Bemitter. 
Plaintiff in the aſſiſe ; and after the baron and feme levied a fine to 


the tenant with warranty; the baren died, the feme ſurvived, and 
the fenant held himſelf in, and all this matter was found by 
aſſiſe awarded at large, becauſe the Plaintiff was an infant ; and 
it was awarded that the feme by the re-taking 2was remitted to the 
2vhole; and therefore all palled by the fine, and ſo the plaintiff 
took nothing by the writ, quod rota ; but mire at ſhe had not 
recedered a moiely; for per Littleton, in his chapter of Remit- 
ters, the feme is nat remitted but to one matety only, Br. Remitter, 
pl. 6. cites 44 E. 3. 17 & 44 Aſſ. 2. 

11. If land be intailed by fine to the baron and bis fr}? ſeme, and 
the heirs of therr teu brgres, and they have iſſie a ſan, and the baren 
and feme diſcontinue by fine, and retake io them an to the heirs of the 
body of the baren, the remainder to the right heirs of the baren; the 

eme dies, and the baron takes anche. feme and dies, and the 
ſecond jome brings writ of derer againit the fon; but per Cur. 
ſhe inall be barred, for the Heir is remitted by the firſt tail, of which 
the feme is not dowable, and fo in by elder title than the feme 
can de:nand dower of ; for ſhe cannot demand dower but upon 
the /c-ond tail gene al, which i gone by remitter, and ſo the heir 


in by der title, quod nota, Br. Remitter, pl. 7. cites 44 E. 3. 


26. | 
12. In waſt, it was faid that where feme is in with her baron 
by leaſe of J. fer life, and the baren diſcontinues to W. and W, mais 


pl ” cites another leaſe to the baron aud feme for life, and the baron dies, the 


Br. Remit- 
ter, pl. 10. 
cites 12 UH. 


+ 19. S. C. 


Orig. is 


fere the gift of W. the donee wa, ſeiſed in fee within age, and infefts 


feme in waſt ſhall be alleged to be in by the firſt leaſe, and 7 
by the ſecond leaſe, by reaſon of the remitter, Br. Remitter, 
pl. 8. cites 46 E 3. 20. | 

13. In formedon ; baron was ſeiſed in fee in jure uxoris , they 
had iſſue a daughter; the baron gave in tail to the daughter aud ter 
baron; the denor and his feme died, and the baron of tie daughter 


died, and the daughter made fesffment in 85 and died; the jon if 


daughter brought formedon. And per Culpeper, he ſhall be 
barred ; for his mother was remitted to the fee- ſimple, and 
then the feoffment good, quod Tnirning non negavit, by which 
the demandant pleaded other matter. Br. Remitter, pl. 1c. cites 
11 H 4. 50 6 | 

14. ” was ſeiſed in fee, and B. diſciſed him, and compelled A. 
to marry his daughter, and after compelled him * to take a gif 
from B. of the ſame land in tail, by menace of death; and it wis 
admitted, that becauſe his entry is lawful, and he did not tat! 


(aereſceite). the eſtate by deed indented, now he is remitted to the fee- ſim· 


ple, quod nota bene. Br Remitter, pl 40 cites 12 H. 4. 17. 
15. Formed:n of the gift of one R to W. and E his feme in tai) 
and conveyed to himſelf as heir to the donees ; the tenant ſaid that bee 


the ſaid R. and after R. gave to the ſaid W. and E. his feme in 
tail, and E. died, and V. ſurvived, que eftate the tenant has; tit 
demandant ſa d that at the time of the gift M. was of full age; and the 
others e contra, Quare of this iflve ; for if W. was vithin 2 


Bemitter. 448 


at the time of the feoffment made to R. he is remitted, not- | 
withſtanding he was of full age at the time of the gift; for vx 


) 

| a his entry was lawful; and then if he retook eoithout matter of th 
j 7 concluſion, he is remitted Br, Remitter, pl. 2. cites 3 H. 6. 19. | 
] 16. In fermedon the tenant ſaid, that before the gift the donee him- þ 
e : ſelf was feiſed, and infeeffed the dener, who gave to the dence and his f 
if me, the dance within age, and they had iſſue the mother of the de- 

It mandant, and the feme died, and the ba, un took another feme, and 

= N had iſſue a fon now tenant, Judgment, &c. and this is by the re- 


mitter; for the entry of the infant was lawful, and by the gift 
he is remitted in fee, and is not ſeiſed in tail, and then the fon | | 
is heir, Br. Remitter, pl. 34. (bis) cites 5 E. 4, 5. | 
17. Note, per Vaviſor, it was held by the juſtices, in the Caſe 
of MaTToN, that if tenant in tail diſſeiſes his diſcontinuee, and has 
i/ſue, and the diſcontinue dies, his heir within age, the tenant in tail 
dies, his heir is remitted notwithitanding the nonage of the heir 
of the diſcontinuce, and yet deſcent ſhall not bind the infant. 
Contrary of remitter; but if the iſie in tail was party to the diſ- 
feiſer, he ſhall not be remitted, Br. Remitter, pl. 34. (bis) 
cites 11 E. 4. 1. | | | 
18. Where a man recovers upon farnt title againſt tenant in tail, gr., yaux 
and he dies, before which the recoveror enters, by which the heir in Recovery, » 
tail enters, he is remitted; per Brian and Littleton ; but per K eites 
Choke J. upon recovery executory he is not remitted as here, | 
for the entry of him who recovered is lawful, and the heir in | 
tail is put to his formedon to falſify. Br. Remitter, pl. 35. cites | | 
12 E. 4. 19. | 
19. If a man diſſeiſes my father, and I enter in the life v 
father, and after ac gbr dies; now I ſhall retain + n 


they againſt the diſſeiſor, and yet he ſhall have treſpaſs for the time 
d ber of my father; for he may have aſſiſe in the life of my father. "> | 
ghter Br. Remitter, pl. 36. cites 21 E. 4. 78. per Brian and his com- 
an f panion in Bluet's Gabe —And the like matter was agreed for law 
I! kr 30 H. 6. Ibid, f | 
„an 20. If the diſſeiſor infeoffi the heir of the diſſeiſce, and the difſeiſee s. Pp. Br. i! 
which dies, his heir des n, b dl —— 2 he is — 2 Remitter, | 
. cites And ſo it ſeems ſthat he is] if he was of full age; for the right Pie 37 * | 
is deſcended to him from his father; quod nota. Br. Remitter, Choke. | 
led A. pl. 48. cites 21 E, 4. 78. 1449 | | 
a giſt 21. Tenant in tail made feoffment and retook an eflate again, and Br. Condi- | 
it was obliged himſelf in a flatute merchant, and then  feoffment in fee ions, pl. | 
ot tale upon cendition, and after the recogmzance was put in execution of the 8 g 
e- ſim· ſtatute merchant ; and after he died, and the heir in tail entered Br. Eſtates, 1 
17˙ within age for the condition broken. And per Rede and others, this P!- $8 cites 
in tai is a good remitter to the heir in tail; becauſe he is within age, & 6 
that - and therefore folly ſhall not be adjudged in him, and therefore N 
infefſ aremitter ; but if he was of full age, and entered for the condition, | | 
feme in and has title of formedon paramount, as above, there he ſhall * 
at; tit not be remitted; for he ſhall be adjudged in of ſuch eſtate only, | 
and tt % he was who made the condition, at the time when he made ö 
chin 3 M m 4 feoffment | 
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feoffment upon condition, which was fee-fimple. Br. Remitter, 
pl. 33. cites 8 H. 7. 7. 

22. If the jon and a firarnger diſſeiſe the father, and after the 
father dies, the fon is remitted to all, and he thail be adjudged 
in as if he had entered as heir of the father. Br. Remitter, 
pl. 53. cites 11 H. 7. 12. | 

Beeauſe 223. If land be entailed t a man and his wife, and the heirs of 
only anoi- i : . : a - 555 

ety of the their 2 badiet, Who Pave il 4 du Ger, and the wife dies, and 
land de- the Buſband takes another wife, and bas iſſue anther daughter, 


1 and diſcontinuet the tail ; and after hc eſe! es the diſcontinuee, aud 
C cry 


and there dies ſeiſed, now the land ſhall deſcend to the 2 daughters. And 


cannot be in this caſe, as to the eldeſt daughter, who is inheritable by 


N force of the tail, this is no remister but of the moiety; and as to 
much as the other moiety, ſhe is put to ſue her action of formedon againſt 
comest» the her ſiſter; for in this caſe the two ſiſters are not tenants in par- 


iſſue by de- f ; 
ſcent, or by eEnary, but they are tenants in common, for that they are in by 


any other divers titles; for the one ſiſter is in her remitter by force of the 


e vain entail, as to that which to her belongs; and the other ſiſter is 
fle ang IN as to that to her belongs in fee- ſimple, by the deſcent from 
in this caſe her father, &c. Litt. ſ. 662. | 

by act in 3 a 

eo the coparceny is defeated ; for the daughters are in by ſeveral titles, viz. The eldeſt daughter 
$ tena:t in tail per formam doni, by the remitter of the one moiety, and the younryeſt ſeifcd in 
ſee ſimple by deſcent of the oer motety, agaiuſt whom the other lilter in tail may have her for- 
medon. Co, Lid. 330. a. c 


— 7 itis 24. Se if tenant in tail infe:fs his heir apparent in tail within age, 
3 er and another jointenant in fee, and the terant in tail dies; now 
the 4-444 of the heir in tail is in his remitter as to the one moiety, and 25 
be t-rant in to the other moizty he is put to his writ of formedon, &c. 
ta vate Y 

Litt. ſ. 663. 


charter of 
front to tie iſue in tail, being within age. who has right, and t aftringer in ice, ard mate: 
livery to the infant in name of both; the iſſue is not remitted to the whole, bat to the bali: for 
firit he takes the fee-ſtmple, and atter the remiter is wrought by operation of jaw, and theretote 
can remit him only to a moiety, Co. Litt. 350. 2. 


(H) At what Time a Man ſhall be ted. 


See (K) 1. JF tenant in tail makes a feoffment in fee to the uſe of himſelf iu 
** f ] fee, and after leaſes — — and wh the 7 immecl- 
#60. 8. C. ately remitted by the deſcent of the reverſion before entry into the 
—Me. 846. land, and the eſtate of the leſſee immediately changed into 2 
En tenancy at ſufferance. M. 13 Ja. B. R. between Bridgman and 


e. Anon. Charlton. Adjudged upon evidence.) 
to be 
S. C. accordingly ; though it is here ſaid, that the iſſue accepted the rent. And the opinion of 
all the juſtices was, that it did not confirm the caſe, that being utterly void, as being made by 
the father at the time when he was tenant in fee · ſumple. BY 


L 459 ] 2. Where the iſue in tail enters as heir of the anceſtor in tail, ahi 
41. s a falſe recovery, and the other ouſts him, he ſhall have 

ſe, and ſhall fa'fify in aſſiſe: and ſo he is remitted not wit land- 

ing the recovery, as it ſeems z but this is before execution had. 7 


ö 


5 
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if the demandant had ſurd execution againſt the anceſtor, there the 
iſſue is put to his formedin. Note the diverſity, where he may 
enter and have afliſe, and where not, Br. Remitter, pl. g. cites 
7 H. 4.17. 
3. A man can nat be remitted er collateral warranty deſcended, 
For lineal warranty and aſſets deſcended is only a bar to the 
tail, but collateral warranty is an extinguiſhment of the tail, ſo 
that though the tenant in tail or his jiſſue enter after this, and 
dics ſeiſed, and his heir is in by deſcent, yet he ſhall not be re- 
mitted for the reaſon aforeſaid. Br. Garranties, pl. 31. cites 
19 H. 6 59. | 
J. If tenant in tail diſcontinues and dies, and the iſſue brings a What ie 
fermedon againſt the diſcontinuce, who pleads non tenure, and ut- — 
terly diſclaims in the tenancy, judgment ſhall be, that the tenant pleaded 
go without day, and the demandant may enter notwithſtanding — not be 


the diſcontinuance, Litt. ſ. 691. Hawk. Co, Litt. 456. of — 


plea of non-tenure, but of non- tenure pleaded with a diſclaimer ; for the plea of non-tenure figs 


nifies no more than that the tenant has not the treehojd, whici may be true, yet he may have a 
reverſion in fee expectant on an eſtate for life; ſo that in that cak, the demandant re- entering, 
ſhould not be remitted to the whole fee. Hawk. Co. Litt. 456. 


5. So if a diſſeiſee brings a norit of entry ſur diſſeiſin againſt the dife 
ſeiſor's heir, avho diſclaims, the diſſeiſee may enter, and ſhall be 
remitted ; or rather, ſhall recontinue the former eſtate ; for in 
theſe caſes the demandant has no right to 2 eſtates. Litt. ſ. 692, 
Hawk. Co. Litt. 456. 

6. Note, in the caſe of feme covert, ſhe may be remitted in the 
life if the diſcontinuor; becauſe ſhe has a preſent right. But in 
the caſe of tenant in tail, the ive cannot be ræmitted in the life 
of the diſcontinuor ; becauſe the iſſue has no right until his de- 
ceale, Co. Litt. 352. a. | 


(I) In what Caſes a Remitter 70 one ſhall be to 
another, and in what Not. 


[1, BAR ON and feme tenants for life, remainder in tail to the Jo. 199. yh 

eldeft fon of the baron, the remainder 20 the youngeſt fon 15; Nich. 

of the baron in tail, with diverſe remainders over in tail, the re- On 

mainder in fee to the right heirs of the baron in fee, The baron Fox. 

makes feoffment to the uſe of himſelf for life, the remainder to the Cro. — 

youngeſt ſon in tail with wgrranty, and dies; after whole death the I 
warranty deſcends upon the eldeſt ſon, and then the feme enters 
by the flatute 32 H. 8. by which ſhe is remitted ; yet this ſhall 
not remit the eldeſt fon to his eſtate tail, which was bound by 
the collateral warranty of his father. Between Fox and Kendall. 
Tr. Car. B. R. adjudged upon a ſpecial verdi& without 
doubt ; and afterwards, videlicet, Mich. 5 Car, adjudged upon 
writ of error in the Exchequer-Chamber without any ſcruple, 
and the firſt judgment affirmed. Intratur Tr. 3 Car, 4 
ot. 
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*Cro. C. Rot. 746. Hill. 10 Car. B. R. between * Grimlett and Saun- 
99% F.“ drey, admitted and agreed by the counſel and court without 


Hill. 10 5 
Car. B. R. argument of this point. Intratur Tr. 8 Car. Rot. 1000, I being 


1 of the plaintiff's counſel. See 19 H. 6. 5 ] 


Baron :enant for life, remarnder to his wife for fe, remainder to his firft fon in tail. The ſon is 
of age, the baron makes teotiment in tee with warranty, and takes ac an eftute to him and his 
wife, The beron dei. The wife is remitted, but the cullatera! warranty binds the fon; for 
ke is not remitted. Per Holt Ch. J. 11 Mod. gi. pl. 14. cies Bulſt. 165. 


451] 2, In aſſiſe it was found, that the Lord Say gave in tail, the donee 
aliened in fee, and retook to him and his feme in tail, the remainder 
to V. in fee; and had iſſue and died. "The iſue of the feme died 
without iſſue, W. by the remainder entered, and the donor 
ouſted him, and his entry lawful ; becauſe the iſſue in tail was 
remitted, And this is a renitter of the reverſion alto ; for diſconti- 
nuance cannot be of eſtate tail only, unleſs the reverſion be dijcontinued 
alſo ſo the iſſue in tail cannot be remitted without reconti- 

„Orig. is nuance of the reverſion to the * donor, or his heirs. Br. Re- 

Rn, mitter, pl. 27. cites 36 Aſſ. 4. 

Put where 4 3. If difſeifor infeoffs 4, upon whom the diſſiſee re-enters, and 

be, one of the feoffees enters again, and the diſſeiſce brings alſiſe, he can- 

are lawfully not plead jointenancy with the other 3; for by the entry of the 
iſed, «nd diſſeiſee their intereſt was defeated, and therefore regreſs of the 

— —_— one des not remit the others; for the right is determined. Br. Re- 

the one re- mitter, pl. 16. cites 1 H. 6. 5. Per Half, J. 

mts all the 

others ; for the entry is lawful, and the right remains. And in the other cafes e contra; for the 

right, iutereſt, aud poſſeſſion is defeated by the lawful entry. Ibid. | 


For the 4. If land be given to a woman in tail, the remainder to another 


+05 2500 in tail, the remainder to the 3d in tail, the remainder to the 4h 


quires that in fee, and the woman takes huſband, and the huſband diſcontinues 
as the dilÞ the land in fee; by this diſcontinuance all the remainders are 
che eta diſcontinued. For if the wife dies without iſſue, they in the re- 
in tal ea mainder have no remedy but to ſue a formedon in the remainder 


Aiſcontinu- when it comes to their times. But if after ſuch diſcontinuance 


— an eftate be made to the huſband and wife for their two lives, or of 
or remain- another man's life, or other eſtate, &c. this being a remitter ta 
- 2 __ the wife, is alſo to all in the remainder ; for after the wife who 
ter to the is in her remitter is dead without iſſue, they in the remainder 
eftate in tail may enter, &c. without ſuing any action, &c. and ſo is it of 
- > hp thoſe who have the reverſion after ſuch entails. Litt. ſ. 673. 
them in the remainder or reverſion. Co. Litt. 354. b. 


Where pe- F. If 2 jointenants in fee, the one being of full age, the other 
oO within age, are difſeiſed, &c. and the diſſeiſor died ſeiſeds and his 
1 


iſſue enters, the one of the jointenants being then within age, and 
= Fos after comes to full age, and then the heir of the diſſeifor leaſes to them 
eller, the for their 2 liver, this is a remitter (as to the moiety) to him that 
other ſhall was within age, becauſe he is ſeiſed of the moiety which belongs 
enter al'®, to him in fee, for his entry was congeable; but the 1 
a tenan 
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tenant has in the other moiety an eſtate for his life only by fo where! 
force of the leaſe, becauſe his entry was taken away, &c. Litt. wo 5 

Ot lawtu 
{. 696. — 


oin 1 
real ation, and one is ſummoned and ſevered, and the other recovers, both mall — ; Ton 
when their remedics are leveral, as when 2 parceners are diſſeiſed, and the diſſeiſor dies ſeiſed 
and then the parceners die, and the 2//ue of one of them recovers, the iſſue of the other ſhall Wk 
enter without her, Hawk, Co. Litt. 458. 
But here in the Cale ot Littleton, if after the deſcent the other jointenant had died, and the infant 
urtived, ſome fay that he ſhould have entered into the whole, becauſe he is now in judgment of 
law, folely in by dhe firlt teotiment, and he claims not under the deſcent. Co. Litt. 364. b. 
And claims nothing trom his companion, whole right of entry was bound bythe deſcent. Hawk. 
Co Litt. 439. | 
It 4. and 3. Jointenants be diſſeiſed by the frther of A. who dies ſeiſed, his ſon and heir enters, he 
is remitted to the whole, and his companion ſhail take advantage thereof, otherwiſe here in the 
Caſe of Lutleton, for thai the a:'vantage 18 given to the infant, more in reſpect of his perſoa 
than of his right, wheretore his companion ſhall take no advantage, Co. Litt. 364. b. 
Serjvant Hawkins lays, that in this laſt caſe the right of entry which B. had in jointure with A. 
ſhall not be loſt by a deſcent to A. in refp<& of the privity between them. Hawk. Co. Litt. 
458. — But it the grandfather had diſſeiſed the jointenants, and the land had deſcended to 
the father, and from him to A. and then A, had di:d, the entry of the other ſhould be taken 
away by the firſt deſcent ; and therefore he would not enter with the heir of A. Co. Lit. 


364 d. 


6. A gift in tail is made 10 B. the remainder 4% C in fee, B. | 452 ] 
diſcuntinues and takes back an eſtate in tail, the remainder in fee to 
the king by deed inrolle; B. dies, his iſſue is remitted, and con- 
ſequently the remainder. Co. Litt. 354. b. | 

7. J. S. tenant for life, the remainder to A. in tail, the re- But ſee 
mainder to B. in fee ; J. S. is diſſeiſed. A“ collateral anceflor of A. no the fs. 

. | Ee tute of 4 aud 

releaſes with warranty and dies, whereby the eſtate tail is barred; ; Anz 
J. S. re-enters, the diſſeiſor has an eſtate in fee-ſemple, determinable cap. 16 
upon the eſtate tail, and the remainder of B. is deveſted in him; 
and ſo note in this caſe, the efate for life, and the remainder in fee 
are reveſted, and remitted, and an eſtate of inheritance left in 
the diſſciſor. Co, Litt. 354. b. 


(I. 2) Where the Iſſue ſhall be remitted againſt 


one, and not againſt another. 


1. Ir tenant in tail and his iſſue diſſeiſe the diſcontinuee to the uſe 

of the father, and the father dies, and the land deſcends to 
the iſſue, he is not remitted againſt the diſcontinuee, in reſpect 
he was privy and party to the wrong ; but in reſpect of all others 
he is remitted, and ſhall deraign the iſt warranty; and ſo note, 
a man may be remitted againſt one, and not againſt another, 
Co. Litt. 357 b. 

2. The huſband purchaſed lands to [the uſe of] himſelf and his 8. c. Lee. 
wife in tail, they had iſſue two ſons ;, then the huſband made a ferff= 49. accords 
ment to the uſe of himſelf for life, remainder to his wife for life, egi for 
remainder to his ſecond ſon and his heirs, and died; the wife entered ſeoffment 
and made a feoffment to the iſſue of the ſecond ſon; and then the eldeſt makesa diſ- 
fon entered for a forfeiture upon the ſtatute of 11 H. 7. cap. 20, and puede 


adjudged without any difficulty that his entry was lawful, and the Fel den 
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was lawfet; that this feoffment by her (though made to him who had the 


and if it 


was no dil reverſion in fee) is a forfeiture within the ſt atute; for they all 
continyance agreed, that by her entry ſhe is remitted, and that as to this 
las they held there is no difference between an eſtate at con mon law, and this 
being made Eſtate limited to her by the ſtatute of uſes, Sid. 6z. pl. 33. Mich. 


to him who 13 Car. 2. B. R. Jones v. Philpot, 
had the re · ä | 


verion in fee by the firſt feaffment) nor forfeited ; then the entry of the eldeſt ſon is lawful 23 
heir to the firſt entail; the firſt diſcontinuance being purged by the remitter of the teme, fo 


uacunque via data, be the 2d feoilment by the teme a torieiture or not, the entry of the firſt 
n wes. lawfu], | 


(K) What Charges ſhall be D-feated by a Re- 


Fol. 423. : 1 8 . . 
— mitter. Charges of other than him who is 


remitted. 
C1, IT ſhall defeat all charges / ranger. 


2. It ſhall defeat all charges H his ancęſtergs. 
[3. As if tenant in tail diſcontinues and retakes in tail or fee, and 
grants rent-charge, and dies, the iſſue {hall avoid the rent. 44 E. 3. 
26. | 
see Dower | 4. S: if the iſue be remitted is a ſpecial tail, the wife of his 
P. pl. 20. father, who is not his mother, ſhall not be endowed, 44 E. 3. 
26. b.] | 


L 453 ] CF. Ss if tenant in tail diſcoutinues and retakes in tail, and dies, | 


the iſſue ſhall be in ward 10 the firſt donor by the remitter. 44 E. 3. 
26. Dubitatur. | | | 
Land was F6. If baron ſeiſed in right of the feme difcontinues in fee, and re- 
gientoa fakes in fee, and after the feme dies, and after baron takes ſecond 
4 _ wife and dies, by which the land deſcends to the iſſue of the firſt 
fence and wife, whereby he is remitted, the feme ſhall not be endowed, 
&:ſcortirued 21 E. 3. 36. b. 


| , and a 

. to him and his feme in ſpecial tail, and had iſſue ; the ſeme died, the baren took another ſeme and 
Jed. and ſhe brought writ of dower againſt the iſſue, and he pleaded the ſpecial tail of his father 
and mother, judgment if dower, the feme cannot plead the elder tail and remitter of the heir to ſuch 


general tail, lo that ſhe may be endowed, Br. Remitter, pl. 11. cites 19 H. 6. 45, per Aſcue J. 
[7 The fame law if the iſſue be remitted by recovery, 21 E. 3. 


See (H) pl. [S. If tenant in tail makes feoffment in fee to the uſe of himſelf in 
1. 5. C — fre, and afterwards leaſes for years rendering rent, and dies, the 
— rv iſſue being remitted by the bent of the reverſion before entry, 
for years the gate for years is alſo changed into a tenancy at ſufference, 
wwhout e. Hecauſe there is not any privity between this eſtate and the 
- — leaſe, and therefore no acceptance of the rent can confirm it. 
15 E. 46. M. 13 Ja. B. R. between Bridgman and Charlton. Adjudged 
9 Kl. C 43. upon evidence. ] | | 
9. In formedon, the tenant pleaded in bar that the grandmother 
of the demandant was ſeiſed- in fre and took to baron 1 , and had 
M E. mother of the demandant, and the faid J. N. gave in _ 


5 
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tz the faid E. and her barin, and after J. N. and Lis feme died, and 
the barcn of E. died, and jhe ſurvived, ani enfecffed the tenant, judg- 
ment, &c. and a good p'ea to bar the tail by the beſt opinion 
for the ſaid E. was remitted to the fee-/emple, which voids the tail. 
Br. Formedon, pl. 6. cites 11 II. 4. 50. 

10 If diſcontinuee of the wife's land by the huſband makes an Br. Remit- 
eflate of freehold to the huſband and wife by deed indented upon condi- _— = 
tion, viz. Ii pay the diſcontinuee a certain rent 4with a clauſe of re- tit, Remit- | 
entry, and becauſe the rent was behind the diſcontinuee entered; ter, fol. | 


— —— — — — — 
* erer - — 
we > 


ſhe thall have novel dittcifin after the death of her huſband . ode 


againſt the difcontinuee z for the condition was gone by reaſon fhe be obſerved 
vas in her remitter, yet the huſband with his wife could not have that the 


had an aſſiſe becauſe he was eſtopped, &c. Litt. ſ. 679. 2 1 | 


mitted, and that the conditions end r-nts, and all other things annexed to, or reſerved upon the 
eltate (that is vanithed and det ated by the remitter) are defcated alſo, Co. Litt. 258. a. 


11. If an abbot or 5% h had diſcontinued, and diſcontinuee had 
charged the land, and afterwards by licence had infeoffed the abbot 

or biſhop, the ſucceſſor ſhould have been remitted, and ſhould 

have holden the land diſcharged, Litt. ſ. 686, 687. Hawk. Co. 

Litt. 454. 

12. If the father diſſeiſes the grandfather, and grants a rent- Nor can the 
charge, and dies, now is the entry of the grandfather taken int in 
away ; if after the grandfather dies, the ſon is remitted, and he ure by 
ſhall avoid the charge. So as where Littleton puts his exam- way of e- | 
ple of a fee-tail, it holds alſo in cafe of a fee-ſimple. Co, *oppel be- | 


Lit cauſe an in- 
t. 349. a. | | tereſt paſſed 
from the grantor, Hawk. Co. Litt. 438. 


(L) What Charges ſhall be avoided upon a Re- 
mitter. [Charges of the Perſons remitted.] 


CD en : 


454 1 | 


Di. IF tenant in tail enfeaffs his ſon within age, 10ho at full age Mo. 613. | 
leaſes the land, and after is remitted by the death of his father, Lew; [ 
He ſhall not avoid his own leaſe. M. 13 Ja. B. R. 2 


8 : ton's Caſe, 
and that the ſon's making the leaſe ſhall not hinder the remitter, but that the law is ſatisfied in 


making the leaſe to ſtand good againit him, becauſe all that the la expected . as, that he ſhould 
not avoid his own leaſe.—S. C. And upon the death of the fon his iſſue is remitted, and conſes 
quently the leaſe is gone and vaniſhed, hecaufe the reverſion to which the leaſe was attendant, iy 
gone, Per Coke Ch. J. Roll. Rep. 260, in Cale of Bridgman v. Chariton, 


. 

2. If the heir apparent of the diſſeiſee diſſeiſes the diſſeiſor, and 
grants a rent-charge, and then the diſſei ſee dies, the grantor ſhall 
hold it diſcharged; for there a new 2orit of entry does deſcend 
unto him, and therefore he is remitted. Co. Litt, 349. a. 


(M) Devefing 
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454 Remitter, 


(M) Deve/ing of a Remitter. What may do it. 


ons 872. [I. IF ate tail be made to the baron and feme, remainder 7 B. 

. in fee, and baron aliens and retakes to him and feme in tail, 
the caſe Temainder to C. in fee, and dies, feme enters, this is a remitter 
— to the firſt eſtate, and remainder alſo; but if fe after claims the 
tenant intail, 24 ęflate, this deveſts her own remitter, but not the remainder, 
remainder becauſe he is a ſtranger. 41 E. 3. 19. b. adjudged. 41 Af, 
2 Fre 44. Af. 35. Baſingb. Mich. 13 Ja. B. between * Sherley and 
baron maze M cad, it was held by Hobard that the feme cannot deveit the 
s froffment remainder, nor her own remitter, becauſe then the remainders 
2% %% ought to be deveſted alſo. ut he agreed that ſhe might 


— - ons have deveſted her own remitter, if there had not been any 


tleir lives remainders. 


Fer tie u . 


Jointure, and after he died without iſſue, and this jointure was pleaded in bar of dower; but ad- 
judged no bar, for the wife is remitted, and in of her firſt eſtate, and the jointure avoided. — 
Hob. 51. pl. 84. S. C. accerdingly. f 

It was held in B R. per 3 J. againſt Mountague Ch. J. that nolens volens ſhe is remitted, aud 
in of her firſt eitate. Cro. J. 488. Wood v. y. — lenk 334. ſays John Say 's Caſc has the 
ſame point adjudged. 41 E. 3. 17. 

Baron and feme tenants —_— tai /, remainder over, baron diſcontinues and dies; after the 
ſen: levies a fine. Per Cur. was a diſcontinuance, and the fine has fortified the diſcontinu- 
ance ; ſo that the feme never can enter to b remitted —Huſband and wife tenants in ſpecial tail, 
huſband levies a fine to his own uſe, and after deviſes the land 70 his wife for life, remainger over, rene 
&:ring rent; huſband dies, wife enters ond pays the rent, now ſhe hath warved her remitter. g Le. 
272. cites D. 351. becauſc the iſſue is bound by the fine,—2 Roll. R. 36. Per Doderidge J. is 


Caſe of Wood v. Shirley. 


2. If an ancient right and puiſne gſtate comes to a man witheut 
folly in him, though prima facie the law ſays, that he is remitted 
to the ancient right] becauſe it is more worthy, yet he may 
claim to be in of the puiſne eflate ; for peradventure he has war- 
ranty upon this and not upon the other. ] 

1 [3. As if tenant in general tail diſcontinues, and retakes in ſpecial * 
. 22. tail, and dies, the iſſue of the ſpecial tail being heir of the ge- 
neral tail may claim to be in of the one or the other. 41 E. 3. 30. b. 
46 E. 3. 25. 24. b.] 

[4. If the father diſſeiſes his ſon and heir within age, and diet, 
the heir may claim in of the one eſtate or the other, 46 E. 3. 

2 0 
. If a man conveys land to the uſe of himſelf in tail, the re- 
Rh 1 — to his wife for life, the remainder to —— in tail, &c. 
Nasen and then makes fegfment of it to the uſe of himſelf and his feme 
Mountague Fer life, 1vithout impeachment of waſte, &c. and after dies, his feme 
Ch. J. held entering claiming the 2d eftate, this ſhall deveſt the firſt eſtate ; 
— hay for there was no remitter during the coverture, inaſmuch as her 
2 juſtices Ancient eſtate was not any eſtate of franktenement, but only 2 
held, that remainder; and then both eſtates coming together after the 


nolensrolens death of the baron, ſhe has election to claim either of them. M. 
was temit- 13 Ja. B. Sherley and M oed adjudged. ] 

ited, and 
= of her fitſt eſtate. Cro. J. 488. S. C. by name of Wood v. Shitley.— Jenk. 334. Pl. 72. on 


66 


ns 


Remitter, 
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120 i d m both 
in thi had no election, though both eſtates were made during coverture, an 
thet Ie — death of the wife was limited to others, and cites John Say's Cale to have 


been ſo adjudged 41 E. 3. 17. 


. Gift was made 10 baron and feme, the remainder to J. S. the 
i —— , and retook to him and his feme, the remainder to 
. N. and died, the feme agreed to the ſecond eftate, and — 
dered parcel to M. N. The 7 oe: died, J. S. entered, and W. N. 
ouſted him, and J. S. brought aſſiſe, and recovered; for by the 
remitter of the feme upon the ſecond eſtate, the remainder to 
J. S. was reveſted, and therefore the could not ſurrender to 
W. N. but [could only] grant her eſtate, whic his determined 
by her death, and therefore the plaintiff recovered; quod nota. 
And ſo ſee that the agreement to the ſecond ate is of no effect, 
unleſs it was by matter of record. Br. Remitter, pl. 29. cites 
41 Aſſ. 1. 


. A man made a feoffment to 2, to re-enfeoff him and his feme 
in 100 the remainder 1 I daughter, and 4 days after one of the 
two feoffees died, by which the feotfer entered, and required the 
ſtranger to re-enfeoff him, by which he made a deed to him and 
his feme in tail, the remainder to A. his daughter in fie, and deli- 
vered the deed, and ſaid, God give you joy, &c. and therefore it 
ſeems this was upon the land; for it was admitted there that 
this was a good feoffment without livery ; and ofter the baren 
diſcontinued to others, and ret5ok an eſtate to him and Pls feme in tal, 
the remainder to R. in fee, and died, and the feme reciting by decd 
that ſbe held, & c. the remainder to R. ſurrendered to R. and after 
the feme died; and by judgment, becauſe the re-taking of the eftate 
by the baron after the diſcontinuance, &c, to him and his feme, 
the remainder to R. was a remiter to the feme, by reaſon that ſhe 
| ſurvived, therefore the remainder to A. is remitted alſo, and there 
fore R. ſhall not have the land. Br. Remitter, pl. 4. cites 


41 E. 3. 17. 


S. C. cited 
Arg. 2 Roll. 
R. 36. in 
Caſe of 
Wood ev. 
Sherley, 
and ſa 

that with 
this agrees 
41 E. 3. 
17, 18, 
19. 4 E. 3. 
13. and 46 
E. 3. and 
22 R. 2. 
Remitter 
12. 


Brooke 
lays, and 

o ſee that 
where the 
particular 
eſtate is re- 
mi:tcd (as 
the feme 
was by res- 
ſon of the 
coverture) 
therefore 
the remain. 
der was re- 
mitted ; for 
as the diſ- 
continuance 
of the one is 
the diſcon- 
tinuance of 
all, fo the 
remitter to 
the one is 


the remitter to all the remainders; quod nota per judicium; for A. recovered by the aſſiſe. 


Ibid. 


And ſee likewiſe, that the claiming in by the feme by the ſecond eſtate by the deed of 3 
render, is no impediment of remitter; for ſhe was remitted in the law bef re this, and the fir 


Ice 


mainder alſo; and therefore the claiming by the ſecond eſtate after cannot prejudice the firſt re- 


mainder. Ibid. 


8. A diſſciſor is attainted of felony, and the land was holden of 
the 3 diſſeiſee enters into the land, and afterwards office 


is found that the diſſeiſor was ſeiſed. The remitter is deveſted out 
of the diſſeiſee; — — a right of entry. Arg. Godb, 
326. in Caſe of Lord Sheffield v. Ratcliff, cites 3 E. 4. 25. 
9. Tenant in tail levies a fine, and diſſeiſes the conuſee, and dies, 
the iſſue is remitted, then proclamations paſs ; now the fine de- 
veſts the remitter : ſo if he ſuffered a common recovery, and died 
before execution, and the iſſue entered, and then execution is 
ſued, the eſtate tail is deveſted by the execution. Arg. Godb. 
325. cites 1 Rep. 47. 3 
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If lands be 
given 10 4 
man and the 


heirs ſe- 


males of &:5 
body, and he 


at: 4 


Remitter, 


10. Tenant in tail had iſſue 2 ſons, and rnfeoffed bis younger ſong 
and died; the younger ſon died without iſſue, leaving his wife pris 
vement *enſeint with a ſon; the elder brother entered; this is a 
remitter, and ſhall not be avoided by the birth of a fon after. 
3 Le. 2. 1 Ph. & M. C. B. Anon. | 


feoffmen* in fee, and takes back an eſtate to him and his heirs, and dies, having iſſue a daughters 
leaving his wife's groſſment enſeint with a ſon, and dies, the daughter is remutted ; and albci: che 


fon be afterwards born, he ſhall not d:veſt the remitter. Co. Litt. 33). 4. 


See (M) 
I. 5 


S. C. cited 


Arg. 2 Roll. 


R. 36. in 


the Caſe of 


Wood V. 
Snirley. 


As if my 


father diſ- 
Seiſes ne, 


and after- 


wards dres 
feiſed; this a remitter to me iv ſpight of my teeth, Kelw, 41. pl. 7. Anon. 


AM; if a man 


&Eſ*i/er me 


(N) DI what Cafes a man ſhall be Remitted 
Nolens Volens. Remitter waived, 


1. BARON and feme tenants in tail were, the remainder to J. 
S. in fee, the baron diſcontinued and ret21k an eftate to him- 
felf and his feme, remainder to J. D. and died, the feme is re- 
mitted nolens volens, and cannot waive it for the benefit of 
J. 8S. Arg. 2 Roll. Rep. 34. in Cafe of Wood v. Sherlcy, cites 
41 Aft. Jo. a, Stile's Caſe. | 
2. Dower, the tenant ſaid, that his father, of awhoſe deaument, 
&c. vas ſeiſed, and infeoffed B. and 1 etook to him and his firfl feme 
in ſpecial tail, betaveen whom this tenant is iſſue; and the eme died, 
and the baron eſpouſed this feme,. now demandant, judgment, &c. 
The demandant ſaid, that before the baron any thing had F. S. was 
ſeiſed in fee, and gave to the baron in general tail; and after the 
baron diſcantinued and reto2% in ſpecial tail as in the bar, and fo the 
deſcent to the now tenant, fon of the baron, a remitter, judg- 
ment, &c. and prayed her dower; and fo ſhe would have re- 
mitted the heir againſt his will, And the opinion of the 
Court was againſt the demandant, and that the heir may claim 
in by which tail he pleaſes, Br. Remitter, pl. 39. cites 40 E. 3. 
24. | | 
3. Where a man is remitted he cannot waive it if it be 79 the 
prejudice of a 3d perfen. Admitted and agreed. Arg. Reiw. 4. 
b. 5. &c. Hill. 12 H. 7. in the Caſe of Lord Brooke v. Lord 
Latimer. | | 


4. Where the diſcontinuee infa the tenant in tail auh has iſſue 


and dies ſeiſed, the iſſue in this calc, and in all other caſes of the 
like nature of remitter, has not any other liberty to chooſe 
what eſtate he will have but the more ancient right than is the 
eftate tail ſhall be adjudged in him, and no other eſtate, Per 
Brian Ch. J. and agreed to by ſeveral others. Kelw. 20. in the 
Cafe of Lord Brook v. Lord Latimer. 

5. If I have right of entry intoc ertain land, and after the paſ- 
feffter is caſt upon me by courſe of law, I ſhall be remitted whether 

will or no. Kelw. 41. pl. 7. Mich. 17 H. 7, Anon. 


6. But where I come to the poſſeſſion by diverſe means 5y my 
gun 


my 
g 


Remitter. | 456 


9201 a7, there it is at my election to be remitted or not. Kelw. and«fter in- 


1 -offs me b 
41. pl. 7- Mich. 17 H. 7. Anon. 4 —_— 
warranty, there I may be in as feoffee, and takes as feoffee if I pleaſe, and he ſhall be bound 


by his warranty; but yet I may claim by my entry, and ſe be in my remitter, &c. Kelw. 41. 
pl. 7. Anon. 


7. If land be given to the huſband and his awife, and to the heirs Here it ap- 
of their 2 bo4ies, and after the huſband aliens in fee, and tales back pears 4 
to him and his wife fon their 2 lives, this is a remitter in fact to azainſt his 
the hutband and his wife, maugre the huſband; for it cannot own 17 
be a remitter in this caſe to the wife unleſs it be a remitter to 1 1 

4 _s I ? . ad LaKcn 
the hufband; becauſe the huſband and wife are one and the 


457 ] 


fame perton in law, though the huſband be eſtopped to claim it; the eſtate to 


and therefore this is a remitter againſt his own alienation and bim alone, 


wo : : .could not 
repriſal. Litt. 1. 67 2. have been 


remitt-d, But whenthe eltate is made to the huſband and wife, albeit they be but one perſon 
in law, and no moicties between them, yet becauſe the wife cannot be remitted in this caſe, unlels 
the hutband be remv'ted alfo, and for that remitters are favoured in law, becauſe thereby the 
more ancient ana better rights are feſtored again; therefore in this caſe, in judgment of law, 
both hutband and wite are remitted, which is worthy of great oblervation, Co. Litt, 354. a 


8. Where a man is remitted z9 a right of entry, whether by 
act in law or by his own act, he cannot waive it, but where he 
is remitted but to a right of afion he may waive it, Arg. 2 Roll. 
Rep. 34. and fo held per tot. Cur. Ibid. 35, 36, 37. in the 
Cafe of Wood v. Shirley. 


For more of Remitter in general, See Appendant, Wiſconti- 


nuante, Cntry, Preſentation, Remainder, Uſes, and 
other Proper Litles. | | 


Removal, 


— —  — — — — —— — 


(A) Of Poor Perſons and others. In what Caſes, 
And Power of the Juſtices as to Removals. 


be 1 a man hires a houſe in A. and being there with his wife ; Zutit muſt 
and children he afterwards binds himſelf as a ſervant with be of the 


one dwelling in B. yet are not his wife and children to be ſent y_ Ibia. 


to B. or placed there, but are to remain fill at A. where they Marg— 
ol. Nn were 


” ——— — — — — —  _— 
S1 An '* p 


W — 


456* Remitter. 


If lands be yo. Texant in tail had ifſue 2 ſons, and infeoff od bis younger ſong 
given 1 4 . > . 3 / . ) W bn, 
Sn and the and died; the yaunger ſon died without iſſue, leaving his wife pris 
heirs fe. wvement enſcint ⁊uitb a hu; the elder brother entered; this 1s a 
males fis remitter, and ſhall not be avoided by the birth of a fon after, 


body. and he 3 Le. 2. 1 Ph. & M. C. B. Anon. 


mates a 

feoffmen* in fee, and takes back an eſtate to him and his deus, and dies, having tlue a daughters 
leaving his wife's gro{lment enſeint with a fon, and dies, the daughter is remitted; and albeit the 
fon be afterwards born, he ſhall not deveſt the remitter, Co. Litt. $57. a. 


Set) N) In chat Cafes a man ſhall be Remitted 
OW Nalens Volens. Remitter waived, 


| BARON and feme tenants in tail were, the remainder to J. 

S. in fee, the baron diſcontinued and ret55k an eftate to him- 
felf and his feme, remainder to J. D. and died, the feme is re— 3 
mitted nolens volens, and cannot waive it for the benefit of 3 
J. S. Arg. 2 Roll. Rep. 34. in Caſe of Wood v. Sherlcy, cites 3 
41 Aſſ. Jo. a. Stile's Caſe. | 11 

2. Dower, the tenant ſaid, that his father, of whoſe deaument, | 

&c. Twas ſeiſed, and infeaed B. and 1etock to him and his firfl feme 


in ſpecial tail, betaveen whom this tenant is iſſue; and the feme died, 3 
and the baron eſpouſed this feme, now demandant, judgment, &c, is 
The demandant ſaid, that before the baron any thing had F. S. was R 
ſeiſed in fee, and gave to the baron in general tail; and after the C 
baren diſcantinued and reto2% in ſpecial tail as in the bar, and fo the 

deſcent to the now tenant, fon of the baron, a remitter, judg- F 


ment, &c. and prayed her dower; and fo ſhe would have re- 
mitted the heir againſt his will, And the opinion of the 
Court was againſt the demandant, and that the heir may claim 
in by which tail he pleaſes. Br. Remitter, pl. 39. cites 40 E. 3. 
24. | 
3. Where a man is remitted he cannot waive it if it be 72 the 2 
prejudice of a 3d pern. Admitted and agreed. Arg. Kelw. 4. 
b. 5. &c. Hill. 12 H. 7. in the Caſe of Lord Brooke v. Lord 
Latimer. 
S. c. cited 4. Where the diſcontinue inf the tenant in tail why has iſſue 
3 and dies ſeiſed, the iſſue in this caſe, and in all other caſes of the 
=, hg like nature of remitter, has not any other liberty to chooſe 
Wood v. What eſtate he will have but the more ancient right than is the 
Skicley, eftate tail ſhall be adjudged in him, and no other eſtate, Per 
Brian Ch. J. and agreed to by ſeveral others. Kelw. 20. in the 
Cafe of Lord Brook v. Lord Latimer. ( A 
A it my 5. If I have right of entry intoc ertain land, and after the Pa- 
3 lien is caſt upon me by courſe of law, I ſhall be remitted whether 


— will or no. Kelw. 41. pl. 7. Mich. 17 H. 7. Anon. 


wards dies | l 
feiſed; this a remitter to me iv ſpight of my tecth, Kelw, 41. pl. 7. Anon, 

| | one c 
A:ifaran 6, But where I come to the poſſeſſion by diverſe means by my to B. 
4. C. N | ⁰ V. 


non ad, there it is at my election to be remitted or not. Kelw. and«fter in. 


-offs me b 
41. pl. 7. Mich. 17 H. 7. Anon. 4 WY 
warranty, there I may be in as feoflee, and takes as feoffee if I pleaſe, and he ſhall be bound 


by his warranty; but yet I may claim by my entry, and ſe be in my remitier, &c. Kelw. 41. 
pl. 7. Anon. 


7. If land be given to the huſband and his wife, and to the heirs Here it ap- 
of ther 2 bores, and after the huſbard aliens in fee, and takes back pears Il 4 
to him and his awife for their 2 lives, this is a remitter in fact to azainſt his 
the hutband and his wife, maugre the huſband ; for it cannot own aliena- 
be a remitter in this caſe to the wife unleſs it be a remitter to ien it he 

p 3 i g p had taken 
the huſband; becauſe the huſhand and wife are one and the 


ſame perion in law, though the huſband be eſtopped to claim it; the 58 I 
and therefore this is a remitter againſt his own alienation and bim alone, 
repriſal. Litt, ſ. 672. | could not 

: t have been 
remitt-d, But when the eſtate is made to the hiſband and wiſe, albeit they be but one perſon 
in law, and no moieties betten them, yet becauſe the wife cannot be remitted in this caſe, unless 
the hutband be remhted alſo, and lor that remuters are favoured in law, becauſe thereby the 
more ancient and batter rights are feſtored again; therefore in this caſe, in judgment of law, 
boch huſband and Wie are remitted, which is worthy of great obſervation. Co. Litt. 384. as 


8. Where a man is remitted 1 a right of entry, whether by 
act in law or by his own act, he cannot waive it, but where he 
is remitted but to a right action he may waive it, Arg. 2 Roll. 


Rep. 34. and ſo held per tot. Cur. Ibid, 6, 37. in the 
Caſe of Wood v. Shirley, 35 39s 37 


For more of emitter in general, See Appendant, Wiſconti- 


nuante, Entry, Preſentation, Remainder, Uſes, and * 
other Proper Litles. 


Removal, 


— 


(4) of Poor Perſons and others. In what Caſes, 
And Power of the Juſtices as to Removals. 


. I a man hires a houſe in A. and being there with his wife *Buticmug 
0 and children he afterwards binds himſelf as a ſervant with be of the 


ne dwelling in B. yet are not his wife and children to be ſent „ rent 


of 10l. Ibid, 


wY Wo; there, but in fli 
7 are lo remain ſtill at A. where they Marg — 
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S Shaw's 


Pract. juſt. 


&2 Cites 


Shaw's Pa- 
riſn Law 
224. cites 


S.C. Id. 
240. Cites 
. C. 


2 Shaws 
Pract. Juſt. 


49. cus 


Wandford . 


2. A man ſettled at D, 


years old ſhall not be removed; thofe wider 7 ſhall be removed, 
but that is only for ute: 
charge of the other parith. 


Anon. 


Suſſex v. Bolpev. S. P. 


* % . -» = 7 , 4 
S. P. And the park of E ſaall take them again won abo 

5&8 : 

lrlden undey 7 years ſhould go along with the 


ft:!] remain with the mother. To 


Drai don. 


were once icitied. Otherwilc if the hutband has 
in B. Dalt. Juſt. + cap. 73. 


8. C.—f Iu che edition of 1742, it is pag 169. 


S. C. — 


r 


* y x {\ 1 
cable the path dt x.. 


Which Povis and Gould arteecd. II: abt 


Removal, 


* 
30 FOE 4 
J i VC! Fins fOUT! 


- 


Cartu. 279. 


—— Ibid. 52. cites S. C. Thoſe above 7 are ſettled inhabitants in E. 
Irin. 5 W. & NM. 3. R. Shermaniuiy in 


the age of 16275, 


ntc, 


* hire.l a hou 


WOK ries 4 Þ,3rF WImMaln feitled at F why 
; ſuch of them as are above 7 


for they ſhall be kept at the 
2 Salk. 482. Mich. 10 W. 3. B. R. 


Carth. 470 


Per Powel |, 


ü 


mall pay for their keeping, though they 


11 Nod. 2 07, 


268. Hill. 8 Ann. the Pariſh of St. Saviour's Southwark v. the Parith of Cripplegate, 


Shaw's Pa. 


ih Law 


3. Apariſhioner of, the pariſſi of A came to B. with a certi- 
ficate according to the late act of parliament, and the juitices 
, Teciting that matter, and becauſe he was likely to become 
chargeable to B. ſent him back to A. 
the order; becauſe a certificate-man is not removeable till he 1s 
actually chargeable by the expreſs werds f the at 8 & 9 It. z. 
And per tot. Cur. the order was quaſhed, ni. 


Cap, 30. 
2 Salk. 530. Trin. 2 Ann. B. R. Pariſh of Little Kire v. 


Woolfall. 


4. The ſeſſions may remove 


It was moved to quall, 


any man that does nut rent 191, a 
gear, let him be worth ever {5 much; for his having a freehold of 


his own is foreign; and if he has any, it onght to come of his 
fide upon the appeal. Per Cur. 6 Mod. 88, Mich. 2 Ann, B. x. 


Anon. 


5. 4. removed by certificate from B. to C. takes an apprentice, 
who ſerves out his time at C. and lives there 2 years, he can- 


not be removed with his maſter. 


B. R. the Pariſh of St. Gyles in the 


"Wi 
612 
bridge. 


11 Mod. 204. Hill. 7 Ann. 
Fields v. the Parith of Wer- 


6. If an ate falls to a poor man the juſtices cannot ſend lim t 
the place where his eſtate is; for he may lett the eſtate if he will 
Hut if he goes to the eſtate and Hays thore 40 days, he cannl 0f 
ſont fram it. The foundation of theſe proceedings is the ſtatute 
of Car. 2. and thereby a man muſt be reſident 40 days in! 


place before he can be lent to it. 


B. R. 


MS. Caſes. Hill, 9 Ann. 


To It was held per Cur, that ju ices F peace have not a juriſ 
diction at large in caſe of ſettlements, but only a particular pref 
F removal where there ir a complaint made by the churchwar'® 


f 


and overſeers of the poor of a parith of a grievance there 7 © 
pror perfun likely ts bec;me chargeable, &c, whereupon the jult s 


8 a . he 
may make an order to remove the grievance by ſending 


party 


116 


certi— 
(tices 
come 
qually 
he 8 
. 
„ nil. 
ire Vo 


10. a 
old of 
of his 
B. 


-entice, 
he can- 


\ 1 
7 Ann. 


K Wer- 


4 him t 
he will 
rann bf 
e ſtatute 
ays in 4 


9 Ann. 


lar pit 


Bcinoaval, 


party to the place where he was laſt legally ſettled ; but if there 
be no reaton to remove him, they cannot adjudge the pariſh 
complaining, or any other, to be the place of his ſettlement z 
the juſtices have ns purijuiciion but what is fo ded up3n a complaint. 
MS. « ales. --. 

3. Where a perſon is viſited with /c#--/5 ie a of Gad, he 
ought not to be removed from tie place where he is, further, 
to endanger his health, without an order oi 2 juſtices; and an 
formation lies againſt any that do it; and if ſuch grder is made 
by the juſtices, knowing him to be tick, an information fall 
do apainſt them. 8 Mov. 326. Mich. 11 Geo. 1726, The 
King v. Edwards. 


(B) 


1. JF a «comm unmarried, being a hired f-rvat, is there galten 

with child, and after her time of ferbice expired ſhe goes inte 
anther parizn, and is there hired in ſervice, or 7 Her. otnerw ile 
ſettled by the ſpace of one mint, and then is Gif overed to be with 
child, the is not to be /ent to the place on par 1!: waere Me was 
begotten with child, but to the place 4. þ r/o was Hof auvfully 
ſetiled. Dalt. Juit 228. cap. 73. cites K ol. 12. 
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/ 


remove into another pariſh, and there is delivered, it is good reaſon for the juſtices to tun her, 


but that mult be te the place of her 2 legal ſetti ment (with her ctald, come lemble), 
Hill. 8 W. 3. B. R. The Ring v. the Iutavnan's of Morcton. 


2. If a man, with his wife and children, Fuer a houſe in one 
pariſh for a year, and before the end of the year is put wut of pol- 
ſeſſion, and then goes into another puriſb, where the aun an in a 
barn, Fc. is delivered of a child : this thruſting out was an illegal 
unſettling, and therefore ſuch a one muſt be returned to the 
town or. pariſh 2vfere he or the was 1% lawfully ſettled, and the 
child alſ> born in the time of this diſturbance, mutt be fent with 
them. Dalt. Juſt. 228. cap 73. cites Reſol. 24. 

3- Where a child is brought foam A. to B. without legal autho- 
rity, they of B. may, by warrant of 2 juſtices of peace, return 
the child to A thougli not the place of laſt tettlement, becauſe 
they have done the wrong. Where the child is firſt known to 
be, that pariſh muſt provide for it till they find another, Per 
Holt h J. Comb. 364. Paſch. 8 W. 3. B. R. The Duke of 
Danbury v. Broughton Pariſh. ; 

4. A ipecio! order of ſeſſions was, that II. was bound appren- 
tice, and ſerved 7 years to a hemp-dreſſer qvithin the preciut of 
Bridewell, and afterwards he lived ꝙ years in Clerkenwell pat iih, 
but gained ng ſettlement there The juſtices ſent Lim to Lrideavell 
as his laſt legal ſettlement, by an order, which ſet forth Bricve- 
well to be an extraparechial place And per Holt h. J. if a 


Place is extraparochial, and has not the face cf a parith, the 
Juſtices have no authority to ſend a man th.ther; and ſo it was 
Nn 2 


reſolved 


Como. 360. 


2 Shaw's 
Pact. Juſt. 
54. cites 
S, C. 
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reſolved in the Caſe of Sir Tonx OsBhORN. 

traparochial may be taxed in aid of a pariih, but a parith {hail 

not, in aid of that. This is c, omi, and the order was 

| quaſhed. 2 Salk, 486. Hill. 11 W. 3. B. R. Ine“ Precinct 

dle - 5 : A a 

Cour: that Of Bridewell v. the Pariſh of Clerkenwell 

by virtue of r3 & 14 Car 2 cap. 12. . 21, tac juſtices may exercifc the powers given by 43 1 
iT, qs lO CONC ud 


and that act, in all extrapar och places, containing more holes 
or vill * Lid. Kym. ep 549.8 (. 


459 


Ann. B R. 
it was ad- 
judged oy 
Fark: r Ch. 


_ Ul 
J. md the 


Poſhbly a place ex- 


ali OIIC 


the denomination of a town 


H. lived 10 years in the Fort of Dean, ad ed, L left cvetal children. Two ui. 
tices m d an order to reznove them io Linton ia er ford hires d or Hot Ch. I. if a piece 
be zt e far: y 12d eur weard- ino [revs oi the poor. It within 43 K T7 , 
an truth it te no zart; aut t n be den erat ud, as tne vwilticcs cannon: fend to ſun £ 
place, fo they cannot ſend from it; as 1 bb except from rerereing, % it hall not have the beriefit 
ot tc mov © » tor > ?1 V ta ve 10! rope g Jans ro c MIR 2141 þ $ fernt para inal place s 
muſt ub on private chetit “ as al! per bns dic at cginten low etre 14 Enz. why h enacts, 
that ever parth ſhall key tro n poor, in conſequence ot which toy hamietrttion of emos; 
was ſet ut before the ſtatute 14 Car. 2. Fo unless the poor were r den r own peri, 
everv car:hh cduld not maintein their own poor; t the Hatute 43 liz. docs hot extend o ex. 
tra pa och pleczs And Holt Cn J. quaihed this order, and mattem go and get an oider, 

| rs 


5 + f? . * 
le to provide for lin 


{ Linton, and 1 


(viz. Foraſm:: 8 
5 RK. The in 


feif, theic are. & c.. 2 Szlk. 487. pl. 51. Mich. 1 
of Daa v. the Pariſh of Iinton. 
Cnc cento be remon da to an extraparochial piace. 


12803.41kt5 of Lie Force 


2 * * 3 


Per Cur. 12 Mud 348. Trin. 12 W. 3 


Anon. 
- — * * , * * * * 1 
A man fetcl:d in a fart remored into an extrabarochial place, and 321d 2 [-itemont, ind then 
1 g 5 * t N „ nnen 1 
remored into wnet'er par 4 Z there bean char eat le. A d tre queition was, wat this vaten 
* 


can do with hun ? whetner by virtue of the ect they may tend im to me pariſh, .! 

lived before he removed to the extreparochial place? tor ſend tim to the extraparoctitel p! 
they cannot, for want of officcrs to receive him. Powel J. took this to be cafus rn), 
Ought to be moved in parkemen', thete extraparochial places being inany in number, aid of ga. 


10 Mod. 81. Hill. 8 Ann. B. R. The Qucen v. Dougnton. 


- 
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(C) Removal / Servants. 


See A)pl. 5. 


Shaw's Pa- 
riſh Law 
225. cites 
S.C.-* So 
the books 


are. 


I. A SERVANT well ſettled, being with a maſter remove rb! 


cannot be removed with him by 43. El. but the matter 
may complain on the reteiner. Comb. 478. Paſch. 10 W. 


B. R. Anon. 


* 


If a woman 
ſervant be 
vith child 


during the 


is got with child, ſhe ſhall not for that be removed, but hall 
ſerve out her time; there ſhall be a year's continual ſervice to 
time of her make a legal ſettlement for the charging of a parith, but till the 
«a wot vear be out none ſhall diſturb the party from ſerving. And 
complaint of ſince ſhe is not removeable zuithin the year, if the leave her miſker 
the mofler aqvithout his conſent, ſhe my be ſent back to her ſervice, but then It 
Rn 7, Is to ſerve her time, and nit a charge to the pariſh, Per Cur. 
and the pa- 12 Mod. 403 Trin. 12 W. 3. B. R. in Cate of the King v. the 
riſh where Inhabitants of Marlborough. 

ſhe ſerved 

muſt provide for her, as in other caſes of caſual impotency. Shaw's Pariſh Law 241. 


ſ 460 J 3. H. being ſingle, was hired for a year, and after he had 
Netf. Juſt. ſerved 3 quarters of a year he married, and the juſtices re- 
545: £93 moved him to his place of laſt legal ſettlement. And per Cur. 

re 


8 = — — © : ; 
2 Shaw's the contract being good, the juſtices have no power to _ 
im 


2. If one hires a maid for a year, and before the year's end the. 


Me 


genera 
449, D 
10. cite 


von conſt 


thovgh J. 
5. P FE 


war ſeltled, 
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tim from his maſter before the end of the year; for they can- Pratt. Juſt. 
. 8 „ C1! 
not annul the agreement of the maſter, unleſs it be upon com- 5.— 
plaint of the maſter. 2 Salk. 529. Paſch. 2 Ann. B. R. Pariſh & Salk 529. 
oi Farringdon v. Walcot. 5. C. by 
name ot 
the Pariſh of Farringdou v. Witty, 


(D) Ord-rs of Removal. Good as to the Form 
or Manner, where Ciilaren are te be removed. 


3, A CONST \BLE without a warrant brought a child from 

. to B. and 2 juſtices of B. made an order reciting 
the fact) 77 return the child to A. there to be provided for accord- 
ing to law. The Court heid the order granted for returning 
the chill to the wreng-docrs, and therefore that part was af- 
firmed 3 but it ought not to be faid to be there provided for, &c. 
but they are to be left to take their courſe according to law; fo 
that part was quaſhed, Cumb 372. Trin. 8 W. 3. B. R. The 
King v. the Inhabitants of Banbury, ; 

2. An order was made to remove three men (naming them) Raym. 
with ther families, from the parith of Brand,n to the pariſh of Rep. 395. 
I[Faneford. It was excepted that this order is void for the un- R By 
certainty of the meaning and extent of the word (family } for ine King ve 


forvants and lodgers may be comprehended under that word. the Inhabi- 


tants of 


Jo by . . A 4 > is 
But the Court was unwilling to quath the order upon this ex- Wange 


ception, until they were better informed of the truth of the —2 Salk. 


fact; whereupon it was agreed on both fides to produce aſſida- an 
- - _- 10 993 

vits thereof, which was done, and the fact abr thus, Three poor R Aton. 

men of I rangford came 11115 the yarith of Brandin, and there mar- ſcems to be 


T . * , ., : 3 

ried 3 Pear avidh;ars oj {Dt an, 75 209 roceived relief, &c. — And 3 ol F 
* 5 8 IS y - . er 

> of the ſaid auicheaus Hal children by thet! former pujbands, fome vs quaſh- 
[ 


wider 7 years and fame above 7 years of age. And per Holt Ch. ed as being 


J. the children are not removeable to Wangford to charge that = — 
pariſh by ſettling them there; but as to the nrrſenchildrem under their tamily 
the age of 7 years, they nay be ſent thither for their nurture, but might not 
ll the parith of Brandon muft relieve them there, and as to the RY £ 
c laren ab;ve the age of 7 years, they cught not to be removed at ſuch 2 ge- 


% Therefore ſince the juſtices have made an ill uſe of this ncral order 
general word Family, per Cur, the order was quaſhed. Carth. ess 


i : away ail. 

449. Mich. 10 W. 3. B. R. Pariſh of Wangtord v. Brandon, shaw's Pa- 

riſn Law 
21% cies S. C. — 2 Shaw's Pract. Juſt 53. cites S. C. — Nelſ Juſt. 550. cites S C. 7 
An order to remove J. and his wife and family from Brood to Sanhurit, was quaſhed. becauſe 
on conſtst what is meant by luis family; and ſome of them may have a lege fetilement at Brood, 
thongh J. had not. 2 Sa'k. 483. Silvauus Johnſon's Caſe. —- Shaw's Pariſh Law 229. Cites S. C. 
—>. P Foley's Poor Laws 7. Trin. 10 Ann. B. R. Lenham Inhabitants v. Inhabitants of 
Peckham, Com Kent, cues 2 Salk. 482. 485. 

An order by 2 juſtices of the peace lays, that ſuch men {by name) with their wives and children, 
were lately come, &c. and then orders that icy and their families ſhould be removed, which Holt 
laid was too uncertain ; for it may comprehend more than came in, and therefore he inclined to 
quaſh it. Cumb. 478. Paſch. 10 W. 3. B R. Anon. 

An order to remove a woman, with her family, to Hollaton, which was the place where her huſband 
war ſeitled, &c. Quaſhed ; becauſe the word (family) was too general, and it did not appear: 
- Nan 3 but 


#0 


1 
|| 


1 
gen —— — 


- 5 — > <q * 


— — — 
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but he might have gained a ſettlement ſince her kuſbang's d ah and it did not appear where 


the h The 280 d! d. B13; Calts, Eh {Incen . the Inhabiians of Houle 134 

TIT Or” r of juſtices ta tc move 2 N ant hrs were ard finty, wes quaſhed in toto, hLecunſe 
the fainily might fave anocher ſettiement. 12 Mod, 58. Paiche 12 W. 3 [he Ning v. the In- 
een oi k:tora. 


- * - a 4 
F-a6r | 2. An order was made by two juſtices, to remove H. with 
* 0 — - ; 
* . * ws * 1 — 0 . 
Shaw's Ta- his wife and children, from Ware in the county of Eftcx, to 
rith Low . 1 EL ; 5 . hy : 
Ktinſtead in tie lime fountp. xc: tion was tagen to tl 
2405 Cites 7 5 : ; . , Gs. I 6 
N on 455 Mr. E. - I k hk } \\ 14 11 Nt biel . 2 * 
. bg 4 1 
4>< ! SS. N Ii 0 it WW 2 14 » 4 4 0 9 C 4 2 0 7 4 AL 7 * Fl. / 
4 WV 148 A ®, 5 i a ' * 72 11 * * —— . * 4 - . % * 4 Dy IT +] | 12 
S © . 275 QC. 44111 111 * * 111 141. it > S 4 . AV; 1 * Gre 91 il, IC. A170 
. ” * Y > dC * „ 1 - 13 = * 4 ww 3% 1 » 1 4 
® \n a:ger both re tO nne dae judgzmend of 5 Mr (owner 
Or! t - * : * ' X , ew iþ 51 — —„— \ 1 5 
to rm yo! Ve fred this as to the firſt exception from ti: 
TT? ? 8 „ ws * Fc: = = £ wy / * "Y 3 3 5 
a an  ©* Ot Rliien 1 VE; Ot IS Tc %% AHI 7 % DEC zuſe he might 
* * $% » 4 © . 

} ww Spporante t roo yet } | n i il 7 
not 0 BAaVe fervants nor! FOVEUUDe, 01 1 "I Aren Ot, it LO IG I WII. 
VI. . . » 1 Eo 1 1 N 51 
aha Ro DET. ars, to the 24 he f. d, tha t by 14 ( ar, 2. Ca. 2. 

39 * 888 Re 
12 W, | Ci, „aint is directed O De made to any Juſtice, Ane conf quen! lv 


K'nz one juſtice may xa nige; and it was only neceſſary that two 


„te Inna- ſhoul !! join in remoting. Bit ur. contra in both To the 


biissts of 
kirfo d. ſirit Holt Ch. J. fail, ſuppoſe H. had put his ſon out to ſervice 


An O der ar 15 Years QC 14 at 15 and ac Col 71 4! ny ly he had ſer i ved there 2 
forenore d. vor, and after the father comes to live at Þ himſelf, and the 


te mae 


ici _ to live with him, ſuch an order would remove the fon too, 
2: bed though he be not removeabie. To the ſecond Could {21d 
SEED >» as, * f 
3 jg — the ſtatute directed, and the practice was, to make complaint 
c 


remove the to one juſtice, and he grants his warrant to bring the poor man 

ch:1::en o befcre two juſt.ccsz and then they two examine and remove. 

2 Sar 488, Trin. 52 W 3. B. R. The Inhabitants of War 
© Caics. v. Stanſtead Mount-Fichet. > 


32 d Vs Lyonſhell, 


fs An rer to re nove a 2 ond children to the place of the 
Þfoand 3 laſt jetlllemeiit, anc held bad as to the children ; tor 
they mi. ht have a legal ſettlement Gittcrent from the huſband, 
but it might ſtand as to the wife: but another exception was, 
that there was 1s .djudication, that any of them were litely ts Pre 
come charge -ble to the — from whence they were rem 10 6 
and ti :ovg! mit was ſald that they came to ſettle there contrary t0 
law vet Sor the laſt exception the order was quaſhed in toto. 
12 Mod. 667. Fill. 13 W. Jo Pariſhes of Halitead and Mc 
ford, 
An order F. A woran and her child were removed to the pariſh f 
2 v. ® Cr-at Mar 9 as being the ſettlement of ner huſband dece ſed, | 
n 0! ect: d, tht they might have gained a ſettlement A. 
eealed. in- te decealt . hs huſband. The Court ordered to ſhew caule. 
win dm Por's Sertlements 199. pl. 147. Pariſh of St. John's in Lincoln 


h's lie ire 

to E. ard V Gr reat M Ar cum. 

that c wes f 

Eu log Crt dm H. Thiſe are to remove Francts his wife, and her three children to Il. 7 

being felt teren 1 hy of r h hh. 1A. It was bj 0 ted, thit the order docs vo ſet forth, * 

fe 425 11 gained 4 itle ent ol [cu here ; for it 15 not a nc cellars 55 couſequence mat ſhe 1 is now (ca 
wr 


- a. << PIO thws fam 


Bemoval, 


Queen v. the Intabiturits of Esel. 


6. Exceptions were taken to an order for the removal f a 
7 chili abt a Year. G1, A. 7 Ih at it ſays, the child is litety 
75 become eboargea! les bit does 22 _ where. 2dlv. The a orden d 
rut St. Jahn Labliſt is the place of her tafl te val ſttlement, being 


1 * 
born there. Jilly. This! is an oder dit 


— 


„ / to t/ ” church TU (1F «1 HS 2 


everlerrs of the ab. of the pariſh of Falling 2, and t; the chur chawar= 
4 % * 4 / 4 wo 
' * - . Y _ 0 4 J. ; 7. 
den: ANA Y Y 1/00. Foe 4} NT - . 17 7 75 of St. bt Buptit ; 5 411 
. * * J 
It lays, TUO CNS e 2114 17 Ht 55 (iS tt 1 4 * E 2 i ſ, and does Not 
/ 


fury which Parke r Ch J. ſaid, furely that is well cnough, for 
it is upon complaint of the rights if both complain. Mr, Juſt, 
Evres {id „inc Iced when it has been ſaid that they do remove a 
perſon there, becauſe it the plac of his birth, and fay no more, 
it has been held ill, becauſe he m 


_=_ 1 have another ſettlement ; 3 
: but here it is itaud, he 9 5 place of her legal ſetdlement being the 
& | place of Forks birth, which is good UML another is found out, Curia 
4 tot. would not auath the order. Foley's Poor Laws 257, 268. 
Z Mich. 9 Inn. E. R. Spalding Parith v. St. John Baptiſt in Pe- 
5 terborough. 
* 7. It was moved to quaſh an order of juſtices, which was 
9 romoval of a poor perſon from the parith of A. 15 Aalen. 
0 ih e exception to the order was, that the ine have /: t forth 
o t Middlebam was the 2 legal lettlement 77 the father, therefore 
* 450 fond the fon there, and it appears he wvas 10 years of age, Ch. 
0 J. Parker; the juſtices have made 725 4 ation, what pl: cc 2 
K the place of the child's legal ſettleinent, they only ſay that Middle- 
u am was the place where his father was laſt legally ſettled, and. 
therefore they do remove him thither; they have left us ro judge 
where * was laſt legally ſettled; and this is in the nature of a 
juloment, and ought to be were certain, And per tot. Cur. tlie 
4 e was quathed, becauſe the ſettlement of the father is 
he ot abſolutely neceſſary to the ſettlement of the ſon. Foley's 


nd, Pole Laws 271, 272. "Mich. 9 Ann. B. R. The Deen v. th 


Pariih of Mädlcham ! in Yorkthire. 


be- ; . DIR | 
2 1 ment, for at that age he may gain a ſettlement diſtinct from his father; for the age of a n. 
ed; lo as to be removed with the parents, is generally efleemed until 7 vears old; to the chi. 
y 10 8 ycets oid, and no mention mace that that was his bait legal ſettlement, the order we 
010, Foley" s Poor Laws 272, 273. Irin. 12 Ann. B. R. Wobourn Pariſh v. Wacken Par: 
4 Poor's Settlements 17. pl. 24. S. C. 
Nich It an order be made to remyie a ch 71 to the place where the parents were ſettled, it „ 
470 the tace ot the OT 7. that ti, l id INS Lain 4 Ro New [{cti lemeit, Shaw 5 pract. 1 
h of Though it be generally true, that the , while they are under the age of 5 vears. 
1 the ſettlements of their father, yet when they are a”ore 7 years old, if the) hive not gained. another 
p ; J{ettlement, ie muſt be ſei cd ſor in the order, MS. Caſes. 
Inc 
Aulc. 8. It was moved to quaſh an order of ſeſſions. There was 
ncoln an order made by 2 juſtices, f'r removing an infant ff om Rigmanſ= 
worth in St. Alban's ts the Pariſh of St "Giles, they appeal to the 
| ſeſſions at St. Alban's, who confirm the order of juſtices. Eexcep- 
0 


1. 6 
th, thi lien was taken that they have /et forth that this i- efant ww.s born in 
; ſertle® s N N 4 St. 


e her lebend was, for he might have gu ed a ſettlæment e'fewhers, efrecially now in re- 
zud her tulbangd 5 dead; and 1t was gquethed per Cur. Poor's Settlements 15. pl. 22. 
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St. Giles's, therefore they fend him there; but in the order they ſpew 
that Ei; father was lajt legally ſettled in the parith of R i=manſeorth, 
and that for this reaſon the order ſhould be quathed; for the 
place where the child was born is not the place 0! kis ſettlement 
if any other can be found out; now here is another, which is 
the father's ſettlement. Curia, the birth of a baſtard child is its 
ſettlement, but not of one born iu wedlock ; but the ſettlement 
of the father ſhall always be eſteemed the ſattlement of an inſant 
born in wedlock, if that can be found out. Let this order be 
quaſhed; Foley's Poor Laws 269, 2 o. Paſch. 10 Ann. B. R. 


4419 % 


The Queen v. the Pariſh of St. Giles, Middleſex. 

9. The Court was moved to quath an order of removal, 
which was to this effect, viz, Upon cemplaiut that Samuel Refs hath 
mtruded, &c. wr do adfudge the faid Samuel Ry5 is likely ia become 


% 
- 2 Wa 1 N . 88 KI | A 
Vc. Je AT 8128 [er ved as an aDPprentice EDETE ; {/ reife WE 73 ne 
2 * 
* 


. 
* . * 1 . * * * * * * 
n to convey the aid S. R. his vit and family, Exception was 
- * " * * * 


* 4 NS, F. " . I 7 7. — ; 0 : 2 2 7 7 /* 1 * : . © ] WS 
chargeable to, &c. and tht his lat legal ſel ,oment awas in St. Marx, 
— oy vx JN 


taken, that the complaint was only that S. N. ws likely to become 
chargeable, and the order was to remove him, his wife and fa- 
nily; and alſo, that the order only ſaid that he had /erved as an 
apprentice in, &c. without ſaying that he had ſerved 40 days, which 
is neceſſary by the 13 & 14 Car. 2. cap. 12. ſ. 1. But the Court 
overuled theſe exceptions z becauſe a man and his wife are not 
to be parted, and likewiſe becauſe the order had been good, 
though R.'s ſerving as an apprentice had not been mentioned, 
the juſtices not being obliged to give their reaſons for their ad- 
judication; and therefore their reaſons ſhall not be conitrued ſo 
ſtrictly, as where they ſtate the facts for the opinion of the Court. 
MS. Caſes Mich. 5 Geo. B. R. The King v. the Inhabitants of 
St. Mary Calender's in Wincheſter. 

Shaws Pa- 10. Two juſtices made an order to remove the father and 
rih La mother, and John, Elizabeth, and Sarah their children, from 
5.6. — the pariſh of, &c. to the pariſh of, &c. and it was moved to 
2 Shaw's quaſh it becauſe it did not ſet forth the reſpective * ages of the chil- 
L 463 ] dren; for they might be apprentices or ſerve for a year, and fo 
Fract. Juſt. gain a ſettlement elſewhere; and for this reafon it was quaſhed 
49 ts as to the children, but it was good as to the father and mcther, 
. P. 10 8 Mod. 337. Mich. 11 Geo, 1725. The King v. Trinity Pariſh, 

Mcd. 26. Cheſter, | 


Trin. 10 | 
Ann. B. R. PzrworrT: Pn: Cale, here the Court held this exception good, — A mo- 


tion was to quaſh an order of 2 juſtices, which was inde for the 1emoval of one Fane Smith and 
her 5 children, Exception; it i; too uncertain, for it neither tells H names or ages of the children: 
wheretore the order was quaſhed as to the chaldren. Foley's Poor Laws 278. Trin. 9 Ann. B. R. 
Flixton v. Royſton, Com. Yors. 

Where the juſtices name the children ea perſen to be removed, their ages need nat be men- 
tioned, becauſe the juſtices determine oi their ſettlement, Ms. Caics. | 


Poor's Set- 11. An order of 2 juſtices removed the father and 3 children 
3 g. from the one pariſh to the other; and the reſpective ages of the 
KC children were ſet forth in the ſaid order, viz. one of 6, another of 8, 


and the 3d of 9 years, Upon appeal to ths ſeſſions the order 
| | {v8 


ch 3. C. 


Bemoval. 


rb juſtices was reverſed as to the children, who were ſent back to 


the pariſh from which they were ſo removed; but the order was 


good as to the father; and the ſaid orders being now before the 


Court by certiorari, it was moved to quath the order of ſeſſions; 
becauſe the children being cf tender years, ſhould have gone 
along with the father to the place of his ſettlement. But it 
was anſwered and held by the Court, that e order of /efrons does 
not ſet forth the ages of the children; and then as the juitices have 
juritdiction, it 9 be intended they determined right, viz. that 
the children were nat of the ages fet forth in the origin J order, though 
that reaſon is not given; but it would be efheravife, if the reverſal 
avere founded ups a reafon nt warranted in the fame. And a d 


ference was taken betwvoen an order of rever/al and an order of cone 
firmation ;, for this muſt be taken to purſue the original order, 


and to be founded upon the ſame reaſons; and therefore mult 
fall to the ground it che original order be erroneous. The order 
of ſeſſions confirmed. Gibb, 254. Paſch. 4 Geo. 2. B. R. The 


Pariſh of Symſon v. Woughton. 


(E) Orders of Removal, Good as to the Form or 
Manner, in general. 


[. JN an order to remove a poor perſon it is {ficient to ſay, 
that he doth net rent a houſe of 107, per ann. or is likely to 
beceme chargeable; and either is ſufficient. Per Holt, Cumb. 


339. Trin. 7 W. 3. B. R. Anon. 


2. Two juitices ordered a woman to be removed to Weſton 
in the county of Somerſet, being the place of her laſt ſettlement as 
they are credibly informed ; but upon an appeal, on hearing beth ſides, 
the crder avas confirmed. Holt Ch. J. held, that this /upplies the 
defect, and (credibly informed) may be that way which the law ap- 
points, (viz.) by examination of witneiles. But at anther day 
he ſaid, they might be informed 1o at an alchouſe; and there- 
fore he held the order ill. But by conſent it was referred to a 
judge of aſſiſę upon the merits, Comb. 413. Hill. 8 W. 3, 
B, R. Anon. 

3. Exception was taken to an order of 2 juſtices to remove 
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S. P. Per 
Cur. 6 Mod, 
88 Mich. 

2 Ann. B. R. 
Anon. 
Poor's Set- 
tlements 
243. pl. 83. 
citès S. C. 
— 8. P. 
28alk. 473. 
Troloridge 
v. Weiton, 


Poor's Ser- 


2 poor perſon, that it is not ſaid in the order, that the man did —_ 
not rent 101. per aun. But Holt Ch. J. ſaid, that this exception cites S. C. 
has been ſolemnly over-ruled. Comb. 400. Mich. 8 W. 3. sb! 
B. R. Anon | Pariſh Law 
ho 1 2:3. cites 


S. C. To ſuch an objection it was anſwered, that upon ſearch in the Crown-Office moſt of 
the orders of ſettlement there filed are without allegation of not renting 101. per ann. and ver 
great number of them were confirmed by this Court. And after feveral debates it 6 ] 
was reſolved per Cur. that it was not material, e pecially becauſe of the precedents [ 404 

mentioned above. Carth. 365. Hill. 5 W. 3. B. R. The Inhabitants of Wotton Rivers v. the 
Inhabitants of Marlborough in Wilts, — 3 Salk. 254 $. C.-——2 Salk. 492. S. C. by name of 
the Inhabitants of Weſton Rivers v. St. Peter's in Mariborough.—S. P. Poor's Settlements 10. 
Pl. 15. Paſch. 1913. The Queen v. the Inhabitants of Needham Market. — S. P. 5 Mod. 321. 
Fich, 8 W. 3. The Inhabitants of Cludingtold v. the Inhabitants of Penhurſt. ad 

4 
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— 
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464 Removal, 


Poor's Set. 4. An order was made to remove a poor perſon from Chit- 
m—— ton to Pe nhurtt and this was quaſhed becauſe it was tf Vid, 


271. pl. 399. 22 1 | 7 a 
2209. cites That ore of the juſtices was of the quo um. Ilolt Ch. J. faid, that 


8 10 me indocd : had been of opimon, that an 2988 r was good not— 
Med. 321. e.: BY Os 
5 _y vi it Lil tandin this Oz mon, 2nd De In. 1s it TP iS b WON to ad judged); 


8 C. by 
name ot the but | ne Was 8 5 07 din! Ol, that this het 1 97 2 2 ſpecial author! wy to 
e e jultices out gt ſefli ions, it ought to appar th at that authority 
r 3 Pp | 7) 
„ine Was actually purſued. 2 Suk. 475. Mich. 8 W. 3. B. K. Chit- 


hain tinſton Parith v. Penhurſt Parith. 


> 4 + — 24. 
2 Falk. 473 S. C.-——S. P. Ibid. 475. Mich. 8 W. 3. B. R. Anon — 2 85. 

Pract. Juft. 22 ces S. C For 2 juitices. unleſs one be of the quorum, hay authority to te- 
move a poor nian. Ibid. 23. ches S. C. S. P. Ibid. Nel Juſt. 5 225 . 
— Shaw's Pariſh Lav 104. Cites S. C. — For this caute n order was reveiied. Comb. 40 
Arch, 8 3 B. R \non. — 5. P. But if it had en at Von it ned nat to 1 Deen $14 
$2 Nod. 108. Mien. 8 W. 2. The King v. Raihſden.—— And Hol Ch. |. fad, rder mould 
egen. Wicrcas complaint hes been made to us, &c. two juſtices quorum wivs. by. &c. Comb. 
4 Cites P 25 

+: order Oi fre YC 2 OY 2 ? CES if Mould be ö Wa ; . K * * J 
though the qu rum is often mted; for it 's a ſpecial authority out of f fllovs. Per Hot Ch. J. 
Comb. 283. Irn. 6 W. & M. B. R. Ann Freneley's Calc. — Slaw's Pariſh Luw 180. 
Sies 8. ( 7 
Shaw's Fe- F. A poor man onght to have nelice and t5 be heard before he 


2 * 
ih Law 
be removed; if it can be, it is fit it ſhould be fo; but not ab- 


222 Cicts f 8 . a 
S. C. ſolutely neceflary. Comb. 478. Paſch. 19 W. 3. B. R. non. 

» Salk. 289. 6. It an order be made to remove a perion from A. to HV. and 
El. 51. then he comes to C. the jutrices cannot groft an 9a r fr ſending him 


. 7 U R. 75 B. upon the firſt order, becauſe they are not parties to it; but 
S. C helg fuch order may be given in evidence of a ſettlement iy B. Per 
zccording- Cur. 12 Mod. 419, 420. Mich 12 W. 3. in the Caſe of the 
| King v. the Inhabitants of Longcrichill | : 

Poor's Sct- 7. Per Holt Ch. J. the mf regu: r way for juſtices ti proceed 
N 25 6. en the 14 Car. 2. in removing a poor perſon, is te make a record 
. 2 F the complaint aud aijudicaticn, HP upon that to make @ 2a: rant 
1 under their hands and ſeals to the Yi chawardens, ts convey the per- 
eo wins Sons to the pariſh to which they ought to be ſent, and deliver in the 
KLE. record, per proprias manus, its cout next jc//i:ns, to be kept there 
3 among the records to charge the parith; and that record may be 
= fn well removed by a general certiorari to the juttices of peace. And 
8. C. Mr. Broderick ſaid, he had adviſed the juſtices in Surrey to do 

ſo. 1 Salk. 406. II. 4 Ann. B. R. Anon. 

8. I was moved to quaſh an order of removal, the order was 
directed to the overſeers and churchwardens of the parith of K. and 
ſets forth, that whereas complay: t has been made by you (and does u 
fay whoa). Per Cur. it is well; becauſe it refers to the perſons 
before-mentioned. 11 Mod. 263. pl. 5. Hill. 8 Ann. B. R, 
The Queen v. the Pariſh of Kiddermiſter, 

9. The 2d exception was, that there is ue adjudicaticn ; and 
upon reading the order it appeared, that as to the place of his 
laſt legal ſettlement there was a good adjudication, by ſaying, it 
appcars to us, &c. but ſaying, he is likely to become chargeable, is 


no adjudication, without ſaying, it appears to us, &c, And upon 
| this 


— Fg ie 8 


24 ö 


2 — 9 * 3 — m 


Removal, 


this jaſt exception this order was quaſhed. 
The hay V. Fg Pariſh of kiddermitter. 
210. An 


11 Mod. 265. pl. 5. 


be true, Frxeevmiion was taken to it; 3 {ed non allocatur; : and t a- 
— * . % % 5 of 3 Sl [ } ! 4 * % Ir : R 711 
is as £004 as if it had been ; it appears to us to he tru— N W 
\ : * G2 alle 
. 4 5 » . * : , i 2 ”_ I 
Caſes, e Any. B. R. in LC Ca! Of £11 2 Ve” Dithop S= c, becauſe 
Waltham aud Flora. ir run in : 
' 3 OE te words 
11. So where the order v ys V hercas the perſon in all pro- as „ þ 1 3 
b:li " lt a Ca 5 "_ 15 E P 5575 ES] j I d. I! id | 88 _ 3 
lily is life 79 Pecoine cu tuble, it was held goo bid. 1oren d in- 
| formation 
that F. S. &c. and may become chars alter therefore we belieting it ta be true, do order, &. Whereas 
it ouglit to nave been (likely to become chargeavie) according to the ſtatute 12 & 13 Car. 2. cap. 
12 Toren prion may by poſibilny become chargeable though there is not the Tealt proba» 


bility of it, XIS. (Cafes, Hell. 4 Geu B. K The Ring 
1711 111 the COUNLY 01 Lincoln. 


12. An order for the removal of a poor perſon was quaſhed 
becauſe there was un jud ment of the juſtices concerniug the laſt 
legal ſettlement, but ory te cath of a woman 2 Shaw's Pract. 
Juſt. 53. cites Salk, 485.-- And Shaw's Pariſh Law 229. cites 
S. C. but there is no ſuch point there.] 

13 It was moved to quaih an order of 2 juſtices z the eder 
reniot es 5 avife of F. S. late 5 o Normanton. It was objected, 1it. 
That it does Ha! aprear when that Twas, it May bee or 10 years 
ago; nr docs it appear that the auife was in the pariſh at the time 
of the removal. 2dly, That it is /aid, likely to become char geable, 
and net ſuid to <what pariſh or where, may be it may to her huſband. 
The ourt ordere them to ſhew canſe. Poor's Settlements 
117. pl. 158. Trin. 1724 Pariſh of Normington v. Edlington. 

14. Several orders of removal have been qua/hed, becauſe the 
corun'y was only in the margin, and t in the body of the order. 


8 Mod. 319. Mich, 11 Geo. in the Cate of the King v. Auſtin, 


(F) Orders of Removal. Good. In reſpect of 


the Matter. 


USTICES may make one order to remove foveral families, and 
upon appeal to the ſeſſions, they may reverſe it quoad one. 
Comb. 478. Paſch. 10 W.3. B. R. Anon. 

2. An order made t remove a par man and his family from H. 
to C. was quaſhed, becauſe all might not be removeadle , for if a 
woman has children in a pariſh where ſhe 1s ſettled and marries a buſ- 

band fetled in another pariſh, if thoſe children are above 7 years * 
old they are not to be removed. 3 Salk. 260, Mich. 10 W. 3 
B R. Anon. 

3. An order of 2 juſtices for the removal of a poor perſon was 
quaſhed at the quarter ſeſſions, and before the poor perſon came back - 
to the pariſh, whoſe order was queſhed, they make a new order to fix 
him in another place; and per Cur, it cannot be good, becaule a 
new order ought not to be made till the party was come ms 

an 
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An order 
of removal 
which was. 


er of removal was thus, viz. we believe this fad? to confirmed 


Salk. Eo 


v. the Inhag itants of Ierlby and Willer- 


The book is 


as here. 


Shaw's Pas 
riſh Law 
225. cites 
S.' Go 
Poor's Set- 
tlements 
256.pl.2 Te 
Cites 8. 


#1 
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465 Removal, 


and if that order had been confirmed here, : would not make it 
good, becauſe it was merely void. 12 Mod. 633. Hill, 13 W. 3. 
Pariſh of Golitone v. that of | aſt-Grinftonc. 

4. 2 here as Fo S. 4 anf intruded into the par -f A. aud 1. likely 
10 be, ome >< ar geable; the/e are tg Femme < un avith + 3 -þ :ldren. Quaſhed 
as to the children, for they h. we removed more than is complained 
of. Poor's Settlements 29, as 45, The Parith of Newington's 


EE LIES ESPE Rata i. Ad 


Cate. 

5. A poor perſin with lis s far nity was /ett!/cd at St. Bride's, his 
71e: after lot? t him, and . ae A 585 A, B. and had ſe vera thildren 
by him, the juſtices ſent the woman and her children 19 the pariſh of 
St. Bride, where the firſt huſband was fe:tic d, and the matter 


was found {pecially, an! {et forth in the order that they had not 

| 466 | ſeen one another for ſeveral years. The Court were of opinion 
they were baffards, and quathed the order as to the children 
being fond from St. Andrew's to St. Bride's. Poor's Settlements | 
77. pl. 102. Parith of St. Andrew v. St. Bride's. 


| 
; 
ſt 
N 4 
| 
| 


Se Fp. g. (G) Orders of Removal. Good in Reſpect of 


: 

former Orders. 

| 3 ; 

| 12 Mod. "HM. WAS removed by order of 2 juſtices from the pariſh of 
358. Faſch. A. in Warwickſhire 1 Cal wry in Oxfordſhire, and 


S. C. b; 
name of the ſhire, It was objected that Chalbury ought to have applealed, 


3 the and got the order upon them diſcharged, to which Holt Ch. J. 
= 8 agreed; for ſending the poor man to a 3d place is falſicying the firſt 
ping-Far- order, which cannot be done but by apt cal; for the order of 2 juſtices 
— np is a determination of the right againſt all perſons, till it be re- 
rin Law verſed; Chalbury ſhould have appealed from the Warwick- 
239. cites ſhire order, and got that ſet aſide, and ſent the man back 


S C.— thither, and the juſtices there ſhould have ſent him to Chip- 


12 W. 3. from thence by order of 2 juſtices to Chipping = Farr ingden in Berk- 
| 


== = ping-Farringdon; therefore naught, 2 Salk. 488, Trin. 12 

73. Neli . 3- B. R. The Inhabitants of Chalbury v. Chipping-Far- 
Ju. 448, ringdon. | 

won 2. A, came to Peterborough ; the juſtices font him to Wool- 


ſton by a paſs ſaying he was ſettled there; two other juſtices ſent him 
back to Peterborough ; it was held that the 2 firit juſtices erred 
| by tending him by a pals, it appearing he bad a ſettlement; but 
that did not juſtify the former error; for where a perſon is re- 
moved, it is by an authority in a judicial manner, and they may 
jend him forward, but not to the fame place again, Poor's Set- 
tlements 84. pl. 113. Stamford Baron v. Woolſton. 
3. The pariſh of Pottern removed J. H. his wife, and ſeven 


| children ts the pariſh of St. Giles in the Fields. The pariſh of ; 
| St. Giles ſent them back to Pottern, without ever appealing to the l 

quarter ſeſſions as they ought, the order of the 2 juſtices being t 
| a judgment which continues of force till ſet aſide upon the ap- 


peal. Both the orders were removed into the King's _ 


Bemoval. 


and the Court confirmed the Pottern order, and quaſhed the 


| . 
Middleſex order for the irregularity, Poor's Settlements 126. . 
pl. 174. Inhabitants of St. Giles in the Fields v. the Pariſh of 1 
Pottern in Wilts. 1 


4. A man and his wife and family were removed, and the chil- if 
dren appearing to be baſtards were ſent back again to the former 
parith z but the tirit order was held final, and the rule being 
granted to ſhew cauſe, it became abſolute. Trin. 5 and 6 
Geo, 2. B. R The King v. North Petherton. 

5. . and B and his wife were removed by an order of 2 
juſtices from the parith of C. to D. and the order for want of 
an appeal at the next Quarter Seſſions zwar confirmed; aſter- 
wards it appearing that B. was never married to A. ſhe was re- 
moved back again to C. by anther order of 2 juſtices, which order 
was likewiſe contirmed at the ſeſſions; the Court were clear of 
opinion that the laſt orders were bad, and that the frft order 
confirmed at the ſeſſions whether upon appeal, or for want of 
appeal muſt be concluſive to the contending parijhes upon the antho- 
rity of the caſe above. Mich. 15 Geo. 2. B. R. Pariſh of 
Berkeſwe | v. Balfal, 


A 
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(H) Orders; No- appealed rom to the next Seſ- [ 467 
ſions. The Efect thereof. 


: 
1. I. was held by the Court for a general rule in cafes of orders S. P. per | | | 


ſe; f 25 3 „„ Cor 
for removal, that if the pariſh to which the poor perſon is Mod. G68. 


removed, does not appeal in time, ſuch order is conclufive to the con- iti. 24 W. | 
tending parithes, and indeed 79 all pariſhes, exce/t where an after 3 * | 
1 5 ie King 
ſettlement can be fixed. Dalt. Juſt. 246. cap. 73. | „ 
of Mitton. — S. P. 2 Shaw's Pratt. Juſt, 25.8. P. Shaw's Pariſh Law 230. cites Mich. 
6 Ann. Great Sanke-Batton, aud Chittow (Pariſhes). 


8 PIR 5 . 4 * 
* 4 
=_ — —ꝛ So Sou oe Spe K———̃ ̃ hſ WS. AER tres + —— — 
— > — 


2. A poor perſon was moved in 1694 from Weſt Starring to Two juſ- 


Findon; Finden does not appeal, In 1700 the man comes to — : 


Thackham, and Thackham ſends him by order of 2 juſtices t9 the county þ 
Findon ; Findon appeals, and the order was diſcharged, All 3 of Suffolk, | 


being now brought up by certiorari, it was moved to quaſh the 94 an | | 


order wade upon appeal, and urged, that Findon was bound te 19th of 
by the firſt order from Weſt Starring to them, from which they , 79 te- 


never appealed, with reſpect to all the world, and are con- 7 32 


cluded to ſay, that the place of his laſt legal ſettlement was not % Al- 
with them. But in the reſpect of the diſtance of time the dn. At the 


. . ; t - 
Court could not tell but he might have gained a new ſettlement — | 


at Thackham, and that might appear to the juſtices, and they Aldzrton ape ; 
might have good ground to diſcharge the order of the 2 2 ‚ 
juſtices; then the counſel offered to produce an affidavit, that Ade. 
there was no new ſettlement proved; but the Court held they On che aft 


could net examine that by affidavit, nor enquire thereby into the 2 my 


reaſon 


— —— —ͤ—ę— n — 6 
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4er by 2 74/- reaſon of making the order, 2 Salk. 489. Hill. 12 W. 3. 
_ for the B. R. The Inhabitants of. Thackham v. Findon in Suflex. 
removal of the ſaid man from Bandſey to Felingtome, upon which: there was no afheal. In Sept. 
wert there was an order by 2 Juſtices 0 /emorve the ſaid man from Felrngtowe t. All 1701 alvurelad, 
all the orders were removed by certiorar, and the Court was moved to quaſh the gd, vecaule 
the 2d had become abſolute, there being no appeal from it. The counſel! on the other ſide agreed 
that the 2d order became abſolute, and bound all perſons as to all precede t ſettlemcuts, but 
inſiſted that it ought to be intended that the man had gained a ſubſequtan Tſettlem nt in Alder- 
ton between the time of the 2d order and the gd; but the Court held, that feeing the man was 
fixed upon Felingtowe by the 2d order, if he had gained a ſubſequent ſettlement in Alderton it 
aught to appear, and tor want of its app*aring quaſhed by the 3d order. M5. Caſcs. Mich, 4 
Geo. B. R. The Town of Aiderton v. the Tyuwn o: Felingtowe. 


This ou 3. A poor perſon living at St. John's Wapping, came and 
agreed to 


iich. & dived in St. Andrew's Holbourn, and there gained a legal ſettlement 


Ann. The and then removed to St. Clements Danes, and there gains a legal 
King v. Fe- fettlemenut, and then goes back to St. John's Wapping, jrom whence 
terboroush. Bp ig removed by an order of 2 gujtices to St. Andrew's Holbourn, 
20 let flip the opportunity of appealing at the next+ Duarter Seſſions ; 

but afterwards gat the ſaid perſon to be removed by an order of 2 

Juſtices ts St. Clem nts Danes; fir St. Andrew's Holbourn did 

nat know until after the Quarter Seſſions that he had gained a legal 
ſettlement in St. Clement's Danes ſince the ſettlement gained in 


St. Andrew's Holbourn ; this matter being referred to Judge 


Powell, he deſired the opinion of the Cou in it, who all held 


that the perſon ought to be ſettled In St. Andrew's Holbourn, 
for they having miſſed the opportunity of appealing it ig conclu- 
five upon them, and there cannot be a ſubſequent order of 2 
juſtices to remove the perſon to another parith, and this is for 


the benefit of poor perſons that they may know where they are 


to be fettled. MS. Cafes. Hill. 3 Ann. St. Andrew's Hol- 
bourn v. St. Clement's Danes. 

4. If a poor perſon be removed from the pariſh of A. ti the 
parith of B by order ¶ 2 juſtices, and the pariih of B. remove 
him to the parith of C. the order of juſtices removing him to 
the pariſh of B. is become final; becauſe B. did net appeal to the 
Quarter Seſſions. 10 Mod. 84. Paſch. 11 Ann. B. R. 
Anon. i | | 

468 ] 5. A poor perſon is ſent to the pariſh of Stepney, who do not 
appcal, &c. except was taken that the removal ought to have 
been to the hamlet of Spittlefields;, for Stepney is divided into 4 
townſhips, and the poor have been removed from one town- 
ſhip to another in the fame pariſh, ang the ſtatute takes notice 
of townſhips as well as pariſhes, and Spittleficlds is a hamlet of 
Stepney Per Cur. if a perſon is removed to a ꝛurong pla e that place 
enghtto appeal, and ſo Stepneyought to havedaneitit were awrong 
place, or elſe the order will be es ge e them; but 
this is a matter here out of the record. Juſtices bf the peace are 
not obliged to take notice of the diviſions of pariſhes into ham- 
lets and townſhips, which maintain their own poor ſeverally 
and diſtinctly; and Stepney here upon an appeal might have e 

[4 


hw  « 
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that the perſon did beling to the hamlet of Spittiefelds, which might 
have been a reaſonable cauſe to diſcharge the order; two ham- 
lets within a parith are the fame as two parithes, yet church- 
wardens are overicers of the poor of the whole p. arith (though 
ſo divided) and have a fuperintendency over the whole hamlets 
and townſhips, M$. Cates. Paſch. 11 Ann. B. R. Pariſh of 
Spittlefields v Bromley. 

6. Two juſtices make an crder an FE 208; of November to re- 
move the pauper and his family from A. to B. and at the next 
ſeffrons, no appeal biing broueht, the pariſh of A. gets 7he order to 
be confirmed, and at the Laſter feflions following the pariſh of 
B. appeals, and then the order of 2 juttices, together with the 
order of confirmation is ſet atide, Now it was moved to ſet 
afide the laſt order of ſeſſions, and that the 2 former orders 
might ſtand It was held per Cur. that it was not necetlary on 
the ſtatute that ze appeal ſhould be brought at the next ſeſſions 
alter the making of the original order; but that it eder if 
made at the next 75 Nons after fervice if the orden; for till then the 
party bas no notice to bring the appeal, and therefore can be in 


no default, Trin. 16 Geo. 2. B. R. Pariſhes of Northbrady 
and Rode. | | 


+ 


(I) Orders of Removal confirmedon Appeal; The 
Ef: & thereof. 


WO juſtices of peace made an order to remove J. R. his 
wife and 3 children from Rowborough to Broad-Chalk, 
which order, o appeal to the | Quarter Seflions was cor fi firmed. 
After this R. with his wife and 3 children came into the pariſh of 
Downhead, whereupon 2 ju/{ices reciting the former order and con- 
fer mation ond him to Broad-Chalk : and now it was objected 
to this order, that it did not appear that one of the juſtices was 
of the quorum. Mr Northey on the other fide argued it was 
not neceſſary here, becauſe it was not an original order, but an 
order made in purſuance of an order of ſeſſions: and per Cur, 
a ſettlement by order on appeal binds all parties; e paar 2 
goes to the part iſh from whence he is removed, the Nous nu. ſee their 
order obeyed ; but if he goes ia another pariſh not concerned in the ap- 
peal, then if ig proper far 2 j«f/ices of the peace ?9 remove him t9 
the pariſh where he was ſettled by the ſefſrons by original order, but 
then it muſt appear therein, that one of them was of the quorum. 
Quaſhed. 2 Salk. 481, Hill, 9 W. 3. B. R. Parith of Down- 
head v. Broad-Chalk. 

2. A. came to Harrow, and being likely to become chargeable 
was removed to Ryſlip; Ryſlip appealed ; ; and upon the appeal A. 
was adjudged to be ſettled at Ryſlip; afterwards Rytlip diſcovered 
that Hendon was the place ot his laſt legal ſettlement and tent 
him thither 3 and the queſtion was, whether after the adju- 
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held the ad- cation upon the appeal, Ryſlip was not eſtopped againſt all the 
eee world, to ſay that Ryſlip was not the place of his legal ſettle- 
Ryſlip a- ment? And per Holt Ch. J. R/ zs eftzpped, to ſay otherwiſe; 
gunit all for if Ryilip had not been the very place of his laſt ſettlement, 


lons and EA . 
| 3 be- the juſtices muſt have ſent him back to Harrow, who were firſt 


cauſe the poſſeſſed of him, for that reaſon, becauſe they were poiſefled-of 
, ——« yy him, and he did not belong to Ryſlip; and now this is in effect 
@s to R/ the ſame queſtion again, viz, Whether he belongs to Ryſlip ? 
eas tried in which quettion has been already determined on the appeal, who 
8 1 have adjudged that he was ſettled at Ryſlip; now this point 
Harrew for being determined, the appeal muſt be final and concluſive, 


* had x otherwiſe there would be no end of things; and the rather as 
ormerly DEP * ; : 

e to Ryſlip. 1it, Becasſe Rytlip was party to the /ait wherein 
them to this determination” was made, and yet H. may be eftopped 


8 where it is not party to the ſuit; and Holt Ch. J. remembered 
ang na” or- 


r. the Caſe of THoRN TON axnD PicxxRHSG; where it was adjudged 
der revert- ed : 3 
ed) they that if H. be adjudged by 2 juſtices ts be the father of a baſtard 


ue «t li- child, he is eſtopped againſt all mankind to ſay the contrary, 
fans o and any man may call him ſo at his pleaſure. 2 Salk. 524. 


any otzer Mich. 10 W. 3. B. R. between the Inhabitants of the Parith of 
pace, aud Harrow and Ryſlip. | 


Were not c- 
Ropped; becauſe the juſtices on the appeal did not adjudge him now to be ſettled at Harrow, 
though they adjudgea him now to be ſettled at Ryſhp, fo that the other point was not ined 
Þut Turton and Rokeby contra. Aojurnatur, Ibid. - Ld. Raym. Rep. 394. S. C. By 
name of the King v. the Inhabitants of Ryſip, Hendon, and Harrow; but ſays, that Turton J. 
was of opinion that it wes very hard to conclude Ryſlip againſt a gd pariſh, which was diſcovered 
after the adjudication of the appeal to be the place of the laſt legal ſettlement. And (by him) it is 
contrary to the practices of alf the juſtices of England. Ideo adjornatur. — S. C. Ld. Raym. 
Rep. 425. Where Holt Ch. J. and Couid J. wrre of opinion that Ryſlip was concluded; but 
Rokeby J was of opinion that the appeal to the ſeſſions was not final in any cafe, but it may be 
removed into B. R. and examined there upon the merits. Turton J. was of opinion that Ry ſlip 
ſhould be concluded 2gatnft Harrow but not againſt Henaon, becaute Hendon was not party to 
the ſuit. The Court being di ide d, it was adjourned till the next Term. 

Poor's Scttlemeuis 224 pl. 299. cites S. C.— 5 Mod. 416. S. C. by name of 
the Pariſh of Ry flip v. Hardon. 3 Salk 261. S. C. by name of the King v. Ryflip, 
Shaw's Pariſh Law, 198 cites S. C. — 8. P. For the juſtices cannot remove him but to the 
place of the laſt legal featicment, and ſhewing any later place of ſettlement will diſcharge the 
order on the appeal. And there is a direrſity between an erde diſcharged, and an order confirmed 
en app al, or not appeal:d /rom; tor in the firſt the matter is at large as to all places but the place 
to which the poor man was lent, which upon the appeal was determined not to be the place of 
Bis legal ſeitle ment; but in the latter cafes the place to which he was ſent is bound, and the 
order final and concluſive as to all the world. 2 Salk, 492. Paſch. 1 Ann. B. R. Swanſcomb 
Pariſh v. Shensheld Paiiſh. —— Dalit. Juſt. 249. cap. 73. cites S. C. Juſt. Caſe Law 246. 
cites S. C. 2 Shaw's Pract. juſt. 24. cites S. C. — S. P. Ibid. 2g. — S. P. Ibid. 28.— 
Shaw's Pariſh Law 196. citcs S. C. Ibid. 249. cites S, C. Nelſ. Juſt. 548. cites S. C 
— 8. P. For confirmation on appeal is an adjudication that this is the place of the parties laſt 
Jegal ſettlement, which cannot be avoided by the pariſh by whom it is made. Per Holt Ch. J. 
2 Salk. 527. Mich. 13 W. 2. B. R. Minton Pariſh v. Stoney Stratford, —— 12 Mod. 668. S. C. 

name of the King v. the Pariſh of Minton, | 

If an order of juſtices for the removal! of 2 poor petſon be confirmed on aþpral, the appellants are 
ever concluded from diſcharging themſelves of that poor perſon as to all places; for if another 
pariſt than that from whence he is ſent to them by the 2 juſtices he the /2t place of his legal ſettle= 
ment, they may ſend him thither by an order of 2 juſtices, to be made for that purpoſe; or upon 
appeal, another place being the place of his laſt legal ſettlement may be given in evidence at the ſeſ- 
Gons upon the 4 al. Per Cur, 12 Mod. 348. Trin. 13 W. 3. Anon. | 


If onappeal 3. It was moved to quaſh an order of juſtices, for that there 


— was a former order from the pariſh of A. to the pariſh of Pet- 
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worth, and this order being affirmed an appeal to the ſeſſions, 
it was final not only between the parithes that were parties, 
but all others, except a ſubſequent ſettlement could be found out; 
that therefore this order, which was to remove one W. P. and 
K. his wife, together with 3 children, from Petworth to Ring- 
more, ſhould be quaſhed; and the court held this exception 
good. 10 Mod. 25, Trin. 10 Ann. B. R. Petworth Pariſh's 
Caſe. 

oi Sbippingſarrinadon 
Inhabitants of Packworth, 


S. P. per Cur. Poor's Settlements $4. pl. 112. The 


4. A difference was taken between an order of reverſal and 
an order of c:nfirmati;n; for this muſt be taken to purſue the 
original order, and to be founded upon the fame reatons; and 
therefore mutt fall to the ground it the original order be erro- 
Gibb. 255. Paſch. 4 Geo. 2. B. R. in the Cafe of the 
Parith of Sympſon v. Wroughton, 


(K) Orders of Removal Repealed, and the Effect 
thereof. 


I, IF a poor perſon be removed from one place where nat legally 

ſettled, to another where not legally ſettled, the ſ:/:5ns upon 
appeal may grafſh the order, but cannot remove to a zd place. 
Per Holt, Cumb. 286. Trin. 6 W. & M. B. R. Wale's Cafe. 

2. A poor man by the order of 2 juſtices was removed from 
the pariſh of Sr. A. th the pariſh of King fton-Bow/ey as the place 
of his laſt legal ſettlement, from which order King /i;n appealed 
to the next Quarter Seſſions where the order vas diſcharged ; at- 
terwards this poor man «vert 40 Beddingham; from whence by 
another original order of 2 juſtices, he 2vas again removed to 
King /t;n-Bowſey ; which laſt order being removed by certiorari 
into B. R. it was now moved that it might be quaſhed; be- 
cauſe upon the appeal Kingſton had been diſcharged, which 
could not be if that had been the laſt place of his lawful ſettle- 
ment; therefore it was inſiſted, that Kingſton was finally ac- 
quitted, But per Cur. the order made upon the appeal is final to 
none but to the & contending pariſhes who were parties to the appeal, 
and not to ſtrangers, as Beddingham is in this caſe. Carth. 
516, Hill. 11 W. 3. B. R. Beddingham Pariſh v. Kingſton- 
Bowſey Pariſh, 

3. A poor woman with child being unmarried, was by order 
of 2 juſtices removed from Weſtbury in Wilts 13 Coirham, and 
brought to bed there; Coſtham appealed at the next ſeſſions, and 
the order was reverſed ; afterwards by order of 2 juſtices the child 
was ſent back to Coſibam; they appealed, and the order was con- 
firmed. At laſt all was removed into the B. R. And per Cur. 
the birth at Coſthim did not ſettle the child there, becauſe it was 
under an illegal order procured by Weſtbury, which order being 


Vor. XVIII. O0 reverſed, 
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cites S. C. 
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249. cap. 
73. cites 
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2 Salk. 532. 
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Poor's Set- 
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1 46. pl. 1 91. 
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— whereas complaint has been made to us, &c. That hs 
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22 2 reverſed, the matter is no more than this, that they unjuſtly 
» Shaw's Procured the woman to go thither. Salk. 123. Trin. 3 Ann. 
Pract. Juſt. B. R. Pariſh of Weſtbury v. Coſtham. 


48. cues 
§. C. by name of Corſham v. Weſtbury. 


4. A poor perſon was removed from A. to B. The order tba. 
quaſhed, Afterwards A. ſent him to D. This order was /tk-1vi/e 
quaſhed, Afterwards the pariſh of A. ſent him to B. again; and 
it was moved to quaſh it, becauſe there were 3 months inter- 
vening, from Auguſt to December following. On the other 
file was cited the Caſe of BAR RO] axp.EnGCLEBY, where there 
were 9 months intervening from the time of the firſt removal, and 
quaſhed; the court not intending there was any tubſequent 
ſettlement. Quod Curia conceflit, and the order was quathed, 
Poor's Settlements. 113. pl. 152. Paſch. 1723, The King 
v. the Inhabitants of Carlton. t 

5. If an order is gquaſhed for form at the ſeſſions, which is a grid p 
order, and after they ſend the party back; yet the order being 1 
good, it ig final, and a bar to all ſubſequent orders. Poor's 

ettlements. 119. pl. 160, Hill. 1724. Moyer Hanger v. 
Warden in Bedfordſhire; 


1. C) VERSEERS of A. are to remove, and they of B. to re- 
ceive; and one order was directed to both pariſhes to remove 
and receive, and therefore quaſhed ; for it is entire; and though 
_ counſel ſaid, here is a good judgment, that they were laſt le- 
gally ſettled in B. yet the Court anſwered, that was but the 
Opinion of the juſtices, and the foundation of their judgment 
which is, that he be removed, &c. Cumb. 325. Paſch. 7 W. z. 
B. R. The King v. Trinity Pariſh Exeter, alias Belvin's Caſe. 
Shaw's Pa 2. Warrant to remove a poor man was directed to the conflable, 
riſh Law &. and ſays nothing of church warden or overſcers, per Cur, fincc 
238. cis the conſtable has executed the order it is well enough, though 


—— 2 in ſtrictneſs he was not bound to obey it, though directed to le 9 
— it him; for if a, juſtice direct his warrant to any perſon by name N 
ſeem, that Who is no officer, the perſon is not bound to obey it; but if he : 1 1 
the juſtices does, and it is a matter within the proper juriſdiction of a juſ- 7. 
of peace tice of peace the warrant will bear him out, and he may 74 Few 
poder under it. Carth. 449. Paſch. 10 W. 3, B. R. Wangford. as 
cr a cefts p 


ial of Brandon. 


tO ex 

3881 256, 3. Two orders were returned; the firſt for ſettling a poor 
; and the ſecond a confirmation of the firſt, upon an ap- 
King v. St. peal to the Quarter Seſſions. The firſt order recited, that 


ba 


i. — a 
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had of late intruded into the pariſh of St. George's, we adjudge 
him to be laſt legally ſettled at St. Olave's ; theſe are therefore 
to require you to convey the ſaid T. G. to the pariſh of St. 
Olave's; and the direction upon the order was, 7s the church- 
wardens and overſeers of the poor of the pariſh of St, Olave's. 
„ weg, for they ought, and can only, order the pariſh 
officers where the intruſion is made to make the removal. 
2 Salk. 493. St. George's (Inhabitants) v. St. Olave's, South- 


KC. 
Nelſ. Juſt. 
$49- Cites 


Shaw's Pa- 
nh Law 
198 & 240. 
cites S. C. 
Dalt. juſt. 
248. cap. 73. 
cites S. C. 
2 Shaw's 


wark. Pratt. Juſt, 
| 26. cues 
S C Exception being taken to the direction of an order. The Ch. J. ſaid, it was not neceſ- 


ſary ; becau'e if the juſtices follow the words of the act (ſcil.), order the poor prrſon to be remoned 
from ſuch a pariſh to ſuch a parrſh, there needs no more, neither need the juſtices order the pariſh to 


hich the perſon is ſent to recerre and provide for him ; becauſe the act does not make any provi- 


hon for this, but only ſpeaks of the removal, and the other is of conſequence, MS, 


7 Geo. B. R. 


4. An order recited, whereas J. S. and his wife were laſt ſet- 
tled in Clypton; theſe are to order you the churchwardens of Clypton 
to repair to the pariſh of Raviſtect, and to relieve them, they being 
ſo ſick that they cannot be removed. Per Cur. the juſtices have 
no authority to ſend for officers out of another pariſh, but are 
bound to maintain the poor as long as they continue with them. 
And per Powel, no pariſhioners are to be relieved till they are 


Caſes. Hill, 


Shaw's Pas 
riſh Law 
199. cites 
S. C. butin 
the 5th edi» 
tion it is 
211, —— 

2 *haw's 
Pract. Juſt. 


carried to the pariſh. —_— Poor's Settlements 31. pl. — 
49. Paſch. 1712. B. R. Clypton (St. Mary's) v. Raviſtock in Caſes, pl. 14. 
Devon. Tri. 2. 


S. C. by name of the Queen v. Raviſtock (Inhabitants.) 


5. Order by 2 juſtices was directed to the churchwardens, Wc. of 
Binſtead, and to the shurchwardens, &c. of Banſlead, and whom it 
may concern; and it is not ſaid who to convey or who to receive. 
The Court ſeemed to incline, that it ought to be quaſhed ; ſed 
adjornatur. 11 Mod, 268. Trin. 8 Ann. B. R. The Pariſh of 
Binfield v. Banſtead. | 


(M) Expences allowed. What. [ 472 } 
1. 9 Geo. 1. cap. 7. ENACTS, that if the juflices ſhall at their Exception 


ec. 9. uarter- ſeſſions, upon an appeal concernin — 
the 1 of any poor Farr — in favour of the . — o_— 
they h award the appellant ſo much money as ſhall have been rea- _ at the 
fonably paid by the pariſh on whoſe behalf ſuch appeal was made for — 
the relief of ſuch poor perſon, to be removed in the ſame manner as ftaute; 1ſt, 


ceſts on an appeal, by 8 & 9 I. 3. cap. 30. ; 2 
colts, without ſaying ſo much was expended or laid out. The Court ſaid, it appears by the oath of the 
patties that ſo much was laid out. A ad exception was taken, that the order /ays it was upon 
hearing of the appeal, and does not ſay, there was an appeal lodged. But the Court ſaid, it was 
well enough; for there muſt be an appeal, or elſe they could not hear it and they nced not be 
ſo nice as in ſpecial pleading, So the order was confirmed. Foley's Poor Laws 347. Paſch, 
12 Geo, B. R. The Pariſh of Maiden-Bradley v. Wallingford Pariſh in Wilts. . 


For more of Removal in general, See Wa , Certificates 
Pan Seffions, Decclement of Poor, and other Proper Titles. 
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ent. 


foe Refer (A) Of what Thing it may be granted. [bat 
WR” Eftate Grantee ſhall have by the ordse.] 


Br. Confir- [1, TF a man leaſes a maner for life, and after grants 0 certar 
_—_— rent to take out of the ſaid manor, by the hands gf the leſſe, 
rn and bu aſſigns, and of others into whoſe hands ſrever the ſuid manor 
Grants, pl. ſhall come, This is a good grant in fee, and ſhall continue after 
8 the death of the leflce of the manor. 26 Aſſ. 38. Adjudged. | 
Rents, pl. 14. cites S. C. but I do not obſcrve thoſe words of taking by the hands of the leſſce 
and his aſſigns, and of others into who'e hands ſoever the {aid manor {hall come in any of the 
ſaid titles cited out of Brook; but it is in Lib. Aſſ. pag. 126. b. towards the end ot pl. 33 whuc!: 
is very long, and is there mentioned in @ nota, but is not mentioned iu the ate of the gate. 


2. If a man /eaſes his land 70 J. S fir life, rendering 25. ren! 
per ann. and. after grants to another 25. out of the land which J. S. 
holds of him for term of life, to the grantee and his heirs during the 
life of the grantor, this ſhall be taken a grant of the new rent 
by him in reverſion, and the grantee ſhall have the rent though 
15 S. die, Br. Rents, pl. 24. cites 34 Aff. 4, Per Shard and 
iſher. | | 
_ — . 3. Aſſiſe of a rent out of a rent lies not; for a rent cannot 
be made iſſue out of a rent, by the opinion of the Court; for the ſtatute 
rendering 5 of Welt. 2. 25. gives aſſiſe in loco certo capiendo, which is not 
marks rent, a rent, and a rent cannot be put in view. Br. A ſſiſe, pl. 2. cites 


and the 
feofter 3 H. 6. 20. 


grants 2 marks farc: of the 5 marks; this clearly is a good grant, with the attornment of the terte- 
naut, as it ſeems. BI. Grants, pl. 3. cites S. C. | | 


[ 473 ] 4. A rent cannot be granted out of a piſchary, a * common, an 
The mutual advotuſen, or ſuch like incorporeal inheritances ; but a rent may 


. — be granted out of lands or tene mente, whereunto the grantec my 
ties cannot have recourſe, diſtrein, or which may be put in view to the re- 
char 1 Li 

arge +, Cognizors of an aſſiſe. Co. Litt. 144. (X) 
rent which is not chargeable by law; as out of a Hundred or advowſon. 7 Rep. 23. 2. b. Per 
Cur. cites go Af. 5. nor out of 2 fair, cites 14 E. g. tit. Scire Facias 122, The Earl of Kent's 
Caſe, —* C10. J. 679. Saunderlon v. Harriſon, 


(B) Rent 
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(B) Rent Seck. By what Words it may be 
granted. 


.. F rent be granted precip ie num apud the manor of D. and if 5. - And 
it be arre.r that he fhall diſtiruin in other land, in the fame 2 = * 


or other counties; this is rent ittuing out of the manor of D. and ap»4 mare. 


not out of the other land; but the diſtreſs is but a penalty. my made 
e rent to 


41 E 3. 15. b. 41 AT 3. Adjudged. j be iſſuing 
out of the manor, as if it was precipiend. de maner, &c. and ſo it is rent-ſeck out of the manor of 
N. and a rent-charge out of the oth. r lauds where the diſtreſs is limited, and aſſiſe hes well. Br. 
Charge, pl. 3. cites 41 E. 3. 15. 8 ; , 

Br Afliſe, pl. 359. cites 41 Aff. 3. that the grant was to diſtrain in all his lands in D. M. and 
R. and the aſſiſe was brought in D. owly put in view, and M. and R. were in another county, 
and yet good; for de, apud, in, vel, de tali tenemento, are good words of charge, and the writ 
awarded good. S. P. as to the de, apud, &c. Br. Charge, pl. 26. cites 29 All 23, Per 
Thirn. 

If a man at this day grants a rent precifiend. de terris cs tenementis fu is in D. or exe unt. de 
ter:is ſuis in D. and w1thout clauſe of diſtreſs, this is a rent- ſeck; and it che grantee gets ſeuin, he 
Jhail have aſſiſe, ard denier of it is a diſſciſin. Br. Rents, pl. 21. cites 9 E. 4. 29. 


2. If a man grants a rent percipiendum in manerio de D. this Ibid. ol 
F. Cites 


is a good rent- ſeck iſſuing out of the manor. 41 Aff. 3. Per 24 
Tank.) 'Y 
3. So if a man grants a rent percipiendum de manerio de D. 
it is a good rent: ſeck iſſuing out of the manor. 41 Aff. 3. Per 
Tank ] | 
| 4. If a man obliges by a condition himſelf, his goods and lands, in See (D) pl. 
fuch a county, in ſuch a ſum, if the condition be not performed, rms, ” 
this is a ar rent iſſuing out of the land, though there are not ned a 


words of taking, nor in what place nor vill to take. 18 E. 3. _ to „ 
er, an 


32. b. 18 Aff. 54 b.] by condition 
tound him and his 500ds and lands in 2 counties, and it was held a good charge to diſtrain i; there 
Le a Clauſe of diitreſs, but not to have aſſiſe; and without diſtreſs it ſeems a good rent ſech, it he 
gets ſciſin. Br. Charge, pl. 21. cites 18 Afl. 1. 3 

It one feiled in tec binds his goods and lands to the payment of a yearly rent to A. of B. this is a 
good rent-charge with power to diſtrain, albeit there be no expreſs words of charge, nor to 
diſtrain. Co. Liu. 147. a, | 


C5. If a man grants 79 another and his heirs an annual rent of Br. Alte, 
20s, of his mill of C. percipiendum annuatim de ſe & heredibus ſuis e 
in perpetuam. By thoſe words this ſhall be a rent iſſuing oat Chag, pl. 
of the mill; for it ſhall be intended by the laſt words, that he 24<4c55.C. 
thall take the rent of him and his heirs in his mill. 22 Af. 66. 
Adjudged.] 4 

(6. If a man grants and confirms to another in fee 10s, rent to The book 
take out of certain land, which rent he has of the grant of his father ; |\ 7 
though he never had any thing of the grant of his father, yet this und confirm 


{hall create a rent. 26 Aſſ. 38. Per Skipwith. | to you 208 


rent tor 
term of your life, to take of my lands, which rent you had of the grant of my father, though you 
— — ever any thing of the grant of my father, this is a geod title to have aſliſe. 26 Af. 38. 
er Skipwith, 


00 3 (7. If 


4 
1 


a me hr GR O_n 
- 


. — oY a= ru, wr wy wo a * 


* — 1 . 


——z— z ̃ ᷣ p22 : — 
. 


474 Rent. 
C7. If a man leaſen a manor for life, rendering 5 l. rent, and 
Fol. 424- after grants the rent to another for his life, to take in the ſaid manor 
See (A'pl by the hands of the leſſee, and of wherever hands the ſaid manor ſhall 
un come into; and after the leſce for life of the manor dies, yet th 
; rfe of the mans 1 e rent 
of the grantee ſhall continue for his life, and the manor ſhall be 
charged with it, though the rent reſerved upon the leaſe be de- 
termined. 26 Aff. 38. Per Wilby.] 
Br. Confir= [S. Se if a man leaſes a manor for life, rendering 51. rent, 
mation, pl. and after grants this rent to another in fee, to have after the death 
15. cites S. C. 3 >» | 
of the tenant for life; this is a good grant of the rent, though the 
rent reſerved upon the leaſe for lite be determined before it com- 
mences. 26 Aſſ. 38, Per Wilby.| 
[9. If I recite by indenture, that where I have granted to G. a 
rent iſſuing out of my land for life, I grant that after his deceaſe 
the ſame rent ſhall remain to B. in fee, albeit that there war 10 
ſuch grant made to G. yet B. ſhall have this rent. 21 Hf. 6. 11. 
Per Mark.) 
10. If rent be granted out of a manor, the demeſnes only, and 
not the ſervice, are charged. 5 Rep. 4. b. 
i 11. A. lee fer life, in right of M. his wife of a mill, made a 
21 us. _ leaſe thereof to B. for 17 years; B. the year after aſſigned the 
S. C. but term % C. About a year after C. demiſed to D. for 1 4 years, ren- 
not S. P. dering yearly 3 buſhels of maſlin, and one buſhel of wheat in the name 
rent on every Saturday; and if the ſame, or any part thereof, 
ſhall be unpaid or undelivered for 3 days next after any of the 
faid feaſts, being lawfully demanded, then the demiſe to ceaſe; 
D. entered and was poſſeſſed, and C. being poſſeſſed of the re- 
verſion, granted all his eflate and intereft therein to one W. R. or 
the refidue of the term of 17 years. D. attorned. One queſtion 
was, whether the rent paſſed to W. R. by C.'s grant, of all his 
eftate and intereſt. And it was reſolved by all the juſtices, ab- | ( 
ſente Popham, that the rent reſerved by fir/ leſſer for years, upon In 
demiſe of the land for a I/ term, is incident to the reverſion of | 
the ancient term, and paſtes well enough by the words of (all G 
gate) and if not, yet by the words (zotum intereſſe) the rent di- L 
vided from the reverſion will paſs, and the reverſion clearly 


A <a = 1#*#s 


Paſſes by totum ſtatum. Agreed by 3 juſtices, abſente Popham. 00 
Mo. 526. pl. 694. Mich. 40 & 41 Eliz, B. R. Davy v. Mat» yp 
ew, | 
12. If I grant rent to iſſue out of my manor of D. and put of my * 
lands and ao, in D. Ys 8. 45 a of m 24 elſewhere to the & 
faid manor belonging. This middle clauſe ſtands ſo in frame di- ar 
vided, that it ſhall charge my lands in thoſe towns, though they _ 
are no part of the manor; and yet that clauſe is incloſed with 
the manor both before and after, Hob. 175. in Caſe of Stukely 
v. Butler, cites Finch's Caſe, tal 
| m 
th 


(o) Rent 


* r 
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(C) Rent Seck. Sein. 


Ci. I a rent- ſeck be granted, and diverſe ways of payment are Cro. Car. 
paſſed before au ſelſin had of the rent, yet if after ſeiſin be $12; PE 2+ 

had he ſhall recover in an aſſiſe after demand made and non-pay- Car. B. K. 

ment, all the arrearages incurred before the ſeiſin had, as well as S. C. but 


| thoſe which were after due at the time of the demand. Mich. 5. F. dos 


not appear z 


21 Car, B. R. between Morrice and Price, per Curiam, in a for there 


writ of error upon a judgment in Wales, ] the rent 

| was given 
by will in writing; and in aſſiſe for the rent the jury (among other things) found arrearages due 
for 30 years and an half; but becauſe it was not found when the deviſor died, the judgment 
was reverſed, 


2. If a rent be granted in fee out of land, and this | ra ſ 475 J] 
_ any ſeifin of the rent, deſcends ta two coparceners, and after S. C. re- 
the baron sf the one gives ſciſin of the rent without the aſſent of the — 
ether, yet this hall bind the other. M. 11 Car. B. R. between Cro C. 521. 
Morrice and Price per Curiam, upon a writ of error in Wales Je. 4.3, 
this point over- ruled. rn 

3. If a man /eaſes land for years rendering rent, and dies, the heir 
ſhall have the rent; for this is parcel of the reverſion, and ſhall 
paſs by grant of the reverſion ; and yet it does not appear there, 
if it was reſerved to the leſſor and his heirs ; quod nota. Br. 

Rents, pl. 10. cites 14 H. 6. 26. | 

4. A tertenant was compelled by degree in Chancery to pay a S. c. cited 
rent-ſeck, which was deviſed by will out of the land, notwith- 3 Chen. 
ſtanding no ſeiſin had of it. Mo. 626. pl. 85 . Trin. 43 Eliz. A 2 
And ſays, that Trin. 44 Eliz. a like decree was made in the Caſe Calc of Bath 


of Ferrars v, Tannet. v. Moun- 
c tague. 


(D) Rent Charge. By what Words it may be 
: granted, 


Ui. IF rent be granted percipiendum apud manerium de D. and if See (B) pl. i. 
| it be arrear he ſball diſtrain in other lands in the ſame or other Ain 


. 3 . man cannot 
counties ;, this is a rent iſſuing out of the manor of D. and not grant rent 


out of the other lands, but the diſtreſs there is but a paine. my: his 
41 E. 3. 15. b. 41 Aſſ. 3. and, yet a 


rant to me, 
that if I am not paid 205. rent per annum, that then I may —_ in his land in D. = 20s rent 
her annum; this is a good rent out of this land, and in aſſiſe of it this land ſhall be put in view. 
Br. Rents, pl, 22. cites 10 All. 4. — And if rent be granted out of the land in one county, and if it be 
arrear, that he may diſtrain in land of the grantor in another county, and he diſtrains and vrings 
aſſiſe, the aſſiſe ſhall be brought in the firſt county ; but if both the lands are in one and the ſame 
county, both lands ſhall be put in view, Ibid. | 


[2. If a man by deed obliges himſelf to B. in annus redditu de See (B) pl. 


tal: ſumma percipiendum annuatim of the manor of D and he obliges 5 — — 


manerium prædictum, & omnia catalla in the munor to the dijireſs ; pl. 3. c 
this is a good rent out of D. 46 E. 3. 18. b. Curia. — —_ 2 
| | 21. Cites $, C. -S. P Co Liu, 147. &s 
Qo4 3. 
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It amounts [Z. If the grantee of a rent purchaſe parcel of the land, &c. by 
. which the rent is extinct, vet if the grantor grants again { reheas [+ 
Lut. 147. b. ing the purchaſe ) that the jir/? grant ſball fond in its force, and that 
< = 9 he may diſtrain in the 1e 5f the land, this is a good grant of a rent- 


. charg. 46 E. 3. 32. b. 


cites S. C. Per Finch. 


Br. Rents, 4 It a man grants, that if fo much of the rent be arrear, the 


1 grantee ſhall difirain for it In ſuch land, this is a good rent-charge. 
8 H. 4. 19. b.) | | | 
S. P. Br. (F. $2 if a man grants to another, that he ſhall diſtrain for fo 


Gran's, pl. RY TE e I Mi 1 L 
p- much rent in certain land, this is a good rent- charge. 9 H. 6. 9. 


with. And Co. 7. Butts 24, D. 28 H. 8. 22. b. 41 Al. 3, adjudged, 26 Aſſ. 
ſays the 38. Quære. l | 


grantee my | 
have an 2Nife, —This by conftrution of law will amount to a grant of a rent out of the land; for 


* ſhould it not do fo, the grant will be ot little ettect, if the grantee (hould have a naked Giitrets, 
g © bu by) 


and no rent; for then he never ſhould have aſſiſe thereof, &c. And this is the realon that it is 
often ruled, and reſolved that this amounts to a giant of a rent by conſtruction ef law, ut res 
magis-valeat. 7 Rep. 24. a. Per Cur. cites 5 E. g. 12. 3 All. 7. 14 All. 14. 16 E. 3. kit. 

26 Grants 64. 18 E. 3. 32. 26 Aſſ. 38. 30 Al. 12. 46 E. 3. 18. 32. RH. 4. 19. 
[ 470 ] 9 H. 6. 9. 2. 22 H. 6 11. Litt. 48. b. And that in ſuch cate the grantee ſhall not 
have writ of annuity —S. P. Co. Litt. 147. a. — D. 22. b. 23. a. pl. 141, in Calc ct Core v. the 
Ad miniſtrators of Woddye. S. P. by Portman, and fo it is if I make a frofment ein fee by decd 
indented, render ng 100. at ſuch a feaſt tor 20 years, I ſhall have a good aciicu ot debt for this 
rent, per Spuman. 


But if a 6. If a man grants to another, that whereas he has a rent out of 
rent was certain his lands, that he ſball diſtrain fer it in certain gther lands ; 
if he has net any rent iſſuing out of his land, this ſhall create a 
rent out of the land where the diſtreſs is limited. Fitz. Ma, 224. 
1ſuing out of (G) (but qure.)] 8 

he other 

2 then this is 5ut 4 penalty in the other land. 7 Rep. 24. But:'s Caſe. 


* Fol. 425. 


Sec (B'p!.6. [/. If a man grants and confirms do anther 105. rent, to take ous 
of certain land, which rent he has of the grant of his father, though 
he never had any thing ile grant of his father, yet this ſhall create 
a rent. 26 Aff. 38. per Skipwith. ] 

8. If a man leaſes a manor for life, rendering 51. rent, and after 
grants this rent io another in fee, to have after the death of the tenant 
for life, and that he may A after the death of the tenant for 
life; this is a good rent- charge though the leſſee be dead before 
the rent commences. 26 Aff. 38. Per Wilby.] 

9. Grant, that if 105. rent be not annually paid ty J. N. that he 
might diſirain in the land; the grant is a good creation of the rent. 
Per Skip. Br. Rents, pl. 14. cites 26 Aſſ. 38. 

10. If a man by deed indented at this day gives in tail, or for life, 
the emainder over in {es or makes a feoffment in fee, and re- 
ferves to him and his heirs a rent, and that he and his heirs may diſ- 
train, &c. this is a rent- charge; becauſe ſuch lands, &c. are 
charged with ſuch diſtreſs by force of the writing only, and not 
of common right; and F one by indenture reſerves to him and 
to his heirs for a rent without ſuch clauſe of diftreſe in the _ 

. if » t cn 


. 3 
7 TT , 


n n 


Rent. 


then fuch rent is rent- ſeck, for that he cannot diſtrain for it; 
und if in this caſe he was never ſeiſed of the rent, he is without 
remedy. Litt. 1. 217. 

11. \lfo if one ſeiſed of land grants by deed poll, or by indenture, 
a yearly rent out of the fame in fee, or in tail, or for life, &c. 
with a clauſe of diſlreſs, &. this is arent-charge ; and if the grant 
be without clauſe of diſtreſs, then it is a rent-ſeck. Litt. ſ. 
218. | 
12. If a deed be, that if A. of B. be not yearly pail at Chriſtmas And yet ng 
fer his life 203, that he may diſtrain for it in the manner of F. &c. — 
this is a good rent- charge, becauſe the manor is charged with the granted out 
rent by way of diſtreſs; and yet the perſon of the grantor is d the 5 
diſcharged of an action of annuity, becauſe he does not grant r 
any annuity to the ſaid A. of B. but only, that he may diſtrain that he ſhalt 


for ſuch annuity, &c. Litt. ſ. 221. diltrain for 
ſuch a yeare 


ly ſum of money, in judgment of law the manor is charged with the rent, but the perſon ot 
the grantor cannot be charged, becauſe he expreſsly grants no rent, for that would charge his 
perſon ; but grants only, that the grantee ſhould diſtrain, &c. which only charges the land. Co. 
Litt. 146. b. 


13. If a man lets land for term of life, and tenant for life 
charges the land with a rent in fee, and he in the rever/ton confirms 
the ſame grant, the charge is good enough, and etectual. Litt. 

ſ. 529. | 

IT If a man by deed grants a rent-charge out of his land 7o 
ene for life, and grants farther by the ſame deed, that he and his 
heirs may diſirain in the land for the ſame rent; this amounted to a 
new grant of a rent in fee- ſimple. Co. Litt. 148. a. 

15. A ſeiſed of lands, lets the ſame at will at 101. per ann. Cro. E. 241. 
to B. and after by another deed granted eundem redditum to J. S. * : K 
for life, and afterwards the /eaſe at will determined; this ſhall not according- 
be intended eundem numero, but eundem ſpecie; and adjudged, ., Kindlec 
that the rent was well granted for the life of the grantee. 1 Le. — 
15 f. pl. 209. Trin. 31 Eliz. C. B. Kirdler v. Leverſage. L 477 J 


16. Clauſula diſdrictianis is not ſufficient in a grant to create a 


rent; otherwiſe in a deviſe, Mo. 592. pl. 798. Jrin. 40 Eliz. Noy 21. 8. 


C. B. Kingſwell v. Cawdry. C where 


| the words 
were, I deviſe a rent of 40s. fer ann, out of all my lands in H. with a clauſe of diſtreſs, pays 
able yearly at the e cn Per Cur. this 1s a good deviſe of a rent-charge by theſe words. 
with a clauſe of diſtreſs; becauſe of the intent of the devilor iu giving of a remedy, and means to 
come to that reut-charge. 


17. Leſſve for g years, if he and A, and B. ſo long lived, 
granted a rent out of the lands to W S. his executors, &c. for 
the reſidue of the term, to be paid at the houſe of B. and if it ſhould 


te behind 28 days, being lawfully demanded at the ſaid houſe, then he 


ſhould forfeit 205. for every day it ſhould be arrear; and if behind for 

6 months, being lawfully demanded at the ſaid houſe, that hen 

he might diflrain for that and the nomine pœnæ. Adjudged, that 

Wen a rent-charge. Hutton 114. Mich. 8 Car. Lamb v. 
elt. 


(D. 2.) Rent» 


477 | Rent, 


(D. 2) Rent-charge, Grant thereof Good. In 
Reſpect of the Eſtate of the Grantor, 


S. C. Nuit. 1. TENANT for life, remainder in tail male ts B, his ſon 
—— A. and heir 3 remainder to A. in tail male, re- 
mgey » . | . 
S. C Winch. mainder 79 C. in tail male, remainder to the right heirs of A. —— 
_ 45 A. and B. join in a deed, by which A. granted, and B. the ſon (being 
Holbeach then under age) confirmed, to J. S. an annual rent of 10s. per ann. 
v. Sam- out of the lands, payable half-yearly, with a clauſe  dijlreſs and 
__ a nomine pzne of 20s. for every month; A. and B. afterwards 
that . join in a fine to the 1 of A, and his heirs, A. made a feeffment to 
cited to W. R. the plaintiff, B. having iſſue living. The queſtion was, 
_ N whether this debt be chargeable on W. R. the feoffee? becauſe 
— it was made by tenant for life, and confirmed by B. in remainder, 
the like being within age. The Court inclined in opinion, that the grant 
CAE Pg was good, and ſhould bind W. R. the feoffee ; for though it 
Court ſeem. Was agreed to be void as againſt B. who was within age, yet the 
ed io agree; eſtate tail being barred by the fine, the uſe whereof was limited 
_ + "y to A. and his heirs, who granted the rent, and W. R, coming 
dethe point in under all the eſtates of A. who granted the rent-charge, 
they will therefore ſhall hold it charged, But without regard to the 
—— matter of law, judgment was given upon the pleadings. Cro. C, 
——_— 103. pl. 4. Hill. 3 Car. C. B. Holt v. Sambach. 

ett. | 
Holt v. Sandbach, Hall 3 Car. C. B. butaD.P. 


(E) Where but a Penalty. 


. 


Br. Grants, [I. IF the tenant by certain rent grants by indenture 16 his lord, that 


1 he may diſtrain for the ſame rent in all his land in the ſaid 
Rents, pl. 1. vill, and he has other land; this is not any new rent created, but 
cher S. C. only a diſtreſs for the old rent. 9 H. 6. 9. 

per tot Cur, ö 

478] Ca. So if a man grants a rent out 4 the manor F D. and grants 
5. F. for 3 further, that if the rent be arrear, he 

cauces; 34, $. This is but a penalty in the manor of 8. Co. 7. Butts 24. 


the law 


reeds not Contra 1 E, Z+- 21. b. 

to make | | 

conſtruction that this ſhall amount to a grant of a rent; for here is a rent expreſsly granted to be 
iſſuing out of the manor of D. and the parties have expreſaly limited out of what land the rent 
Mall iflue, and upon what land the diftres ſhall be taken; and the law will not make an expoſi- 
tion againſt the expreſs words and intention of the parties, which this way ſtands with the rule of 
the law, quoties in verbis nulla eſt ambiguitas ibi nulla, expoſitio contra verba expreſſa fienda eſt. 
2dly, If in this cafe this ſhall amount to a grant of a rent out of the manor of S. then the grantor 
ſhall be twice charged; for if the grantee brings a writ of annuity, this ſhall extend only to the 
manor of $, For upon a grant of a diftreſs in the manor of 8. no writ of annuity lies, becauſe 
the manor of S. is only charged, and not the perſon of the grantor as to this; and for this cauſe 
the bringing of a writ of annuity cannot diſcharge the manor of 8. of any rent; and fo the law, 
by conſtructon againſt the words and the intention of the parties, ſhall do injury to the grantor to 
c urge him twice. gdly, If in ſuch caſe the manor of S. in which the diſtreſs is only limited 
ſha!l be in another county; then it has been often adjudged, that the rent ſhall not iſſue out ot 
the ſame, but the diſtreſs ſhall be as a mean and remedy to compel the tenant of the land to 12 


ſhall diſtrain in his manor of 


© - A. hee 


oo af & a. p ea OE 


the rent. And it was ſaid, that there was no diverſity in reaſon, that the law in conſtruction ſhall 


make the rent to be iſſuing out of this, when it lies in the ſame county, and not when it hes in 


ſeveral counties; for the words in both cafes are all one, Co, Litt. 147. a,—7 Rep. 24. a. per 
Cur, accordingly. Trin. 42 Eliz. C. B. in Butt's Caſe. 


[3. If lord and tenant are by fealty and rent, and the [ord grants 
the rent to another with clauſe of diſtreſs, and the tenant attorns 
this is a rent- charge iſſuing out of the land. 1 E. 3. 21. 27, 28. 
Adjudged.] 

[4. If a man grants a rent cum clauſula diſiriftionts, this is not a 
rent- charge, becauſe it is not expreſsly granted, if the rent be arrear 
that he ſhall diſtrain. 11 H. 6. 41. b. 


(F) By what Words a Diſtreſt may be limited, 


[1. JF a man grants rent out of the manor of D. and further binds See (B) pl. 

the manor afcreſaid, & omnia bona & catalla ſua in manerio 2 
predifto exiſtentia ad diſtrictionem; this is a good rent-charge to be S — 
levied of the goods and chattels of the manor, 46 E. 3. 18. b.] a1. cites 

S. C. men- 

tions the words of the grant to be thus, viz. [oblige myſelf to A. B. and E. his wife, and the heirs of 
their bodies iſſuing in the annual rent of 101. which I receive of my manor of T. and / oblige my manor 
aforeſaid, and all my goods and chattels in my manor aforeſard being, ad diſtringend per bal/trum domint 
regis, omnibus appellatis revocatis & aliis juriſdict. renunc, &c. And ſays it was adjudged a 
good grant by the words aforeſaid, and that the party or his bailiff might diſtrain notwithſtanding 
theſe words /balltuum domini regis ). Sec, that theſe words (my goods and chattels in the ſaid manor 
being) is a good diſtreſs; quod mirum; for when the party is dead, he has no goods, and mirum 
of this word {redditum quem percipro) for it ſcems that after his death or leaſe determined, the 
rent is determined; but quzre if it be not intended a rent of the 1 of the manor ; for it 
ſeems ſo, and alſo the clauſe of diſtreſs ſhall not go to the heirs by any word above.— Br. Obliga- 
tion, pl. 16. cites S. C.— Br. Charge, pl. 5. cites S. C. And ſays, quod mirum. in ſome points. 
-r. Expoſition of Words, pl. 10. cites S. C. 


2. A. was ſeiſed of lands in B. and granted 5 marks rent out « 
thoſe lands to C. for life, the remainder to R. for life, and after C. 
died, and A. the grantor releaſed to R. and his heirs all his right 
in the rent, and that if it happen the rent aforeſaid be behind 
at the terms, &c. it ſhall be lawful for R. his heirs and aſſigns, to 
diſtrain in the ſaid tenements, &c. And it was alledged that by 
the death of C. the rent was ended and determined by Skrene 
and Martin; for rent which had nat eſſence before cannot remain; 
but Gaſcoigne and Huls awarded the grant good, that he and [ 479 1 
his heirs may diſtrain, and ſo affirmed the firſt judgment ; for if 
rent be granted for term of life, and that the grantee and his heirs 
may diſtrain, he has a fee; quod nota that the clauſe of diſ- 
treſs ſounds in @ new grant. Br, Grants, pl. 26. cites 8 H. 4. 
19. 

: If a man grants a rent with clauſe of diftreſs, he ſhall not 
diftrain without more. Br. Garranties, pl. 85. cites 11 H. 4. 
41. 

4+ A. grants a rent-charge payable at ſuch a day out of ſuch 
lands, and ſays if it happen the ſaid rent to be arrear ſuch a 
day, and no diſtreſs in the ſame land then being found, that he may 
enter and retain, &c, thoſe arc implicative words only, and 
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479 Bent. 


grantee cannot diſtrain by virtue of them. Ben. 19. pl. 29. 

Paſch. 27 & 28 H. 8. | 
- . J. — In cjectment one made a leaſe for years rf land, part fregſim- 
\me of le and part in leaſe for years rendering rent, and that if it fh:rld be 


name o: ; — - ; / 
Wood v. behind 40 days, that it ſhould be lauful to refrain; and if there 


Geamoxs. ſhould not be futticient thereon, then to re-enter on the ſaid 


3 Eb. j. demited premiſes, Reſolved that this word reſtrain is not li- 
held that mited to any thing which thould be reſtrained, as in land or 
_ cattle, &c, and therefore it ſhall not be taken for diſtrain. Mo. 
az tofay 848. pl. 1151. Hill. 13 Jac. Moody v. Garnon. 

(Ara and that it ſhall be accepted to be of the fame ſenſe. Sed adjornatur,— 3 Bulſt. 153. 
S. C. Mich 13 Jac Coke held accordingly, that by the word (reſtrain he might diſtrain. But 
afterwards Paſch. 14 Jac. the Cale being argued again, Coke held, that becauſe nothing wes 
mentioned tor him to reſtrain, it was not good. —Roll. Rep. 330. S. C. and there Doderidge ]. 
laid, that had the diſpute been only for the rent, he would have interpreted the word {reitrain) 
to amount to diſtrain, but the qurition yow is of a condition to defeat an eſtate. ; 


(G) Ts whom the Diſtreſs may be /imrted. 


Br. Grants, [I. 17 rent be granted to B. out of D. and bind this to the diſt» eſs 
- dy by the bailiff of the king; this is a good limitation of the 
diſtreſs, but this deer not give any benefit to the king; but the bailiff 


Br. Cnarce, 
2 ces is in this a miniſter to the grantee. 46 E. 3. 18. b.] 


5. P. Co. Litt. 147. a+ 


2 If a man grants a rent io another out of land, and if the rent 


be behind, that a flranger by name ſball diſtrain for it; this diſtrefs 
is of no value. 40 Aff. 26. Per Cand. ] 

3. If the diſtreſs be limited to a ſtranger for the benefit of the 
grantee ¶ the rent, yet the grantee himſelf may diſtrain for it; 
for the ſtranger is his ſervant in this, and what he may do by 
his ſervant he may do himſelf. 46 E. 3. 18. b.] 

[J. If a man devi/es laud to another, to find 12 marks for a 
chaplain to chant for his ſoul in the church of D. and ht if it 
be arrear, the pariſhieners and parſon may diſtrain for it; this is 
good by uſage and cuſtom of the place, to compel him to pay it, 
20 Aſſ. 26. adjudged. 

But if B. 5. If A. be ſeiſed of certain lands, and A. and B. join in a fegf 
hac veena ment in fee reſerving a rent to them both and their heirs, and the 


a 2 feoffee grant that it ſhall be lawful for them and their heirs to diftrain 


the ard, 
then B. had for the rent; this is a good grant of a rent to them both, becauſe 


taken he is party to the deed, and the clauſe of diſtreſs is a grant of 


Co. Liz, the rent to A. and B. Co. Litt, 213. 


213. b. 


(H) Ort 


7 


(H) Cut of what Land the Rent ſhall be /aid t9 
be uin g. == - 


1. JF a man grants a rent out of land in one county, and that if Co. Lit, 
; the rent be arrear, he ſhall diſirain in his land in another A. 
county; this rent iſſues out of the land out of which it is granted, 
and not out of the land where the diſtreſs is limited; for the 
diſtreſs is limited but for the preater ſurety. 31 Atl. 27. ad- 
judged. Co. 7. Butts 23, b. 41 Aſſ. 3. adjudged, | 

(2. So it is if the diſtreſs be limited in land in the fame Co. Lin. 
county, Co. 7. Butts 23. b. 17 E. 4. 6. b. 41 E. 3. 15. b. 41 4 
AMT. 3. adjudged.] | 

[3. So if a man grants a rent out of certain land, and if the *Br. Charge 
rent be arrear, that he fhall diſtrain in other land in the fame county, pi. eng 


in Fog 5. C.— 
the rent iſſues out of the land out of which it is granted, and gr afife, 
not where the diſtreſs is limited. * 1 Aft. 10. 1 E. 3. 21. pl. Ge 

nere 


the grant was of 20s, rent out of an oxgange of land, to be taken by the hands of the tenant of 
the fame land, and that if the oxgange happen to be aliencd. fold, or come to the lord by 
eſcheat, or that the rent be any way retarded, that he may diltrain in the manor of D. The 
exgange was aliened, and the rent arrcar, and yet, the writ abated in aſſiſe, becauſe the oxgange 
was not named. 


[. If the fenant, who holds by certain rent, act usauledget it by And it is 
fine to the lord, and binds himſe!f t9 pay it in other place than the "2 <vable 


f 4 5 charge, nci- 
land held, yet this rent iſſues out of the land held. 20 Aff. 1. ther is the 


- 7 rent iſſui 
adjudged.) == 
other land, but only payable there; nota. Br, Charge, pl. 22. cites 20 Aff, 1. 


[S. If a man ſeiſed of feeehsld land, and alfo of copyhald land, Mo 544. pl. 
end by licence of the lord makes a leaſe of bath, reterving a rent; 723: Patch. 


: : Eliz, f 
this rent ſhall iſſue out of the copy hold land as well as out of the = 7 


other land; for a rent may be reſerved out of copyhold land, were divid- 
and it is ſuch a thing to which reſort may be had for a diſtreſs. _ La 
Mich. 40. 41 Eliz. B. R. between Collins and Harding, adjudged pendet atis 


pendet, after 
by 3 againſt 1. {-veral ar- 


guments at 


bar and bench. Cro. E. 606. pl. 6. Paſch. 40 Eliz. B. R. Popham held, that the rent ould 
be iſTuing out of the freehold only, becaule that is the moſt worthy, and of which the common 
law takes conuſance; but ſaid they would advile thereot, and the other jultices ſpake not to that 
point; fed adjornatur,—Ib14. 662, 663. pl. 15. Mich. 41 & 42 Eliz. B. R. the fame caſe came 
on again, and Popham held his former opinion; but Gavwdy, Fenner, and Clench held, that being 
made by the lord's licence, with one intire refervation, it iſſued out of both. But by Dyer, Paſch. 
5 Eliz. in ſuch caſe | no mention being made of any licence granted by the lord ] the whole rent 
is iſluing out of the lands at common law ; tor the leſſor | by his not having ſuch licence] has 
no power to make ſuch leaſe of the copyhold, and theretore, as to that, the leaſe is utterly void. 
Mo, 50. pl. 130. Anon. | 


6. If a man grants 20s. rent out of his manor, viz. 10s. by the 
hands of A. and 10s. by the hands of B. yet one and the fame 
aſſiſe lies, and the intire manor is charged. Br. Afliſe, pl. 476. 
cites 15 Aſſ. 11. and Fitzh, Charge, 6. 

7. In aſſiſe of a corody, it was {aid for law, that if a charge 


be 


| 


— > — oo — 
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be granted 4 tale of @ priory, all their poſſeſſions ſhall be charged 
by this term priory. Br. Charge, pl. 25. cites 29 Aff. 8. 

8. If a man holds 10 acres of his lord by 129. and 1 acre by 1d. 
by ſeveral tenures, and he confirms the ęſtate of the tenant in bath to 
held by 4d. This cannot make one and the ſame joint tenure, which 

was 2 tenures before; and if this ſhall enure, it ſhall be to give 
2d. out of the 10 acres, and 2d. out of the 1 acre, of which 
iſſued but 1d. before; therefore quære inde, and quzre, if it 
cannot enure to have 1d. out of the 1 acre, and 3d. or the whole 
4d. out of the other 10 acres. Br. Confirmation, pl. 1. cites 
9 H. 6. 9. | 
[ 4811 9. In aurit of entry in nature of aſſiſe of rent, it was granted, 
Ard if the that where the prior and covent of J. granted an annual rent of 
42 * 40s. to the maſter and confreres of R. from the houſe and mo- 
lands all be naſtry of J. to be paid at ſuch a feaſt, &c. that this ſhall charge 
charged. Br. the houſe, and is iſſuing out of the houſe, and the houſe and land 
— aber] upon which it ſtood were put in view. Br. Charge, pl, 14. cites 
4. 29. 50 9E. 4. 20. 
it 13 where 


ſuch charge is out of a mill, and after the mill fall;, the land upon which, &c. ſhall be charged, 
Br. Charge, pl. 43. cites g E. 4 20. . 


10. A. has land named C. and alſo land adjoining, which by 
continuance of occupation has been called C. and he charges his 
land called C. This ſhall not iſſue out of C. but out of the land 
adjoining, called C. Arg. per Clerk J. and Gent was of the 
ſame opinion. Mo. 230. pl. 367. Hill. 29 Eliz. in the Exche- 
quer in Fanſhaw's Caſe. 

The rent 11. A. ſeiſed of Bl. Acre in fee, and poſſeſſed of Wh. Acre for 
eee years, grants a rent out of both to B. for life 4vith clauſ» of diſ- 
only; be- Zreſs in both. This rent iſſues only out of the land in fee, though 
cauſe he Wh. Acre is charged with the diſtreſs; and if B. takes leaſe f 
rent beins and part of Wh. Acre, it is no ſuſpenſion of the diſtreſs, but that 
life is a B. may diſtrain in the reſidue ; for this is nat iſſiuing out of but to be 
n talen upon Wh. Acre. Trin. 42 Eliz. C. B. 7 Rep. 23. b. 24. b. 
had eramed Butts's Caſe. 


the rent out of the leaſchold lands for the life of B. then it had iſſued out of the term, and the land 
had been charged during the term, if the grantee had lived ſo long. Co. Litt. 137 b. 


12. A biſhop ſeiſed of the manor of 5. leaſed 20 acres parcel 
of the manor to B. for 3 lives, rendering rent; and afterwards during 
the lives leaſed all the mancr to C. rendering the ancient rent. 
And it was adjudged (Hobert and Winch being only preſent) 
that the rent reſerved upon the leaſe to C. iſſued out of the 
intire manor; for if in debt for the rent the leſſor counts upon a 
demiſe of the manor, omitting the reverſion of this parcel, the decla- 
ration is ill, and upon non dimilit pleaded, it ſhall be found 
againſt him. Winch, 46. 57. Mich, 20 Jac, C. B. Glouceſter 
(Bp.) v. Wood. : 

B. ſeiſea o 13. Leaſe for years of land in poſſeſſion, and other land in rever- 
4 4:14.07 an, rendering rent, the rent iſſues entirely out of both; and 
| before 


Rent, 481 


before the reverſion falls into poſſeſſion, a diſtreſs may be taken was in leaſe 
upon the other land in poſſeſſion for all the rent. Jenk, 254. ——— _ 
pl. 46. : inakes a 

| | leaſe of both 
to a ſtranger, to have the one in poſſeſſion the other in rever/ion, rendering 208. rent yearly intirely ; 
now this rent ſhall iſſue out of that in poſſeſſion during the term in A. and atter it ſhall iſſue 


out of the whole as one entire rent. Per Tanfield J. Lane 110. Hill. 8 Jac. in the Caſe of 
Sawyer v. Eaſt. 


14. If I make gift in tail, remainder in tail rendering rent, the 
rent goes out of both, but if 7% A, in tail rendering rent remainder 
10 B. then it goes only out of the eſtate tail of A, Arg. Litt. R. 
288. Trin. 5 Car. in Beck's Caſe. 


(H. 2) Nature of Rent. Where the Rent ſhall 
be of the ſame Nature of the Land out of which 
it iſſues. 


1. REN T reſerved upon equality of partition, the tenant may di- 

{train for it of common right, viz. the coparcener to 
whom it is reſerved. Per Newton Ch. J. and Paſton J. and yet 
Paſton ſaid, that it is not properly a rent-charge, Br. Rents 
pl. 6. cites 21 H, 6. 11. 

2. If Rent be granted out of land, which is cuſtomary, as bo= [ 482 J 
rough-engliſh, gavelkind, or where dower is of the moiety, &c. 
the rent ſhall be of the cuſtom and nature of land, though the 
rent be granted out of the land within time of memory, or at 
this day, which was ſaid by Fitzherbert and divers ſerjeants, and 
not much denied, and therefore in demand of the rent by præ- 
cipe or replevin, ancient demeſne of the land is a good plea z and 
Fitzh. vouched 4 E. 3. that a feme was endowed of the moiety of 
the rent by reaſon of the cuſtom of the land out of which the rent aroſe. 
Br. Rents, pl. 20. cites 14 H. 8. 5. 


(1) ” _ Co . Demand 15 neceſſary [ and if Condition 
upon the Land or not.] (Z. c.) 


Li. IF a man grants a rent to another payable at certain feaſts, 
and that if the rent be arrear at the ſaid feaſts, &c, being 
lawfully demanded it ſhall be lawful to diſtrain, though the grantee | 
does not demand the rent at the feaſt when it is due, yet he may 
demand it at any day after, and then diſtrain. Co. 7. Maund. 28, 
b. adjudged. Mich. 4o, 41 Eliz. B. between Stanley and Reed. 
cites Co, Litt. 144. and in Maund's _— 
(2. [So] if a man grants a rent to another, and grants further, 
that if the rent be arrear being lawfully demanded, it ſhall be 
lawful for him to diſtrain, he may diſtrain for this rent befere any 
actual demand made of it; for the diſtreſs is a demand in law, 
and the words of the grant are, that it ſhall be lawfully de- 
; manded; 


48 2 Bent. 


gong manded; ſo that it is referred to the law to judge what fhall be 
ya cs 2 lawful der mand; for it does not appear that he intended ant 
according actual demand. Hill. 15 Jac. B. R. between Simman and Allen 


ly. Mo, adjudged, this being moved in arreſt of ju doment, though the 


— Court ſeemed e contra the term before, and in this caſe theſe 
the Caſe of precedents were ſhewn, Hill. 1 Ja. B. Rot. 818. adjudged 
Hadron upon a demurrer between“ ſnche and Langford. 11 ja, 
. N % and Tetnam adjudged. | 


If the rent 3 If a man grants a rent-ch; arge to another 79 be paid at a 
ts reſerved lace out of the land, ſcilicet in Gray 's-Inn-Hall, and grants further, 


ava! e at 
7 off That if the rent be arrear by 30 days next after the } feaſts, & We. being 


the land 15 law fully demanide 4 it Gray IH. ll. Frrefaid, ih 7 it jb: 2 1 fre 
the law res ful tor the orantee ts diſtrain. In re pl ICV in, it defendant 61797 


ges 2% de- 
mand; but The diſtreſs in the land, and alledges 19 demand of the rent at Gray's- 


— . it is not good; for the diſtreſs upon the land cannot 
"ag arty be any demand at Gray's-Inn-Hall * where it is expreſoly ap- 
if ae deed pointed to be demanded, Hill. 5 Car. B. R. between Darth) 
mentions 2 and Aelſham adjudged in writ of error, and a judgment given 
demand at a in Bank reverſed accordingly, Intratur, Mich. 6 Car. Ror, 
PS) 389. Mich. 16 Car. B. R. between Selden aue Shirley. Per 
then de- Curiam, in writ of error upon judgment in Bank e contra 

mand muſt and the judgment reverſed accordingly. Intratur. Hill. 15 Car. 
1 Rot. 1249. But I belicve that the judgment was not entered. 
123. in the Hobart's Reports 282. Contra Tr. 3 Car. B. Rot. 2865. Per 
Caie of Curiam between Breymen plaintiff, aud Bazwden and Brown de— 


Dennis v. 
rude fendants upon demurrer; but after the demurrer waived, and 


S. C. cned plaintiff confeſſed the grant of the rent, and that it was arrear 


Hutt. 23 in —_—_ Pe . v ) 1 7 t given againſt 
eee rding to the avowry, and thereupon judgment given ag 1 


483 the plaintitt, and defendants to have return. Tr. 
Kind v. 8 Car. B. Rot. 333. Sir J. Lamb's Cafe, Per Curiam upon de- 


Amery. by murrer; but no judgment entered. 
the name of 
Boſden v. Downes. Pl. 6. 75. b. Kidwelly's Caſe. — D. 68. pl. 23. Kidwelly v. Brand, —— 
Cro. C. 507. Smith v. Smith. Contia Co. Litt. f. 32 3. 202. ſays, that it is in law a rent, 
and the tcotter muſt demand at the place appointed by the partics at the molt notorivus place 
tnere, 4 Rep. 73. according to Co. Lit, Borough's Caſe. Hob. 330. accordingly. 
Henſon v. Norcliff. 
Leaſe ot t:th-s rendering rent at a place certain out of the pariſh, with clauſe that the leaſe 
ſhould be 114 en non-payment. Adjudged that leſſor ought to make demand at the place, and then 
on non-payment the leaſe is void. Mo. 408 Tulking v. Edmonds,—Cre. E. 415. S. C.— 
Ad hdg d in Wer Cro. E. 75253 8. C. S. C. cited Arg. 2 Jo. 32. Noy. 145. Anon. 
S. C. Walmſley {a d, the leTor ſhall not be compelled to feck the leſſec, and demand the rent of 
him; but the leſſie ought to ſeek the leſſor, and fo it hath been rulcd before that tune. Dauicl 
azrecd expressly, and Warburton non dedixit. 


Crawley s. 4. If Ard and tenant be by certain rent payable at a certain 


KRinglwelle day, if the tenant tenders the rent upon the land at the day, and 


Hutt. 1 3. 
S. C. 2zreed naue comes on the part of the lord 7 receive it, yet the lerd may 


ccd. diſ/rain tor it upon the land without any actual demand made to 
— the perſon of the tenant; for a reutſervice is always in demand, 
ths tcnent and the place for the demand is the land out of which it iſſues, 
2 Be and it is not any corporal ſervice to be done to any perſon or 
Je ws by any perſon, and the tender of the tenant cannot alter the 

. place 
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place of the payment; for the tender of ſuch rent is not mate- material: 
rial till a demand. Hill. 15 Ja. B. between Cranley and Kingſge ag he 


1 x f had tender. 
mele. Adjudged upon a demurrer in a replev:n. Hobart's Re- ed it when 
ports. 281. lame caſc.] the ditirels 

Vas taken, 
the taking ſhould be“ tortious S. P. Noy 23. in the Caſe of Forteſcue v. Jones. —Brow:l., 
181. Paſch 15 Jac. adjudged accordingly. S. C. by name of Cranticy v. Kingtwell.— Noy 24. 
S C. that the lord avowed the dittreſs tor tealty due trom D. the ienaut ſaid that D. was dead at 
the day of taking the diſtreſs; and this was held by the Court to be a good plea, But by Ho- 
bard if the lord demands the ſcalty of D. and h- retifes and dies, yet the lord may diſtrain after 
his death, -—— Cranlcy v. Fingtwell. Hob. 207. pl. 261. S. C. adjuaged accordingly; and 1:9. 
bait 1a'd, that the drjtreſs 75 both a demand and a d e, and it the tenant be there, and ohter the 
rent he may not diſtrain, and therefore the rent being due, and the land antwereble, he may de- 


mend it when he will at the land; but Where a ee ty or re-entry is joined to the thing, there you 


Cann take advantage of the pain or forfeiture, witkout a demand at the very time prefixed. And 


the mu{-hict were great, for by this couceit, if the lord did not demand his rent at the very day, 
he hold never d.itrain after, without an actual demand of the perſon of his tenant; but it the 


te an tender his tent at the day, or after to the perſon of his lord, and he reſuſe it. am of ↄpi- 
munen, that he ſhall not after dutratn without a demand of the perſon of his tenant; but the caſe 
of a r-nt-leck, Mauxd's Cale, (oke, lib. 7. 29. ditiers; for there, if rent be not demanded at 
the day, i: muſt afier be demanded of the perion; tor there is no remedy {or that ret, hut an 
Allee. No a man cannot be a c:{{erfor, nor damages laid upon him without a witiul fault, 

S. P. And aftrrwards, at another day, the lord demands it, and diſtrains for it: and adjudged 
good; and recove:s dimapes in the avowry. For the rent was a thing in demand and not in render, 
Noy 22. Fortelcue v. Jones. 


[c. Put if the tenant renders his rent 1 pen the land at the day, 
and after this tenders it to the perſon of the lord, and he refuſes it, 
he cannot afterwards diſtrain for it without a demand from the 
perſon of the tenant. Hobart 281. Per Hobart. ] 

6. An action of deb? lies for a rent reſerved upon a leaſe for If leſſte be 
years without any demand, Tr. 13 Ja. B. R. Per Coke ſaid to 143 
be Meſes Dene's Catz, Adjudged. | the day, he 

ougrnt to 


tender at the day before demand; but otherwiſe it is, where leſſee is bound te perform covenants, 
Roll. Rep. 216. Irin. 13 Jac. B. R. Moles Denc's Cate. 1 


7. If I diftrain my tenant for rent, and he i ready upon the 
land, and tenders the rent ts me, and I will not take it, but leave the 
diſlreſ; with him, yet 1 may Giſtrain at another day for the fame 
rent, 20 H. 6.31, Per Newton. ] 

8. If the tenant or leſlte renders his rent 19 the lord or lefſor at If rent is 
the day of payment upon the land, and he refuſes it, yet he may _ y 
after diſtrain for it without any requeſt to the perſon of the LY 
tenant or leſſee 3 becauſe it is not any corporal ſervice, but iſſues at the day 
out of the land. 20 H. 6 31.] | of payment, 


he can nut 
_— for this rent without demand of the perſon of the leilee, Jenk. 20. pl. 33. cites 30 Afl, 
Pl. 38. : 


9. And in the preceding caſe the lord or leſſor may diſtrain 
for the rent without any demand upon the land for the rent; 
for the diſtreſs is a demand in itſelf. Contra 7 E. 4. 4. 20 H. 6. 


31. | 
os If a man ſeiſed of a rent-ſech, payable annually at the feaſt 
of Eaſter, and at the feaſt no demand or tender is made of the rent, 


yet he may come after the feaſt to the land and demand the 
Vor. XVIII. P p rent, 


"BY 
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S. C. cited 
per Cur. 
tiutt. 91. as 
ediudo -d. 
—Mo. 62 <8, 
pl. 
RT, . 
Shore. 
But therc it 
13 ſtated as 
an obliga- 
tion hwy per- 
formance of 


Fent. 


rent, though the tenant be not there; yet if none be ready to 
pay the rent, this is a denier in law, upon which an aſſiſe lies, 
inaſmuch as no penalty entues upon it; but is only to recover 
the rent with damages and coits. Ee. 7. Maud. 28. b. Re- 
ſolved. 

[11. But in the ſaid caſe if the tenant be at the If inſtant 1) 


* 


the feaf? rend y upon the land to pay, and Je ww/ W 1 the rent, vor y 
— — — 4 4 - L 4 


= him, comes to demand or receive it; in ſuch cafe he that h. 


the rent cannot come in the abſence oi the tertenant and demand 
it, and fo make him a dliſſeiſor, and render damages and cotts, 
without any default in him. Co. 7 Afzund 29. 

512. But | in the ſaid cafe, he who hus the rent, becante dc. 
fault was in 575 ought to make a demand of it upon the land 
of the perton of the tenant. 2 7. Maud. 29. 

13. But in the laid caſe a demong of the perſon of the tenant 'Y 
the land, ct of the land, ts not 7 7 of 1 

C14. But in the iaid « te, at the next fraß, if he . 
rent denientds the rent auith the ease . Ile itil, THO 1011 
it be 7 the abjence , the tenant vf the land, „et this ihall be a dil 
ſeiſin in law to have aſſiſe for the rent aud all the arrearagcs, 
with coſts and damages. 2 0. 7. Found, 29. 

(15, It a man 4 as fe in of a rent oj hne ought to demand the 
rent upon the land out of which it is to be paid, to make a //. 
ſciſin upon which to maintain an %%; for a demand of the per- 
of him who ught to pay It out "of the land is net cient 
Mich. 11 Car. B. R. between IAferrice and Price, Per Curiam, 
In writ of error upon a judgment given in Wales, where was 
found bv afliſe a demand made, but ma where it was madt and 
agreed per Curiam, it cug/t t5 be in Jaw upon the land, But the 
doubt was, whether this ſhall be intended upon the verdict, But 
after it was compounded, | 

16. Rent ge for doaver, on couditian, that the feme on 
non-payment {hall be reſtored, need not be demanded by the 
D. 348. Marg. pl. 13. cites 38 Eliz. C. B. Wentworth's 


feme. 
Caſe. 

17. Debt upon an obligation. The defendant granted a rent. 
charge out of his land to the plaintitff of 205. per aun. for 
Years, and was 1 liged i in 10. with a conditis, 1, that if he e Pe) Fried 
the covenants and agreements u the {nid dred ; ita nid, At oblruee 
—_ have and en! Oy the an: nuty acror 4: ns t5 the mtent of the deer, 

hut then, &c. The annuity 2was arrear at ſuch a tealt, but nt 
Fea by the grantee, mr tendered by the obligor; and if 
hereby the obligation be forfeited, was the queition 5 and it Was 
holden, that it was not; for the obligation being for the per- 
formance of covenants generally, &c. all not alter the nature 


1 of an annuity; but that it is payable, as if there had not been 
rendering any obligation. Cro. E. 828, 829. Paſch. 43 Eliz. C. B. Spec- 
rem, 2nd, cot v. Sheres. | 
was allion'd in non-payment of the rent e the tenant replied, that the rent was not demandes: 
and held good. But otherwiſe, had the been a {peclal COVENAnt lor payment; ſor then the 

Rc. 


blur mult tave pleaded the tender . 


Bent. 485 


Rent is reſerved or a leaſe for yiars, in which are diverſe covenants and a bord for performance 
of e tie Covinmnts in hich late, and the reut is behind The bond is not ſorfeited, unleis the 
lee makes @e demand tor the rent, becauſe he 1s to do the firft att, viz. To demand the rv: nt. 
Arg. God. 337. in the Cafe of K:lligr:w v. Harpur. ci:es 22 H. 6, 5, 7.-—Cro. E 393% 
Audr-ws v. \Wood. Contra. Sed Adjornatur. —It leſſce grees bond to pay che rent, he mult pay 
i: without demand, but iis tendering it on the land 1s fulkcieut, unicls other place is limited. 
Hob. 8. in tic Catc ot Baker v. YNetn. 

Renuc payadle Of trom the land, and leffre !ornd o» condition to fay the rent ſecundum * nam £7 


in denture fradidt, Hid per Cur that the leſſce ought to pay the rent at his peril without 
demand. Noy 15. en. — N. 53. Anon mnak's a diiterence, where dhe lellees is bound & 
Perf, Y % all co: nant. tn ti ng u 7, And Here the Lol od 15 exprefaly 0 vs) the z nt, In the firit 
caſe the leer need not demand the rent otherwiſe in the laſt, And Walmfly ſaid, tha 


been fo adjud;.d in tus Court. Ciics 2 BH. 6. 57. Huit. 114. S. C. curd 
A Fd » 3 » x7 © c * * * 8 1 . „ * 0 
18. Leaſe for years, rendering rent, and i d faut of payment Mo 298. 
FY 3 7 * 5 ITN {| TAL t }> M „ 2 vt _ 2 N le: pA .- 4 * Sie Mile 
niente e 110088 me rent 366 0 4; Ilie Cale 15 20 D 
5 5 - +#3+t 08 
1 * 1 + I . 171 , 41. * 2 12 * TO” 11% ” pI . } — 
void v ithout a dcmand Or tie rents and 4021 demand the Caic. 
= + 18 f ' ry | 1y 'Y FE „r 5 , —Y > Sp yo \ 1 > 7 \ 3 
leaſe is void without an entry. But otherwiſe of a leaſe for life. 
Jenk. 124. pl. 43. | 
19. In an avowry for a rent cher: is not neceſſary, But ifthe 
7 1 of 9.0 © 1 * , _ . 0 a * 1 
though it was expretied in the grant, that (it being demanded . had 
2 — « - png wn + þ 27 
> . * 11 * 18 3 - * 3 1 » CY — * 7 | ih 1 g 7 * 3 nat 
he may lawfully diſtrain; agreed per Cur. and that the diſtreſs i f be 
IG . - - - * 1 7 vo» *<7 * 1 i ** by > 1 
is a demand. Hutt. 23. kind v, Ammery. —and C1*2S iT 10 re- rear at ſuch 


lolved in the Cale of Beryman v. Bowyer. a ie alt, ns 
: for a mautu 


— 
— 
* 
- 
* 


? 7 
5 Dir er 
. TLC 214 14 {1 


- after demand, that then le may diſtrein, ws there, for there the Giſtreſs is limited to a mont 


7 , N : + * * * * ©: 1 * * - 4 2 1 *. ” > N ö — 
avier de NA. * 1. 1bid. Ad 125 3; «oo Lt. vy 25 0 4 4028 — 4 1 114. 3 Car. in due Caſe U. CS SCH 
- 
\ wy 7 Nenne 
LET hed] turd. 


: „ 12 * 1 o 4 . . , L 2 
20. In replevin, &c. one granted a rent out of curtain lands ts be 


paid at a hue off from the lands, and. that if it were benmnd, and 
lawfully demanded at the Hoiſe, then the grantee m.y diſtrain. The 
queition was, ether be miglit d, ruin on the land without a di- 
mand of the rent? It was inatured, that a diſtreſz is a demand 
in law. Crawley J. inclined that there needed no demand; 
but the other juſtices, and Banks Ch. J. inclined that there muſt 
be a demand; and Banks ſaid, that it is part of the contract, 
and like a condition precedent; and as in that, ſo in this, he 
ought to make a demand to enable him to diſtrain; for till then 
he is not enabled by the manner of the grant (which ought to 
be obſerved) to make a diſtzeis. Mar. 147. pl. 218. Trin. 17 
Car. C. B. Selden v. King. 


(K) at ſhall be juficient Demand. At see 


what Place. 


Li. IF a man demands a rent Apen the land, he need not de mand it 
of the perſon of any man. 29 Aſſ. 5 2.] | 

2. If a man demands a rent iſſuing out of land upon which 
there is a houſe, he ought to demand it at the houſe. 49 AM. 5.7 

3. Leaſe of two barns, rendering rent; and for default of s. P. p. 
payment a re-entry, if the tenant be at one of the barns to pay, 3.9. Marg: 
and the leſſor at*the other to demand the rent, and none there 2 W 

to pay it, yet the leflor cannot enter for the condition bro- * 

3 ken, 


4854 Renk. 


ken, becauſe there was no default in the tenarit, he being at 
one; for it was not poſſible for him to be at both places toge- 
ther. Poph. 58. 3 & 4 Eliz. Anon. 


4 * 4. If rent ſeck is granted, payable at a place sf from Leland, 
nota in Kig. Jet it may be well demanded upon the land, and is not like 2 
welly's rent reſerved on a leaſe with a clauſe of re-entry. Cro. E. 324. 
37 Paſch. 36 Eliz. B. R. Bithop v. Grant. 


„ fir payment of rent reſerved is not forfeited, unleſs 
there be a demand of the rent upon the land; but if the bond 
be to pay the rent at a collateral place the land, it is otherwiſe. 
Per Popham, -Ow. 111. Paſch. 38 Eliz. B. R. in Caſe of Stroud 
v. Willis. | : 

6. A demand of rent of the tenant out of the land, is not ſuffi 
cient 3 but if Here is n houſe and land, a demand of rent ch the 
land, is ſuſficlent; but for a condition broken, it ought to be 
at the houſe. Co. Litt. 153. 

7. If one place be as ntyrions as anther, the feottor has cled7irn 
4 demand it at which he will, and albeit the feoftec be in ſome 
other part of the wood ready to pay the rent, yet that thall not 
avail him: Et fic de Similibus. Co. Litt. 222. a. 


See K (L) At what Place it is to be demanded. 
I: ought to C1. IF a rent ſervice be reſerved to be paid at a place out of the land 
be demand- he need not demand it upon the land, but it is ſuflicient 


or Gus where at the place where it is to be paid. P. 5 Ja. B. R. between 
it is limited Nuapp and Welch, per Curiam. H. 32 El. B. R. between 
ee Germin and Willis, per Curiam adjudged. Tr. 39 El. in the 
miting the Exchequer Chamber, between Edmunds and Buſtin per Curiam, 
payment of in writ of error, and there ſaid, that this was the point ad— 


aer. 26 judged in B. R. that is to ſay, that the demand ought to be at 


land, does the place appointed for payment. Tr. 39 El. B. R. 

not altet the 

nature or quality of the tent, nor of any thing incident thereto, but it is to all intents a rent iſſuing 
out of the land, and not a ſum in grofs; for it paſſes with the reverſion as incident thereto, and 
ſhall be ſuſpended by entry of the leflor into any part of the land demiſed, aud ihall be appor- 
tionable by recovery of part in waſte, or entry into part for forfeiture, &c. and {hall heve 2 
other qualities of 2 rent, as if it had been payable on tlic land; aud therefore the opinion n 
K:idwelly's Caſe, Pl. C. -o. that he in reverſion might enter tor non-payment of fuck reni, Wie 


out any demand, was utteriy denied per tot. Cur. in this caſe; and they ſaid it had often bet 


adjudged contra. 4 Rep. 73. a. Borough's Caſc. 


The dean 2. If a man leaſes for years rendering rent, payable out of tht 
and chapter land in the church of D. or the church of S. upon condition, this ong! 
of Chiclic(- 45 

ter, made a to be demanded in both churches. P. 5 Ja. B. R. betwecn 
lexſero R. Knap and JVelch, per Popham and Tanfield, becauſe the leſſce 
- noe bs has option to pay it in either of the churches.) 

ant, oflands (3+ So if a man leaſes for years, rendering rent payable ontof 
in Wic- the land, that is to ſay, at or in the church of C. the demand oug"' 
combe, to be within and without the church; for a demand in the church 


rendering . a vit il 
»:nt þa;able is not ſuſſicient, inaſmuch as the leſſee has efef:in to pay it 


the 


Aua and IWelch, per Curiam.) 


terial, whether any perſon be there or no. Co. Litt. 20 1. b. 


Rent. 406 


the church, or out of the church. P. 5 Ja. B. R. between 4 the catle- 
| dral thurck, 
of Chineſter, 
5 upon tuch 
2 condition; it was agreed by the whole Court, that the demand ought to le mad: in the c:thedral 
churcl of Chic hefter, although ic was of the land lealed. And the demand ought to be made at 
che (ctting of the fun the latt witant of that Gay, and when he made lus demand he ought to fan 
Fill, and not wah up and deten; r the law did not allow of walxing demands, as Popham ſaid, 
a d he ought to make a formal demand. And they held the d mand our to be made at that þart 
3 he arch alete the greaceſt and u 1 going ings, Browal. 138. Fach. 3 Jac. Knap v. Pier 
CWCLCHh, 


4. The demand muſt he upon the land, becauſe the land is the 
debtor, and that is the place of demand appointed by law. Co. 
Litt, 201. b. 
5. If the king males a leaſe for years, rendering a rent payable Mo. 404. 


at his receipt at Weſtunnfler, and after the King grants the rever= Pl. 540» 
' n. 37 


ſiam to another, and his heirs, the grantee ſhall demand the rent Fü. Sb. 


pan the land, and not at the King's receipt at Weſtminſter; for [487 
as the law without expreſs words appoints the leſſee in the King's and feems 


caſe to pay it at the king's receipt; ſo in the caſe of a ſubject 2 be S. C. 
the | ! de d b ] . and ad- 

e law appoints the demand to be upon the land. Co. Litt. judged ac- 

201. b. cordingly, 
Paſch. 28 


Eliz. Burrough v. Taylor. — Goldſb. 124. pl. 9. Hill. 43 Eliz. S. C. adjudged accordingiy.—Cro. 
E. 462. pl. 13. S. C. Paſch. 38 Eliz. B. R. adjudged accordingly.— 4 Rep, 72. b. S. C. by the 
namc of Burrough's Caſe adjudged accordingly, 


6. He cannot demand it at the back dior of the houſe, &c. If the feot- 


But the demand muſt be at the fore-door, becauſe the demand or 93 


muſt ever be made at the mz? notorious place, and it is not ma- ground a a 
place which 

- 25 not moſt 
76/07/7045, as at the back-door of a houſe, &c. and in pleading the feoffor alledge a demand gene- 
rally at the houſe, the feoffee may traverſe the demand, and upon evidence it ſhall be found for 
hin,; for that it was a void demand. Co. Litt. 202. a. 


7. Albeit the feoffee be in the hall or other part of the * It was 


houſe, yet the feoffor need nit but come to the fore-dor, for that mc 1 . 


is the place appointed by law, albeit the “ door be open. Co. if one lets a 
Litt, 201. b. | houle ren- 

dering rent, 
and for non-payment, &c, it is not ſuſhcient to demand the rent at the door of the houſe, if it be 
open, but the leſſor muſt enter into the houſe, and there demand it; ſo if a leaſe be made of land, 
the leſſor mult enter into the molt notorious place ot the land, and there demand it, Ex relation 
Fountaine, incerti temporis. Cro. Eliz. 15. Palch, 25 Eliz, C. B. Anon. 


2. If feoffment be made of a 2d only, the demand muſt be 6.P.D 8 
at the gate of the ⁊uood, or at ſome highway leading through the Mich 8. 


wood or other moſt notorious place. Co. Litt. 202. a. 16 Eliz. 
| The dean 
and Chapter of Glouceſter's Cale. 


9. If the rent be reſerved to be paid at any place from the land, 
yet it is in law a rent, and the feoffor muſt demand it at the 
place appointed by the parties, obſerving that which has been 

Pp 3 ſaid 
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ſaid beiore concerning the mat notoricus piace. Co. 


Litt. 


2 #4 \ ow 1 
4 . 1 1 af 2 ; By —_— - * 3 5 Fo 7 78 77791 
5. C. accord— 10. 1e es of Exeter 4 £72 certam lands in the coun: * of 
TIC I * 3 — 
ing, add Des gn for year renderinę rent PZ. able in Exete- aforeſaid, evith 


"1 a. mot: the * - , 
ciatſſe 7 FECT}; and the S7 Dog tad a 47 Palace 77 Exeter aforcſaid; 


me wordg-. 1 or 

Bendl. 29 it was the opinion oft hy juitices in this caſe, that the rent ought 
-p to be demon led at the ſaid palace, and not elſewhere; and 
<3 5c. ti at if the 170 coines fs the cmmon gate of tie nid palace, ard 
accorgin; V. there lender tre ren 2, a 600d tcuder without More, be re 
e Vd gate fot o. Jen, not cithſtanding that the Diſhop be within the 
S. C. cites palace, and that neither he nor any of his ſervants be at the 
D. 329-7. gate to receive it; for the leſſee is no tied to open the gate of 


2. Mien a 7 ' * 
85 : it it be {hut ; M nor 75 enter into the PUACT 'f it be pens 


13 & 16 E Palac Cy 
J 25 . . . 
he. is, 3 Le. 4. pl. 9. Mich. 4 and 5 Phil. and Mary in C. R Eliot v. 


The pr ce- Newcomb. 

Cent was 

viewed, and eit was of lands in Cornwa!!; but the rent mace payal! e at Exe: er. without limiting 
any Place certain, eng | the demand was aliedged for the bt hop to be mcc 3 pad palatium epi- 
COP in civitate Ex. & qucd nulins illuc venit ad ſolvend. &c. The leſſee alle dred a reacties to 
PZ the rent ad megi SY & COmmunen par mm palatii p rædicti, and iſſue was joined upon this 
Joint aud not upon the demand, and found for the letlet againſt the bist op, who by bis {crvort 


* . * + . ' F . .* 
made the demeud in aua pala! tuniumns But tre depand mn tins caſe was not matertal by tne 


„ 7 
* 


opinion of the juli ces in the tne of E. 6. in Briceweii's Cate. Ideo calus ſupra differt, &c. 


1 . Alle v Was Rory of P77 ay * 1 e C y . 77 . hrs for: * N 
fee, iſuing out oe houſe i | I. . ryable in ancihber. The rent 


* 


was demanded at the heise cut ef ich it iſue; and the queſtion 


— — 


[ 488 ) was, if the demand was good, betta made there, and not at the 
houſe where it was payable. Retclved by the Ch. J. and 
Cooke J. at the aſſiſe, after advice had with the other judges, 
that it was 2 good denand. Cro. C. 507. pl. 12. Trin. 14 


2 


. B. "Ie; In nich v. mi th. 


— f % a 7 * 

(I I) Place 97 Pon zent. At what Place he is 

bound to pay or receive it. | 

25d. 4% [l. HE hrd is not bound to reccive the rent in other place 
* than upn the land. 20 H. 6. 30. 


KF. 
But the ſuit appearing vexatious, the Court referred it. Hobbs v. Elcot. 


_ new Tz. The ard is not bound to receive the rent in court upon 2 
3 1 6 there, ger he has gι,L for the rent; becauſe of com- 
tr. Condi. mon right rent is not pzyable unleſs upon the land. 7 H. 


1 
tian, pl. 3. 3 
5 » 4 4 18. 
tes S. C. 4 ] 
7. Tous temps Prift, pl. 24. c:tcs 5. C. 


If the king makes n 1 for ears rendering rent, without 
bing any [ 0 er to wwheſe hands it Hall be paid, the leſſee may 
by the law pay ity either at the receipt of the Exchequer, or to 
_ de of the bailiffs or the king's receivers authorized by 


iz for that purpoſe; and t therefore the ſpecial and uſual limi- 
| tation 


. 
£ 
Foy 
22 
* 
* 
1 
: 


m__ m7. a. a 


tation for payment of the rent in ſuch caſes, at the receipt of 
the Exchequer, or to the king's bailiffs or receivers, &c. im- 
ports no more than the law would have implied, had they not 
been mentioned, and therefore are only ſurpluſages. And 
though the clauſe of the »: ceipt 6 of the Exchequer, & IIS ap; ud Veſtn, 
yet that being ahrmative and de: Taratorv, it is not requiſite * 
the aa be held at Weſtiminiterz for if it be held in any 
other place, the rent mutt be paid in ſuch other place; and this 
the law implies. Retolved 4 Rep. 73. b. Paich 38 Eliz. B. R. 
in Borongli's Caſe, 


—— 
; 1 — « | ils 
: (N) A. vb Place he may pay it. "= 
| ' [1 A RENT ifuing out of the land, if it be paid and accepted 
| ö ot a pl ce out of the land, is good. Contra 49 E. 3. 6. ] 
; 2. If a p/rce out of the land is limited for payment, and there is 
; . 2 proviſo of re-entry for mon namen, and rent is paid by 
ji J Ittze at the day, but not at the place; if leſſor once accepts, 
0 | (he being privy to he deed) it is a good performance ofthe CON= 
* J dition. W here the condition is to be performed to a itranger, 
2 perhaps it might be otherwite. Per Powell, 3 Chan. Caſes 68, 
in Cale of Bath v. Mont: gue, cites Co. Litt. 212. 
1 | 
F 7 
it | (O) What ſhall be a good Diſebarge - of Rent. | 499 ] 
n | 
Buitth 171, 
be 
0 ; 
(1. JF e for years be, rendering rent, eviction 55 an elder S. C. cited 
„ ] by Venteis 
title all be a good diſcharge of all rent which ſball iucur ]. 2 V 
q; after. 20 H. 6. 20. b.) 68. but 
{.emsthere 
| miſprinted, 2s 20 11.6. 22. whereas it ſhould be as in Roll here 20 H. 6. 20. b. and is pl. 15. — 
. | Se of jeg, fe. Co. Lit. 325, 202. b.) But not of rent duc before the cviction. 2 Vent, 68. in 
15 : 1 the Cat on Baynton v. Bobbet. 
| In d lor rent on a leale tor years, but | before aay rent due the land was evided upon an 
cine title, the dete ndant ſleaded, he owned fiim noth! nr. He cann Ot g ve the eien in evidence, bi 
ould have pleaded the cviction, . 4 concluded judgment it action. Per Dyer, Manu 
Et and Mounto: 11, aud the y deancd thc opit mon of thc p1othouotagics to the COmraty, 2 Le. 10 pl. 
my | 14- Hill. 20 Eliz. C. B. Wingficld v. Seckford. 
(2. If land be given to the barn and feme, and to the heirs of 
Heis bedies begatten, the remainder iu Joe t3 the baron, and after the 
n 2 | baron alone levies a fine come cea ta the king, to the uſe of the king in 
m- fee, and after the hing grants it in fee to the baron, renderi ing a fe- 
H. ferm rent; and then the baron dies, and the feme enters by 
force of the ſtatute of the 32, and is remitted to an eſtate after 
poffibility by which the eſtate of the heir of the baron is evicted 
tor the life of the feme, yet the king ſhall have the fee-farm 
hout rent during the life of the feme; becauſe by the letters patents 
may it was Payable preſently, and the. king may diſtrain by his prero- 
yr to galive in any other land ; f the heir for the rent; as if the king had 
d by granted the inheritance after the death of the feme, reſerving | 
limi- 4 rent immediately. Co. Magna Charta 681. cites 4 & 5 Eliz. | 


ation | 1 4 in 
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S. C. cited 
2 Vent. 68. 
in due Cale 
ol Denton 
v. Bobdct. 
SCC pl. 1. 
Hob. G2. pl. 
108. S. C. 


ws where 
es iy Der 
ies, es, &c. 
15 dr; jen fe 2 
ffi { cer. 
Ibid.— 53 
w here 4 
man en!:ry 


u c the lets 


Bent. 


in the Exchequer, Peaumont's Caſe, Juſtice Dalliſon's Reports. 


5 El.) 


3. If diſeiſer leaſes for vears rendering rent, and after certain 
days incurred diff iffeiſee re-eniers, vet this thall not diſcharge the 
rents incurred before; for leſſee is not punithable by treipaſs for 
the meine occupation. 20 H. 6. 20 b. 


[4. If a man e-#:4wledges @ ſcatute to B. and after males a leaſe 
far + years 72 C rendering rent, and after the /fatr? e is extenued, by 


which the land is evict. 2d, yet this ſhall not diſcharge any rent due 


before the ES N ged. Hobart's Reports 113. between Sir 
Rick 41 -7 Grebe Told 31G I FE; ere: Gi 85. 1 
Debt oat aſe of a ward, rc ndering 201. rent per ann. 


till full age, by Seed, the Gefen 7445 t ſaid 5 that the plat ntif 2 4 the ; 


ſame ward of the gift of W. N. fir bis good ſervice, and tnat befr 
any rent due the "3 if departed out of the ſervice of. the ſaid W. N. 
by which W. N. entered, judgment ſi actio, and a god plea. 


Er. Dette, pl. - cites 45 E. 3. 8. 


for ard! e, for a condittin defending upon the eſtate of the le or. Ibid. 


[ 499 9 


6. Debt upan a le iſe for years of a vicarage of S. for 2 years render- 
ing 10/. per ann. and for the arrears of the two years he brought 
the action; the defendant ſaid, that the ordinary | ſequeſter ed far 151 
reſedence of the plaintiff, bef ;re any rent due, and c fied the defendant, 


and held the church by the 2 years, becauſc the plaincift was 


not reſident by the 2 years, and it was doubted if it be a plea; 
wherefore the defendant ſhewed, that the plaintiff reſigned before 
ay auy if payment. Et adjornatur. Br. Barre, pl. 77. cites 5 
4. 28. f 
7. If a rent be granted cut of the manor of D. and that the 


grantee may d:firatn for it tu the mar o S. if the aner of D. be 
recovered by an elder title, all the rent is extinct, but if the ma- 


nor of S. in which the diſtreſs is limited be evicted, yet all the 
rent remains. Co. Litt. 147. a. 

8. Rent awarded on a ſubmiſſion by recognizance to arbitra- 
tion, ſhall not ceaſe by eviction of the land. 3 Le. 58. pl. 86. 
Mich. 17 Eliz. B. R. reſham v. Robins. 

9. If debt for ane half year's rent be brought, and defendant 
pleads eviction before the half year was out, this will not avoid 
the quarter's rent, becauſe for that the action was attached. 
Per Cur. 2 Show. 402. Mich. pl. 374. 36 Car. 2. B. K. in 


| Caſe of Pool v. Archer. 


P) Rent, What is, and what a Sum in groſs. 


1 TNT was on condition, that feoffee and his 
heirs ſhall pay a rent to a ſtranger and his heirs, this is 3 
good condition, yet inch payment is not properly rent, becauſe 


* iTues not out of land, and an aſſiſe lies not for it, yet if it be 
not 


00 K xs 


30 Eliz. B. R. Gallies v. Budbury. 
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not paid the feoffor ſhall re-enter, and the feoffee ought to 
3 the ſtranger; for the payment is but of a ſum in groſs. Litt. 
345. : | | 
2. Leſice for years by indenture covenanted and granted to pry 2 by in- 
annually for the tenements, during the term, a rent at an:ther place, enture de- 


N 9 miſes land 
and that if the rent or ſervice be arrear, though it be not demanded, for 7 years 


that the lee bud be vid, and that leſſor might enter, It was doubted to B. and 


whether this was a rent or a ſum in groſs. . See Pl. C. 131. b. 2 


6 E. 6. in B. R. Browning v. Beſton. leſſee cove- 

a nants, Sc. 
with A his beirs ard aſigunt, that he, his executors, &c. twill pay to A. his heirs and aſſigns, 751. 
per aun. Thi 15 a goud reſervation of rent, and not a ſum in groſs; for it is by indenture, and 
their intention Wes to have 1t as a ren, and the words of an indeuture ſhould be accounted to be 
his who may molt properly ſpeak them. Ow. 151. Mich. 8 Jac. Altoe and Dennis v. Henning, 
als. Jennings — At oe v. Hemmings. S. C. 2 Bulſt. 281. adjudged accordingly. The 
words of the indenture were, that in conſideration of the payment of the rent herein after mentioned, 
he leaſes, and after B. covenanted to pay 751. per ann, &c. Coke Ch. ]. wondered it could be 
« doubt in Pl. C. and thought it was clearly a rent; for a covenant is the agreement, and words 
of both: but cater! nil Eixerunt. Roll. R. 80, 81. Mich. 12 Jac. B. R. Althow v. Hemming. 
— D. 275. pl. 49. S. P. Reſolved in the Court of Wards. Lord Dacres's Caſe. 


3. A man had a warren in fee extending into three towns, It is a con- 
and leaſed the ſame by deed to another, rendering rent; and tract only. 


Mo.115. 
afterwards granted by deed the reverſion of the whole warren 260. oe 


in one of the ſaid towns to another, and the leflee attorned ; it 20 — 
was holden by all the juſtices in C. B. that neither the grantor 359 


| : S. C. bein 
nor the grantee ſhould have any part of the rent during the ſame aimoſt 2 


term, becauſe no ſuch contract can be apportioned. 3 Le. 1. — 3 
pl. 1. 6 E. 6. in C. B. Anon. me words. 


> — And. 26. 
pl. 39. Hill. 6 & 7 E. 6. Anon. S. C. accordingly. But the Reporter ſays quære bene of this 


cale ; for it ſeems that the ſum reſerved is not any rent, but due aunually to be paid to the leſſor, 
and in him 1s merely debt, though the time of payment is mentioned to be annually ; and then 
it 1s ike as when one (en ſes land for 20 years for 400 l. to be paid as follows, viz. every year 200, 
This 15 merely a debt to the leffor, and executed in him not enſuing the nature of the reverſion : 
and thrretore 1f the letlor grants the reverſion of part of the land, and the tenant attorns, yet the 
intiic debt remains, but if it was rent, then the reverſion and the nature thereof draws the rent 
after it, which peradventure will not ſuflar an apportionment when the reverſion of the acre 


leaſed 1s conveyed. - Noy 6. Anon. ſays, this is not a rent but a ſeignioty in groſs, due by 
reaton of the conttact. | 


4. Baron and feme make feofment to A. and A. covenants to If a — 
pay annually 101. rent. Baron dies; feme accepts the rent, yet roo - 
this has not aftirmed the feoffment, becauſe it is but a ſum in in fee, 


groſs; but otherwiſe had it been a rent. Arg. Roll. Rep. 8 1. Hough 


MH - there is no 
in feoffor, yet it is a rent, and recoverable by the name of a rent upon the contract. Per Cutiam. 
Carth. 162. in Caſe of Newcomb v. Hervey. 


5. Leaſe of a tavern and plate, and diverſe utenſilt; leſſee cove- | 491 } 
nants to account monthly for every tun of wine he ſhould ſell there, a leaſe 
and pay him 39s. for every tun ſold there; this is as a rent reſerv- of Ap 


a | - - dering rent, 
ed, and in nature of a rent, Arg. But judgment was given is not a 


againſt the plaintiff on another point, Cro. E. 62. Mich. 29 & _—_—- 
(E) pl. & 
6. Deviſe 
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431! Rent, 


Ero. E. 128. 6. De vi that A. all have the land, and Vat Jhe ſpall; bay year'y 


5 7 
Dun to the wite of the teſtator 121. during her lite in recompence of 


1 liz. S. C. 
— 154. her dower, Per Cur. it is a rent, and not a ſum in groſs. Le, 
Ss. ©. by 137. Mich. z 30 Eliz, C. B. Gotſlin v. Warburton. 
eme ot 
Goodridge v. Marbufton.— A. has 5 fons, and leaves land to each, an i deviſes 401], per annum 
fo Ms wile out of his lands. and ſays that every one of his fons ſhall pay out of h $ part ot ds 
tie paymet if of the ge! per unrum fo 01 wife; this is qua! ft an annual rent ont of © Proms of tte 


land; and no jum in gross. Cro. Car. 158. pl. Paich. 4 Car. B, . 8 v. Chopman.—- | 


Jo. 211. Amfey v. Chapman. S. C. Lut not S. 7. 


S. P. By 7. A rent cannot be referved out of a c Eà.&b or / Ace, or other 
e thing which lies not in demand [demciſne! in which an entry 
+ 3 $44 . . 

tommong can be made, unleſs it be out of a 77 gu. „, as 1 H. 4. and that 


zd by by the poilivility of cicheat; Nov, 60. in Caſe of Lovelace v. 
1 aimfey ; J g 

8 0 the ; 
Meſnalty, znd that a rent-charge cannot be granted out of 2 meſnralty ; but that though in the 
£xfe of a common ut be not - 4 cut, vet a aulreſs may be taken {or it, as 26 4, 8. * becaule 
the eommoncr hath a bene ft thereby. Cro. E. 546. pl. 19. Hil. gy EZ. C. B. S. C 


8. Tenant for J. life levied a fine to reverſes ner 5: fee, and declared 

the utes to be n condition that the conuſce and his heirs ay him 

40/7. per an. for his life; this is not properly a rent, but quali, a {um 
in grols, and i is not ifluing out of the land; for there is no place 
appointed for payment thercof, and therefore the conuſee mutt 
ſeek out the conuſor, and pay him. Cro. E. 688. pl. 23. Trin. 
41 Eliz. C. B. Smith v. Warren. 

9. A lcate for vears, paying for a fine 20l. This is a ſum in 
grois, and ſhall not paſs with the reverſion, Winch. 47. Arg, 
cites Rawlins's Cale, | 

Sid. 437. 10. Leaſe for years in reverſion after a leaſe for life, render- 
hs de ing poſt principium inde a certain vearly rent, and two days 
Hanzon ve. work in harveſt, reddends mide 31. nmine herioti Paßt mortem of the 
Ceres, ad- teflecs, or either of them, and rendering 2 capons at Chriſtmas, 
3 3 hs. poſt principium inde. Per Keling Ch. J. this is a ſum in groſs, 
=Lev.294. but per 3 ju. contra. Vent. 91. Trin. 22 Car. 2. B. R. lion 
Langan s. v. Carew. 


{ , 
-; * + * — ® 


80 what 3 according!y. 


Lev. 308. 11. Rent reſcrved % of a portion of tither, whether 2 rent or 
d. C. — 5 NE 

16. Ce: 2 fum in groſs? Vent. 98. Mich. 22 Car. 2. B. R. Dean and 
femet to Chapter of Windſor v. Gower. 

think it a 

tent incident to Aar. reverſion, and thet the aſſignet is bound to pay it ; but it was not adjudged, 
pecaulc es 110115 were taken to the plea, and the Reporter thinks they were not willing t 
determine tic matter of law, 2 Saund. 392 to gob. Hill. 22 & 23 Cai. 2. S. C. 


ti 2 not at- 12 Rent reſerved on aſſignment of a term for years, of a houſe; 
neon > this is a ſum in groſs, and the reſervation ought to have been 
„n, but is by deed. Allen 57. Paſch. 24 Car. B. R. Spathurſt v. Minns. 


e by con- 


% mnly, and is dif 8 ed by 2 relcaſe of ati demands. Cro. J. 487. Witton v. Bye.— The 


£41759 bein, eiſſte for vears, aſſg ned one7 ins whole term by indeature to the defendant reordering 


reat, zud zo n of debt WS no brouy! or the 1ent iu arrcar. The defcadant plcaded 5 
: conce ll 


«@. % Hd SS > a <7 
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conceſſi: & hot, &c. And upon a demurrer to this plea, it was objected in behalf of the des 
terdant, tat this action would not he, becauſe the ſum reſerved was not properly any rent, but 
a (um in groſs, the plainti# having zſſigned over his whole term, and by conſequence had no re- 
verhon, and thrretore the acta ought to be for a ſum in grofs upon the contract (and not debt 
for rent), and that would not lie till the laſt day expires To which it was anſwered, and fo 
retoly ed per Cur. that ths is a rent, though the“ plaintiff had no reverſion, and the plaintiff had 
jucgmiont, Carth. 162, 152. Mich. 2 W. & M. B. R. Newcomb v. Harvey. 


13. Tenant for years ferrendered to the leſſer reſerving a rent. *F 492 
This was held a good reſervation on the contract, and that debt 29 80. 
lay alter the firſt day was incurred, wherein it was reſerved to 5. cy 
be paid; for it was in the nature of a rent, and not of a ſum Carth. 162. 


1:1 arols, Vent, 272. Trin. 47 Car. 2 B. R. Cartwright v. in the Caſe 


Pinkev of New- 
nM ” s 

d | comb v. 
Eurvey, = Such reſervation is good. though without deed. Per Hale Ch. J. Vent. 242. in the 
Cale of Wilton s. Pinkney, cites Manly's Caſe, and the Cafe of Purcas v. Owen. 2g Car. 


14. A. gronts his land fer à year to B. B. agrees to pay ſo much 
for it, this is a ſum in groſs, for which an indebitatus lies. Per 
Holt Ch. J. Show. 36. in Caſe of Shuttleworth v. Garret. 

15. Rent reſerved on a leaſe of a zel/-paſſage on a river; re- 
ſolved it is not a rent, for it is out of an incerporeal thing, and 
an expreſs covenant to pay it. 2 Vent. 67. Trin. 1 W. & M. 
C. B. Baynton v. Eobbet. 


(Q) Sm in Groſs, Remedy for it. 


1. FPENANTS have commer, paying the lord a penny a year for 

it; the lord cannot have debt or diſtrain for it, unleſs it 
be preſcription. Noy. 60. Lovelace v. Reynolds, cites 26 H. 8, 
gap. 3. | | 

2. 2 for rent reſerved upon the leaſe of a warren of conies; 
the defendant pleaded that the plaintiff had plowed a field par- 
cel of the warren, by which the conies had not ſufficient paſture. 
Per Cur. (abſente Anderſon) it is no plea for it is not a rent 
but a ſum in groſs, due by reaſon of the contract, and there- 
fore the entry, or uſer of that part is not any ſuſpenſion. Noy. 
60. Anon. 

3. Where there is a rent reſerved, and a covenant alſo for other 
money in the ſame deed, debt will not lie for the latter; as if I de- 
miſe 29 acres reſerving 201. per annum, and further agree with 
him in the ſame deed, that for as many acres as he ſhall plow up, 
he ſhall give 105. more per ann. for each; this laſt ſum is na 
rent, and an action of debt will not lie for it. Per Holt. 12 Mod, 
73. Trin. 7 W. & M. B. R. Anon. 


(R) What ſhall be ſaid to be Part of the Rent, 


I, WW HERE a man recovers rent of 20d, per annum, and the 
Serif puts him in ſeiſin by 2d. of the plaintiffs; this /hall 

nt be intended parcel of the rent, but the receveror at the rent day 
ny 


492 Bent. 


may diſstaiu and make avocbry for all the 20d. Per Davers and 
. Danby J. clearly. Brooke ſays the reaſon ſeems to be that the 
rent is not due till the day, and therefore cannot be intended 
parcel of the rent, which then was due. Br. Avowry, pl. 78. 
cites 37 H. 6. 39. | | 
— 2, Leaſe is made. by A, to B. rendering rent 47, and A. by the 
S. C. Cro. fame indenture, grants to B. and his aſſigns dare > rcadere te H. 
J. 34 Tin. the e and bit afigns 3g. 49. for portage; this 38. 4d. is by way 
2 = of Covenant, and no part of the principal rent to be retained by 
eordingly Way of defalcation. Vel. 32. Hill. 1 Jac. B. R. & Trin. 2 Jac, 
per tot Cur, Chambers v. Maton, 


[ 493 1 * (S) One er ſeveral. By Grant. 


Br. Joinder 1. HRE cpparceners made partition, and the one granted 20 th 
. t 1005, rent by theſe words following, viz. 505. 7: the 
S. C,—— one, and 505. to the other, and yet this is one rent, and not ſeve- 


S. C. cited ral rents. Br. Rents, pl. 18. cites 29 Afl. 23, 
Hob. 172. 
in the Caſe of Stukgly v. Butler, ; 

2. Tenant for life granted a rent-charge, and he in reverſion grant- 
ed anther rent- charge; the tenant for life ſurrendered, he in re— 
verſion ſhall hold the lands charged with 2 rents, and as to one 
he ſhall be tenant in fee-ſimple, and as to the other he ſhall be 
only tenant for life, D. 10. b. pl. 35. Trin. 28 H. 8. | 

3. If a man be ſeiſed of 20 acres of land, and grants a rent »f 
205. percipiend. de qualibet acra terræ meæ, (that is) out of every 

one acre of my land, this is a ſeveral grant out of every ſeveral 
acre, and the grantee ſhall have 20l. in all. Co, Litt. 147. b. 

4. Where the intire rent is granted or reſerved cut of 2 things, 
S. C.-— one ef which is net chargeable, and afterwards a C viz. }) would diſ- 
_ 27+ tribute part of the rent to one of the things and part to the other, 
1. A. grants yet the rent ſhall be entire, for there the (viz.) would refer the 
a rent ot gl. rent to thing which is not anſwerable for the rent, and fo by 
18 colour of diſtribution would extinguith it, which is repugnant, 
505. eat of and ſo the (viz,) is void. Per Rhodes and Periam J. Mo. 201. 
ere, ard pl. 349. Paich. 27 Eliz, C. B. in Knight's Caſe, 


$95. out of ; 
encth-r, it is but one rent; Per Hobart Ch. J. Hob. 172. in the Caſe of Stukely » Butler, cites 


29 E. 3. 39. and fo are Knight's Caſe. 5 Rep. 55. and Winter's Caſe D. 14 Eliz. 3-8. upon 2 
I Z:7:7ce where the rents are reſerved ſererally at the firſt, and where there are intire at firſt, and 
eaken by @ ve. | 


Woodleys, 5. J. S. granted a rent-charge of 141. per annum out of land, 
Beere d. C. Habendum 71, per annum for 38 years, if F. D. fo hong live [pay- 


2 L. Tae. able at Mich. and Lady-Day] and habend. 7he other 71. per annum 


5 Car. B. R. for 38 years, to commence after the death of J. D. payable at the 
adjudged ſaid 2 feaſts, with a clauſe of diſtreſs; the queſtion was, whe- 
Ong ther this was one or ſeveral rents ; for that it is but one grant of 
of the ſeve- 141. in the beginning, and the diſtreſs limited for the 141, So 
Farce in the it is entire alſo in the diſtreſs, But all the Court reſolved oy 
cle 


Bent. 


theſe were ſeveral rents, becauſe they had ſeveral commence- 
ments and ſeveral endings, and though it be mentioned to be 


but one in the cauſe of diſtreſs, yet that is to be intended to be 


taken diſtributively, and adjudged accordingly. Cro. Car. 154. 
vl. 2. Paſch. 5 Car. B. R. Bear v. Woodley. 
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babendum, 
and that 
the one is 
to begin 
preſently, 
and the 
other after 


the death of J. S. 


6. A. granted an annuity of 1691. a year 10 B. C. D. E. and F. 
te be equally divided betaveen them, to have to them and their reſpective 
aſſigns 201. to each during their lives, and the life of the longeſt 
liver ef them, and if any one died, his ſhare to be equally di- 
vided among the ſurvivors. D. and E. ſurvived, and for rent 
arrear diſtrained, and in replevin av:zed jointly, Holt Ch. J. 
held that the words equa/ly to be divided cannot make a tenancy 
in common in a deed, though they may in a will; and the words 
( to have and receive 201. a-piece } explain how the money on re- 
ceipt is to be diſtributed, but do not fever the grant; for it is but 
one rent, and one grant undivided, and fo D. and E. are joint- 
tenants, and the avowry good, and adjudged for the avowant. 


The grant 
was of one 
annuity or 
yearly ren? 
cf 1000. 6 
the year of 
lar ful, Sc. 
tiz. 20d. as 
piece to be 
equally, &c. 
and fo to 
ſurvive till 
it hould 
come to the 
2 laſt, But 
adiornatur. 


1 Salk. 390. Hill. 10 Ann. B. R. Ward v. Everard, 222 


Comb. 329. S. C. ſtates the caſe accordingly, and that upon an iſſue joined as to the 

time of the grant, it was found for the avowant upon a trial at bar; but judgment was [ 494 ] | 
arreſted, and defendant ordered to replead and avow de novo; for that it was adjudged that the 
5 gra: tees were tenants in common, and though the habendum be firſt of the whole 1col. and yet 
the wiz.) diſiributes it. And Holt ſaid he knew not why a (viz.) ſhou!d not make a ſeverance as 
well as the habendum, but here the wize 1s inthe habendum; and that it was alſo adjudgcd that the 
efpointment of the ſurvivorſlap does not inforce a jointenancy; for this is a rent de novo, which the 
grantor may make to riſe and fall as he pleaſes; for every variation from the ordinary rules ope- 
rates as a new grant, Carth. 340. S. C. ſtates it as 5 Mod. and Comb. and in the margin 
ſavs, that thoſe are the very words of the deed, and it appears by 5 Mod. 28. that he was counſel 
in the cauſe, But Ibid. 342. ſays, that after ſeveral debates Eyre Sam.) J. delivered his opinion 
for the plaintiff that theſe were ſeveral rents, but Holt Ch. J. doubted, and there being no more 
judges in court no judgment was given; but that afterwards the grantees D. and E. took new dif- 
treſſes ſeverally, and upon a new replevin mage ſeveral avorwries, as for ſeveral rents, and then the 
parties agreed, and nothing further was done. Carthew, at the end of the report, cites 
Mich. 14 Car. 2. in C. B. that in an avowry upon this very grant the defendants made conuſance 
(in replevin) as bailiffs to the ſaid B. C. D. E. and F. jointly for rent arrear; and upon a demurrer 
to the conuſance the plaintiff had judgment, becaulc theſe were ſeveral rents, and the rule for judge 
micnt was Paſch. 16 Car. 2, Carth. 334. Hamerton v. Clayton, & al. 


(T) Extinguiſhed or apportioned. By Conjunetion of 


Eſtates. 


1. * HERE a /eaſe wwas made for life by deed indented rendering 

| rent, and after the % granted and confirmed the ſame 
tenements to the leſſee and heirs for ever, the beſt opinion was that 
by this the rent is extinguiſhed ; for the reverſion is gone, and 
by departure with the reverſion the rent paſſes with it, unleſs it 
be excepted; and after the plaintiff denied the deed, Br. Ex- 
tinguiſhment, pl. 28. cites 22 Aſſ. 18, 

2. The father ſeiſed in fee of land, had iſſue two daughters, he 


grants a rent-charge to one of his daughters in fee, and dies; the 


land out of which the rent was granted, deſcended 4 the two daugh- 
| ters; 
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ters; ſo that they had as great an eſtate in the land as the one 
of them had in the rent; partition is made between them; after 
this the rent thall be revived, the ſame not being extinct by this. 
Per Doderidge J. 3 Bulſt. 122. Mich. 13 Jac, in the Cafe of 
Gough v. Iloward, cites 34 All. 

3. If a man grants a rent=chai ge in fen, and after gives the land 

in tail to anther, and the grante? purchujes the land of the tenant in 
tail in fee, the tenant in tail hath jitue, and dies; the e brings 
5 medin, and recovers the land, the grantee diſruins for the rent, 
the inue thews the purchaſe, the grantce ſhews the recovery, In 
this cafe the charge 1s extind for ever, notwithſtanding the reco- 
very for once extinct is for ever. Per Aikne. Br, Charge, pl. 
42. cites 19 f. 6. 45. 
But if a 4. A man leaſed land for term of years, the !:/Jee lcaſed part of the 
man leaſes ferm to the leſer, rendering rent; if Fe after ſurrenders to the 
- mln firſt leffir, the rent reſerved upon the 24 leaſe is determined. 
rendering Br. Extinguithmert, pl. 34. cites 20 E. 4. 12. Per Brian. 


rent. and the . | 
le for grants the rent to V. S. and after the tenant for nears ſarrengers, the rent is nut extincd. Ibid, 


5. If a man enfesFr me upon condition to render to him lol. ſuch a 
day, and after 7 leaſe it to bim for years rendering certain rent, and 
at the day 7 ds nat pay the 16/. Now he ſhall hold the land, and 
the rent reſerved by me upon the leaſe is determined and extinct, 
Br, Extinguithment, pl. 34. cites 20 E. 4. 12. Per Brion. 
6. A. leaſes to B. fir 100 years, and B leaſes ts C. for 20 years, 
rendering rent; A. granted the reverſien in fee to . S. and F. S. 
Purchaſed the revenſion of the tern. Adjudged that J. S. thall not 
have the rent nor re- entry; for the reverſion of the term, to 
\ 495 J which the rent is incident, is extinguiſhed in the reverſion in 

fee. Mo. 94. pl. 232. Paſch. 12 Eliz. Lord Treaſurer v. 

Barton. : | | 
In this 7. A. had a houſe and ſtable for 30 years, and leaſed the table 
5 — 5 to B. for 6 years, and A. aſſigned the whole to C. for all the 
Rab. Years, whereby C. had the reverſion of the ſtable, and the reſt 
ſon and in poſſeſſion for 30 years, and demiſed to A. for 21 ycars, the 
Wande. Whole on condition of re-entry for non-payment of the rent, or 
of 251. a ſum in groſs, at days appointed. Before any default 
ſerved that of payment, A. re-demiſeth the ſtable, wherein B. had 6 years, 
eee to C. for 10 years, but no attornment; afterwards the rent and 
chat point fine were unpaid at the days appointed. A, re-entercd. In 
as to the this caſe the queſtion was, whether the rent and condition were 
RO. ſuſpended by acceptance of the re-demiſe of the itabie ? and 
fary to the adjudged, 1ſt. That by the re-demiſe to C. of any part, by the 
jadgmen: very acceptance of the re-demiſe, the rent was ſuſpended, if it 
given © had been a re-denilſe in poſſeſſion. 2Cly, That in this cafe there 
which was being no attornment, nothing pailed by this re-demiſe, but only 
pen the a future intereſt after B.'s eſtate for 6 years; and therefore nci- 
er ther the rent nor the condition are ſuſpended. Upon this 
condition, Judgment a writ of error was brought, and all the ſame points, 


nicki from point to point, were adjudged as beforc; fo that this 2 
the 


6 


* 3 
15 
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the judgment of all the judges in England. Pollexf. 144, 145. entire and 
in Caſe of Hodgkins v. Thornborough, cites it as 4 Rep. 52. b. 2 be 

EL EE oO <4 2 apportons 
Rawlins's Cate, ed; but thas 

| 25 to the 

rent, no book was found to warrant ſuch an opinion but Br. tit. Extinguiſnment 48. where it ig 
fard, if there h lord and tenant by 3 acres, and the tenant leaſes one to the lord lor years, the 
wioler 115 fulpended ; but fays that tis caſe is not to be found in the book at large. And Hag 
lard, that a cate of a leaſe ior years was ſtronger than a leate for life, where the remedy is by 
alle, aud the tenants of the land (out of winch the rent iſſues) are to be nam:d ; and as for a 
condition, that mauit be extinct, where part of the thing demiſed comes to the leſſor, becauſe 18 
is am 10 luck a rent in quantity; for it the rent be diminithed, the condition mult tall. 
Vent, 256. Hill. 27 & 28 Car, 2. B. R.-—— Le. 116. pl. 235. Mich. 30 Elz. B. R. Raw 
lins v. Somer ford. — 2 Lev, 143. accordingly, Hodgkins v. Thornborough. Ficem. R. 
417. pl. 533. S. C. accordangly, And Hale ſaid, that this tit. Extiaguiſhment of Br. was the fix 
concoction of this error, that a rent could not be iulpended in part, and in eiſe for part, which 
is a notion that beth been {wallowed down tince that opinion in Brooke, but no reaton at all was 
ever given for it why it may not be ſuſpended in part, 2s well as extinguiſhed in part; for of hat 
wever any queſtion was made; as if leflce turrender part of his term, part of the rent is thereby 
extinguiſhed. And Wilde ſald, he louked ot all the authorities cited by my Lord Coke ig 
Aſcough's Cate, 9 Co. and every one of them is of an en'ry by wronz, which is agreed by all 19 
ſuſpend the whale rent. Vent. 273 at the end ot S. C. lays, that Pull xfcn was again the 
opintun of the Court in this caſe, as appears by his report, 191. 141, 


8. If A. dewfes rent to B and afterwards makes B. exeenter, 
there this rent thall be extinct; but where a man deviſes the 
term to one, and a rent out of jt to another, and afterwards 
makes him to whom the rent was deviſed his executor, he may 
now elect to have this as a legatee. Per Doderidge J. 3 Bulſt. 
122. Mich. 13 Jac. in Caſe of Gough v. Howard, 

9. If one has land of the part of his father, and a rent out of the 
fame land am the part of his mather, the rent is extinct, and cannot 
be revived or divided, though he die without iſſue. Arg Bridgm, 
54. | | 
10. A copyholder made a legt te B. for 16 years, rendering Hodgkias 
201. rent; B. leaſed part of the lands fer 10 years ts C. rendering v. L horns 
22 rent; C. afterwards aſſigned his term te A. the tirit leſſor. The . 8 
queſtion was, whether the rent {hall be apportioned or futpend- lexf. 191. 
ed? Adjudged that it ſhould be neither, but that the leſfor adjudged. 
ſhould have the whole rent of 20l. a year, againſt his leilee. 7 
And they all agreed further, that E. ſhall have nothing againſt kinsv, Roh- 
C. becauſe he reſerved nothing, nor ſhall C. have any thing den aud 


a # 3 = Th. 
againſt M. for the ſame reaſon, 2 Lev. 143. Trin. 27 Car. 2. — 
B. R. Hodgſon v. Thornborovgh, adjudged. 


— Autizls 
Ch. J. fail, that / B. the leſſer had reſero 4 34. rens npon the leate for 10 years, and he has 
afhroncd to A. without any rent, A. ſhould have 2c1, of B. and B. mould have 51. ot C. and C. 
ſnould have nothing of A. For every one ſhall have according to his contract, and ng other ap- 
pottionment all be contrary tao the contact, aud 2 re ment of th- parties, and no [ 96 ; \ 
cxtiuguiſhment or ſuſpenſion mould be of the 20l. For this is always where the 4 
leſlor enters injurioully, and contrary to the will of the leſſee, but all done here is by agreement 
and contract; and therefore each ſhall enjoy according to his contract. 2 Lev. 143. in Cale .of 
Hodgſon v. Thornborough. It B. hag leaſed any part to A. without reſerving any rent, 
there ſhould be an apportionment ; but at a rent had been reſerved, there ſhould be no appor- 
tonment ; for then the leſſor and leſſce had, as it were, by agreement, apportioned the rent be- 
twixt themſelves, and the leſſor thould have had his Whole rent of the leſſec, and 10 ſhould the 
leſſee of the leffor. Per Hale Ch. J. Freem. Rep. 118. pl. 554. in S. C. Freem. Rep. 404. 
pl. 429. Irin. 1675, adjornatur. S. C. Ibid. 413. pl. 545. Mich, 1675. Hale ſaid, if the 


rent muſt be apportioned in this caſe, there might be a queſtion how that ſhould be; as it A. leaſe 
% B. 20 actes of 295, a- piece value, and B. re · demiſes one of thoig acres to A. tor 51, Now WAG 
| Ter 
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ther the apportionment ſhould be by recouping this 51. or whether 28. ſuould be abated, and the 


ft leſſee have the 51. over and above? But he ſaid, that the book of 17 Ed. 3. 57. was to the 
principal caſe in the very point; but if it were in caſe of a leaſe for life, there it may be ut might 
be ſuſpended, becauſe there is only a real remedy, as by diſtreſs or aſſiſe, which ſhell no! be ap- 
portioned; but the whele ſhall be ſuſpended, becauſe the remedy is upon the whole land ; but 
here it is upon the contract, and a perſonal remedy. Sed Curia adviſare vult. | 


(VU) Extinguiſhed or Apportioned. By Co2/;r- 


Malin .. 


I. I aſſiſe where a leaſe is made for life by a dred indented, renders 

ing rent, and after the 4% r grants and confirms the ſame 
tenements to the leſſee and his heirs for ever, the beſt opinion was, 
that by this the rent is extinct; for the revertion is gone, and 
by the departure with the reverſion, the rent paſſed with it, un- 
leſs it be excepted ; and after the plaintiff denied the deed, Er. 
Extinguiſhment, pl. 28. cites 22 Aff. 18. 

2. If a man hath a rent=-charee out of certain land, and he con- 
firms the eftate, which the tenant has in the land, yet the rent» 
charge remains to the contirmor, Litt. ſ. 526, 

3. Leaſe of 20 acres, rendering rent, the Ie grants all his gſtate 
in one f the acres to J. S. the Ir confirms the eſlate of J. S. Re- 
ſolved, that the entire rent is gone in all the other acres; for 
being an entire contract, and by his own act there cannot be an 
occupation for part, and an extinguiſhment for the other part; 
and in this cafe there is no difference between a ſuſpenſion in 
part and an extinguiſhment, Owen. 10. Mich. 33 & 34 Eliz. 
C. B. Goddard's Caſc. 


(W) Extinguiſhed or Apportioned. By Deſcent 
or Devw1ſe. 


Soif the 1. IF a man hath a rent-charge, and his father purchaſes parcel 
—— of the tenements charged in fee, and dieth, and this par- 

7t of the cel deſcends to his ſon who has the rent- charge, now this charge 
— in tail, ſhall be apportioned according to the value of the land, becauſe 
ere 5 ſuch portion of the land purchaſed by the father, comes not to 
the grantee, Ton by his own act, but by deſcent, and by courle of law. Lit. 


the rent E 224. 
ſnall be ap- 


portioned ; and fo by aft in law a rent - charge may be ſuſpended for one part, and in eſſe for an- 
other. Co. I. itt. 149. b. So if the father be grantee of @ rent, and the /on purchaſes fart of ble 
land charged, and the father dies, after whoſe death the vent deſcends to the ſon, the rent (hall be 
apportioned. Co. Litt. 149. b. 1 


2. If the grantee grants the rent to the tenant of the land, and 
to a ftranger, the rent is extinct but for a macty, Co. Litt. 
149. b. 
Bendl. 225. 3. A, ſeiſed of a houſe in fee, leaſes the ſame to J. S. for 


3 te the heirs of each ef their bodies lawtully begotten, remainder to 
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5 : » R c 
there had been no apportionment. And, 21, pl. 44. Hill. 16 Eliz. in Cate at” 
Huntley v. Roper. | Holms v. 


4. A. has a general tail in Bl, Acre, and ſpecial tail in Gr. Acre, 1 
and l-ajes both, rendering rent, and dies, having ſeveral iſſues inhe= 
ritable lo each tail, Now the condition ſhall go according to the 


rent, Per Manwood. 4 Le. 27. pl. 82. in the Caſe of Lee v. 
- | Arnold, 


5. A parſm leaſes land, whereof he is ſeiſed in his own right, and 
l land, of which he 1s ſeiſed in the church's right, for years, render- 
- | ing rent, with clauſe of re-entry, and dies, the rent ſhall go 
. According to his reſpective capacity, and the condition divided. 
Per Jefferys. 4 Le. 28. in Caſe of Lee v. Arnold. 
I | 6. If one makes a leaſe of freehold and copyhold lands, rendering 
- | rent; and the copyhold deſcends to one and the freehold to another, the 
rent ſhall be apportioned. Per tot. Cur, Godb. 139. pl. 169. 
fe 30 Eliz. B. R. Harding's Caſe. 
C- | 7. A. was ſeiſed in fee of one acre, and poſſeſſed of another acre 
or for a term of 21 years, 2 both theſe acres to B. the defendant 
an for 10 years, rendering rent; proviſo, if the rent be behind for 28 
tz 


days, and no ſufficient diſtreſs upon the land, that they might enter. 
A. died. The inheritance of one acre came to his Heir, and the 
term for years to his executor, The rent was in arrear 28 days, 
&c, and the heir demanded a portion of the rent according to 
the value of his acre ; which not being paid, he entered. The 
nt _ queſtion was, whether the reverſion being divided, the rent ſhall 
be in like manner apportioned ; and if the condition be divided, 
whether the heir may demand part of the rent, and enter for 
non-payment ? but as to this no opinion was delivered. Sed. 


reel Adjornatur, Cro. J. 390. pl. 3. Hill. 13 Jac. B. R. Wood v. 
dare Germans. 5 | 
rge 

wulc 


t to (J) Extinguiſhed or Apportioned. By Grant. 


I. LEASED to B. fer life, and afterwards to C. for 20 years, Leſſor en- 
rendering rent, the term to commence after the death of B. feoffs a 


* ; 5 X . . * „th 
. the . granted his eftate for life to A. the leſſor. A. during the life e e e 
all be 7 B. enfeeffed J. S. in fee, auß ſuffered a common recovery. B. — wþon 
died, and the recoverors diſtrained and avowed for rent arrear. _ — 
ud Fitzjames and Knightley thought the rent was not extinguiſhed, tion. it by 
Lin becauſe it was not in eſſe at that time, it not being to be paid till the feoff- 

; after the death of leſſee for life, who was alive, D. 31. pl. 210% — 
| for Kc. Hill. 25 H, 8. B. R. Anon. ed upon the 
p F | leaſe be not 
„ all extint ; but Baldwin Ch J. thought it was not. Mo. 11, pl. 42. Hill. 4 E. 6. Anon. 
ler to lu the Caſe of Battey v. Trevilion. Mo. 281, pl. 434- Mich. 31 & gz Elia, C. B. One point 


the dee, XYLLL, 24 — = 
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was, whether, when the leſſor enters upon the leſſee for life, and makes feoffment, and the lefe 
re- enters, it the rent be revived, and the juſtices doubted thereof, and becauſe it did not make 
an end of the cauſe they would not argue it. 


2. It was taken not to be a good ſecurity for the king for his 
ſervices reſerved upon a grant before made to A. in tail, to give 
the reverſion tenend the reverſion by ſuch ſervices, when it 
ſhall veſt, and to accept the firſt ſervices during the tail; for 
when the reverſion is gone, the rent and ſervices reſerved upon the tail 
are gone, as well in the caſe of the king as in the caſe of a com- 

D 498 J mon perſon, and therefore the deviſe was, that the king by a new 
patent, reciting the fir patent, ſhould give the reverſion, and the firſt 
rent and ſervices habendum in fee, to bald by ſuch ſervices, and render- 
ing ſuch rent, and by this the king ſhall have new tenure imme- 
diately, and the grantee ſhall not be charged of double ſervices 
and rents during the tail, Br, Patents, pl. 97. cites 32 H. 8. 
The E. of Rutland's Cafe. | 
So if he has 3. If the tenant of the king of 4 acres aliens one acre to the king, 
2 daughters the rent ſhall be apportioned, by ſome if it be ſeverable, and 
and cone this by the, common law by ſome. Br. Apportionment, pl. 23. 
aliens to the cites 32 H. 8. Brooke makes a quære; for contrary in the read- 
king. Ibid. ing of Fitzjames. 8 
Godb. 95. 4. A leaſe for years was made F 100 acres of land rendering 
13 rent 1ol, afterwards the %%% granted 50 acres of it. The grantec 
29 liz. S. C. {hall not have any part of the rent, but it is all deſtroyed, 
& per tot. Arg. 2 Le. 25 2. pl. 339. cites 32 H. 8. Wiſeman v. War- 


Cur. the . 
rent ſhall ringer. 


not be apportioned, becauſe a ferm 15 nut of the /tatute; and a rent reſerved upon a leaſe for years 


ſhall not be apportioned by the act of the leſſor; but otherwiſc by att in law, as where a tenant 
makes a feoffment in fee in part ofthe lands, and the leffor enters. And at another day, Ander- 
ſon Ch. J. ſaid, that if the leſſor of 2 acres grants the reverſion of one acre, the whole rent is ex- 


tin. Goldſb. 44. S. C. Mich. 2gEl:z, but adjornatur. 


Mo.114-pl. 5. If the leſſor grants part of the reverſion to a flranger, the rent 
"x. 1 4 er 2 ſhall be apportioned; for the rent is incident to the reverſion. 
oe. Lit. 14 2. 

6. If a leaſe be of 3 acres reſerving a rent upon condition, and 
the reverſion is granted of 2 acres, the rent ſhall be apportioned 
by the act of the parties, but the condition is deſtroyed, be- 
cauſe it is entire, and againſt common right. Co, Litt. 215. a. 

7. If the grantee of a rent-charge grants it to the tenant of tht 
land, and a ftranger, it ſhall be extinguiſhed but for the moety 3 
and ſo it is of a ſeigniory. Co, Litt. 307. b. 

And.18.pl. 8. A. infesffed B. in fee of the manor of S. rendering to A. 
36. S. C. ac- and his heirs @ rent annually, with a clauſe of diſtreſs, and à re- 
only that entry for non-payment ; and covenanted to make further aſſurance 3 
he ſtates the and by another deed of the ſame date A. covenanted with B. t9 levy a 
3 fine of the ſaid manor, which ſhould be 720 the ſame uſes, intents, 
manors, and conditions, as expreſſed in the deed of fegfinent, and to no 
and that the other. A, levied a fine come ceo B. had ex dono A. with the 
| . uſual words of releaſe of all his right, according to the courſe of 


Only, om fines, &c, with warranty accordingly, &c. It was the ge - 


e 


S 
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the greater part of the juſtices of both benches, that the rent 8. C. cited 


. . . Mo. 106. 
was not . extinguiſhed by this fine, but was preſerved by the ol a 


indenture which directed the uſes. D. 157. pl. 28, 29, 30. Hill. Andrew's 


4&5 P. & M. Puttenham v. Duncomb. * 
0. 384. 
pl. 506. S. C. cited in Perrot's Caſe. S. C. cited 2 Rep. 73. a. in Lord Cromwel!'s Cate. 
S. C. cited 2 And. 8z. ia Lord Cromwell's Caſe. S. P. Mo. 298. pl. 445. Trin. 


32 Eliz. C. B. in the Caſe of Sherrot v. Holloway. — S. C. cited Arg. Mo. 384. in Pet» 
rot's Caſe. 


9. Leſſee for 10 years granted a rent- charge to his leſſor for the S. C. and in 
faid years, the ier granted the remainder in fee to the leſſee for the eg 


the * . words 
years, the juſtices were of opinion that the rent is gone, becauſe Gedb. 137. 


the leſſor who had the rent was party to the deſtruction of the pl: 161. 31 
leaſe, which is the ground of the rent. 4 Le. 2. pl. 5. 27 Eliz, Elia. C. B. 
C. B. Buckhurſt's Caſe. 

10. Limiting a remainder over of the land by him, to whom the Reſolved 


rent was firſt reſerved upon the render by fine of the land en- — 
rever::0n 


tailed was extinguiſhment of the rent, and cannot go to the re- and rent 


mainder. Mo. 575. pl. 795. Paſch. 41 Eliz. C. B. White v. paſſed, be- 
Geriſh. ing by fine, 
h and that it 
ſhould enure as ſeveral fines; but if one makes a gift in tail, rendering rent, remainder over in 
fee; this being by deed is a good reverſion to the donor, and the remainder only without the 
rent ſhall go to the ſtranger, Cro. E. 727. pl. 62. Mich. 41 & 42 Eliz. C. B. S. C.. 
Ibid. 768. pl. 11. S. C. Adjornatur. Ibid. 792. pl. 36. S C. by name of White v. Weſt, 
Adjudged.— 2 And, 170. pl. 92. S. C. Noy 9. S. C. Adjornatur, - Ow. 126. S. C. 


11. A. copyholder in fee made a leaſe rendering rent, and * 4991 
then ſurrendered the reverſion to B. who diſtrained for 2 parts of Buck v. 
the rent; and this was held good without any attornment of the pee. * 

. . R : eV. 40. 
tefſee or notice to him; becauſe the ſurrender is a thing noto- that though 
rious of itſelf, Raym. 18. Trin. 13 Car. 2. B. R. Black v. there was 
M le no notice of 

ole, the ſur ren- 


der, yet the diſtreſs was notice ſufficient, and that it is not like to the caſe where forfeiture is to be 
taken upon the breach of the condition, and here the eſtate paſſes by ſurrender and admittance in 
court, which are public acts, whereof every tenant may take notice, and attornment is not neces 
ary in this caſe, becauſe there is no means to compel it; and judgment was given niſi, &c. 


(Y) Extinguiſhed or Apportioned. By Purchaſe 


or Parcel, 


1. IF there be lord and tenant, and the /ord purchaſes parcel of 

the land, the rent of the ſeigniory ſhall be apportioned z 
and ſo it was done by award, anno 18 E. 2. quod nota; and this 
by the common law, as it is ſaid elſewhere z but quære by the 
common law. But it is good law after the ſtatute of quia emptores 
terrarum ; and ſo is Littleton in his Title of Rents, & concordat 
the reading of Sir John Fitzjames. Br, Apportionment, pl. 16, 
Cites 3 Aff. 18. 

2. In afiſe of 10l. rent, the tenant pleaded hors de ſon fee, the Br. Appor- 
demandant made title by grant of one A, tertenant to the anceſtor of the Kar 
Olaintiff in tail, and the plaintiff is iſſue in tail. The defendant 425 go AL, a8. 

| Qq 2 dat 


—— 
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Rent. 
that the tenant in tail purchaſed parcel of the land charged, and that 
the N recovered againſt him by faint title, which matter was 
pleaded for extinguiſhment of the rent, and after the aſſiſe was 
charged to inquire if the plaintiff be ſeiſed of parcel of the land charged, 
which ſaid, that he was ad annum valorem 16s. and were appoſed of 
zuhat value the whole was, who ſaid, that 51. and ſo ſee that the 
land is worth only the moiety of the rent; and after it was 
awarded, that the plaintiff recover ſciſin of the rent, and recoup 165. 
Freut in the hands ef the plaintiff, and no more; and yet per Birton, 
he ought to recoup more than 16s, by reaſon that the land is 
worth only the moiety of the rent; therefore qurre if the land 
had been of greater value than the rent, whether it had been 
apportioned, having regard to the quantity of the rent ; and ſee, 
that by a purchaſe of parcel of the land by tenant in tail of the 
rent, the entire rent was not extinguiſhed. But it ſeems, that 
againſt tenant in tail himſelf, who purchaſed, it is a ſuſpenſion of all 
during his life; but as ta his heir, in whom there is 15 folly, it all 
be apportianed. And ſo it ſeems ſupra, that the tenant in tail 
purchaſed parcel of the land charged, and ſuffered his iſſue to 
recover this land againſt him in aſſiſe upon feint title; the tenant 
in tail died, the iſſue in tail being ſeiſed in this form, brought 
aſſiſe of the rent granted in tail, and yet recovered and the rent 
recouped ut ſupra, miror inde, by reaſon that he himfelf reco- 
vered the land, and brought the aſſiſe of the rent. Br, Extin- 
guiſhment, pl. 29. cites 30 Aſſ. 12. 

3. Dum fuit infra ætatem; Per Kirton, if an infant ſciſed f a 
rent purchaſes the land and aliens the land within age, it is at his 


election to bring præcipe quod reddat of the land or of the rent; 


quod nullus negavit. And ſo fee, that the rent is not extin- 
guiſhed by this purchaſe, but only ſuſpended. Br, Extinguiſh- 
ment, pl. 7. cites 46 E. 3. 34. 
L 500 ] 4. If a man has a rent-charge and purchaſes parcel of the land, 
| charged, the rent is ſuſpended, becauſe in this caſe there is no 
apportionment. . Br, Apportionment, pl. 27. cites 11 H. 6. 22. 
5. Where an annual ſum is granted out of lands, ſo that it 
may be rent or annuity at the election of the grantee, if the grantee 
purchaſes parcel before election he cannot make election afterwards, 
58. P. Be- but the whole is * extinguiſhed ; but if before election parcel de- 
_ the ſcends on the grantee, if he brings writ of annuity the annuity is 
Rs, not apportionable, but he ſhall have the annuity intirely, 2 And. 
chat this 4. in the Caſe of Fulwood v. Ward, cites 14 E. 4. and that this 
aged was granted. 
not an annuity. Per Coke Ch. J. 2 Bulſt. 249. in the Caſc of Sprint v. Hicks. 


The rent is 6. If a man has a * rent-charge to him and to his heirs, iſſuing 
worry out of certain land, if he purchaſe any parcel of this to him and 
common to his heirs, all the rent-charge is extinct and the annuity alſo; 
right, and becauſe the rent-charge cannot by ſuch manner be apportioned. 
—_—— Lt. 222. | 


pure of the 7. But if a man who has a + rent-ſervice purchaſe parce! 4 
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the land out of which the rent is iſſuing, this ſhall not extinguiſh land, and 


all: for a rent- ſervice in ſuch caſe may be apportioned according — 
to the value of the land. Litt. i. 222. part it is ex · 
tinct in the 


whole, and cannot be apportioned ; but by att in law it may, Co. Litt. 147. b. 

„Fav. 69. pl. 143. Paſch. 25 Eliz. S. P. And ſo jf he be conuſee in a ſtatute merchant or recoge 
/zance, and purchaſes parcel of the land, all the rent is determined. But otherwiſe it is in the 
cale of the queen; for it ſhe purchaſes parcel, ſhe ſhail have execution of the other lands, which 
are in the poſſeſſion of others. Per Manwoud. | 
S. P. Per Coke Ch. J. 3 Bulit. 69. But if the grantor grants, that the grantee and his heirs 
all diſtrain for the ſame rent, it was adjudged, that this ſhall be conſtrued the like rent; and 
good.—And amounts to a new grant, Co. Litt. 148.— The words were, that he ſhould diſtrain 
tor the ſame rent in the ref? of the land, and the gram ſhall ſtand in its force, and Finch held that 
im was good, Br, Charge, pl. 48. cites 46 E. 3. 32. 

+ Where one has a rent-ſervice, and pu; chaſ-s the remainder or reverſion in fee, all the whole ſeig- 
niory is extinct; tor the entire tenancy is held. But ſuch purchaſe does not extinguiſh a rent 


charge; tor this is chargeable upon the poſſeſſion ; for he ſhall avow as in land chargeable to his 


diſtreſs. Per Gawdy J. Cro. E. 226. pl. 11, Garnon v. Weſton. —Le. 254. pl. 363. S. C. 

But where a rent ſervice is become a rent-feck by ſeverence of the lame from the ſergmory, the nature 
of the rent is changed; for if the grantee purchaſe part of the land the whole rent ſhall be extinct. 
Co. Litt. 130. b. | 


8. If 3 jorntenants hold by an entire yearly rent, as a horſe, or FE. N. B. a0g. 
of a grain of wheat, and the tenant ceaſe by 2 years, and the /ord ay i > 
recovers 2 parts of the land again/? 2 of them, and the 3d ſaves his Cell. 28. 
part by rendering of the rent, &c. and finding ſurety ; albeit the 13. J. 47+ 
lord comes to the 2 parts by lawful recovery, grounded upon the "_ Ee 
default and wrong of the 2 jointenants, yet ſhall the entire annual favit, pl. 35. 


rent be extinct. Co. Litt. 149. a. cites F. N B. 
| 209. Brooke 


fays, it ſeems that ſuch recovery is as a purahaſe and not as a recovery of the land by title, of the 


land deſcended to the demandant, - 


9. Baron and feme were ſeiſed of 2 manors, and conveyed Le. 254- pl. 
them by fine to A. and A. by the fame fine rendered back to them 2 
a yearly rent of gol. and to the heirs of the feme ; and alſo rendered B. R. S. c. 
the 2 manors to them for their lives, remainder over in tail. Baron by _ — 
and feme died. The ſon and heir of the feme claimed the rent. (05, 
It was objected, that the grant of the rent was void; becauſe Caſe, 
the land was granted at the ſame time and to the /ame perſon, 
and that the grantee cannot have both, But adjudged, that it 
was good, and the law ſhall mar/bal them; for firſt the rent ſhall 
paſs, and then it ſhall be as a purchaſe of the land by the feme, 
who was ſeiſed in fee of the rent; and the purchaſe of the re- 
mainder in fee ſhall not extinguiſh the rent, but it ſhall be in eſſe 


during the particular eſtate ; for by this the poſſeſſion is only 


charged. Cro, E. 226. pl. 11. Paſch. 33 Eliz. B. R. Garnon [ 501 J 


v. Weſton. | 
10. A. ſeiſed of Bl. Acre in fee, and poſſeſſed of Wh. Acre for 


years, grants a rent out of both to B. for life, with clauſe of dif= 


treſs in both, If B. purchaſes parcel of Wh. Acre the rent is not 
extinct, becauſe it iſſues only out of Bl. Acre. 7 Rep. 23. b. 
24. b. Tr in. 42 Eliz. C. B. Butt's Caſe. 


Qqz | (Z) Extin« 
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(Z) Extinguiſhed or Apportioned. By Recovery. 


But it a man 1. W HERE a man grants a rent-charge out of 2 acres, and after 


— the grantee recovers the one acre by good title, the grantee 
rent - charge 
Out of 240105, ſhall have the whole rent out of the other acre. Brooke ſays, 


and after the quzre inde; for this is his own act; for it is ſaid elſewhere, that 


grentee 72- if a feme has a rent out of 3 acres of land, and after ſhe recovers 


corers one of 
the acres 5y 


d:wwer of it, the rent ſhall be apportioned as upon deſcent. Br. 


@ feint title Extinguiſhment, pl. 52. cites Doctor and Student, lib. 2. cap. 


. 630-4. 
rent is extinct for the whole; becauſe he claims under the grantor, Co. Litt. 148. b. 


2. If a man leaſes land for life, rendering rent, and the tenant 
25 impleaded and lifes, and recovers in value, he ſhall not render 
rent for the land recovered in value; for the rent ſhall be re- 

couped in the extent, Br. Rents, pl. 12. cites 22 Aſſ. 52, 
Leaſe of 3. If a man /eaſes land and gords for years, rendering rent, 
— and after a 3 recovers the land, the rent ſhall be appor- 
and after tioned, inaſmuch as the goods are not recovered, Br. Appor- 


uzon a te- tionment, pl. 24. cites 7 H. 7. 4, 5. 

cognizance | 

made by the leſſor the land is evicted, Ad;udged, that there ſhall be no apportionment of the 
rent, and the leſſee ſhall hold the ſheep without any allowance. And Wray Ch. J. ſaid, that it 
was ſo held before in C. B. For the rent was in its creation entire and 5 to the reverizon, 
and was rent-ſervice, and by eviction of the !and and reverſion this ceaſes to be rent-ſervice, and 
it in therefore gone. D. 212. b. Marg. pl. 38. cites Mich, 33 & 34 Eliz. B. R. Emot's Caſe. 


Br. Waſte, 4, If a man recovers the place waſted by aftion of waſte, which 
place waſted is only parcel of the land leaſed, there the rent 


C. 
2 P. Co, ſhall be apportioned. Per Newdigate Serjeant. Br. Apportion- 


Lin. 148.2, ment, pl. 6. cites 14 H.8. 11, 12. 
—S. P. Per EN 5 8 
Dyer and Manwood. Mo 114. in pl. 255. Paſch. 20 Elz. Anon. — If part of the land be recovered, 


the rent ſhall be apportioned. Br. Apporuion ment, pl. 24: cites T. 12 H. 8. fol. 11. 


But this is 5. A, is brd, and B. tenant by certain rent. B. leaſes to A. for 


not Ikea [;/ and after brings waſte and recovers the land again. Keble 


_ 8 held, that the tenant B. ſhall not pay the rent to A. during A.'s 


be agreed, life; becauſe A. by his own act had excluded himſelf once of any 
266 1 rent during his own life by taking this leaſe; and though B. re- 
deen made to covers, yet by this recovery he does not diſprove the intergſt which A. 
A. upon con- had; but by bringing this action he had affirmed his poſſeſſion, 


— hang and therefore ſhall be diſcharged of the rent. Keilw. 113. b. 


tered for Pl. 47. Caſus incerti temporis. Anon. 
condition | 


broken ; in this caſe B. ſhall pay the rent, becauſe by his entry Ie has diſproved the eftate of the lord; © 


for if A. the lord had charged the land, and after B. the tenant had recovered by action of waſtes 
he ſhall hold the land charged; becauſe by the recovery he athrmed the poſſeſſion; and ſo there 
u 2 _—_ between a e:ndition in law and a condition in deed, &c. Per Keble, Keilw. 113 b 
Pl. 47. Caſus incerti tem poris. Anon. | 


$02 J 6. A. lafes to B. for life; B. by indenture grants his eftate ts 


e grant 


ee, J. S. referving to him, &c. a rent, with clauſe of re-entry for non- 


payment 
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payment; J. S. does waſte, A. brings waſte, and recovers, Keble 
{aid that A. after his recovery ſhall pay the rent, but the re- 
entry is determined; and it being inſiſted, that if J. S. before 
any waſte done, had granted a rent to a ſtranger, and after A, 
the firſt leſſor had recovered, that in ſuch caſe A. ſhould be 
charged with the rent, becauſe there was no default in the 
ſtranger, Keble ſaid, that there is no diverſity where J. S. the 
24 grantee had granted a rent to a ſtranger, and where to his 
leſſor; for he had ſuch intereſt in the land, that he might charge 
it during the life of his leſſor, and then his authority is as great 
againſt his leſſor as againſt a ſtranger, and the doing of the 
waſte was not his act, and ſo to his intent the rent remains, 
but the re-entry is gone, becauſe the land, by committing the 
waſte, is given to the leflor by the ſtatute for a puniſhment, 
and the ſame law of ceflavit. But where the lord recovers by 
writ of eſcheat, it is otherwiſe ; for he ſhall not have his land 
in other condition than his tenant had it; for the land is not 
bound with any eſpecial law, as in the Caſes aforeſaid ; and fo a 
diverlity, &c. 
poris. Anon. 

7. In ſome cafe a rent-charge ſhall not be wholly extinct, 
where the grantee claims from and under the grantor ;, as if B. 
makes a lcaſe of one acre for life to A. and A. is ſeiſed of 


another acre in fee, and A. grants a rent-charge to B, out of 


both acres, and does ꝛwaſte in the acre which he holds for life, 
and B. recovers in waſte; the whole rent is not extinct, but 


802 


rent- charge, 
and after 
does we/te, 
and the leſe 
ſor recover 
in an action 
of waſte, he 
ſhall hold 
the land 
charged 
during the 
life of the 
tenant for 
life ; but 
it the rent 
were grants 
ed after the 
waſte done, 
the leſſor 
ſhall avoid 
it. Co. Litt. 


233. b. 234. 
a, 


Keilw. 132. a. b. pl. 109, Caſus incerti tem- 


So it is if A. 
had made a 
feotiment 
in fee, and 
B. had en- 
te red for the 


forfeatture, 


the rent is 
{hall be apportioned, and yet B. claims the one acre under A, Co. to be afor- 
Litt 8. b tioned, and is 
f Tm not wholly 


extinct; and the reaſon thereof is, for that it is a maxim in law, that nullus commodum capere 
poteſt de injuria ſua propria; and therefore ſeeing the waſte and forfeitare were committed by 
the act and wrong ol the leilee, he ſhall not take advantage thereot to extinguilh the whole rent, 


and the whole rent cannot iſſue out of the other acre, becaule the leſſor has the one acre under the 


eſtate of the leſſce, and therctore it ſhall be apportioned, Co. Lut. 148. b. 


8. If the Zing gives 2 acres of land of equal value to another in 
fee, fee tail, for life or years, reſerving a rent of 2 ſhillings, and 
the one acre is evifled by a title paramount, the rent ſhall be appor- 
tioned. Co. Litt. 148. b. 

9. If gift in tail, leaſe for life or years, be made of both acres, 
reſerving a rent, the donor or leſſor dies, the rue in tail avoids 
the gift or leaſe, the rent ſhall be apportioned ; for ſeeing the 
rent is reſerved out of and for the whole lands, it is reafon that 
when part is evifted by an elder title, that the donee or leſſee ſhould 
not be charged with the whole rent, but that it ſhould be ap- 
portioned ratably, according to the value of the land. Co. Litt. 
148. b. 

10. If the father within age, purchaſes parcel of the land Ss it is if 
charged, and aliens within age, and dies, the ſon recovers in a — 
writ of dum fuit infra ætatem, or enters; in this cafe the act of / the land 


the law is mixt with the act of the party, and yet the rent ſhall be upon an 
Qa 4 appor- 
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atenation, apportioned ; for after the recovery or entry, the ſon has the 


— og land by deſcent, Co. Litt. 1 50. a. 


20, che rent ſhall be apportioned for the cauſe above mentioned. Co. Litt. 150. a. 


11. A man /e;/ed of lands in fee taker a wife, and mates a fegt. 
ment in fee, the ferffee grants a rent-charge of 101. out of the 
land 10 the ferffee and his wife, and to the heirs of the huſband ; the 
huſband dies, the wife recovers the moiety for her d>wer by the 
cuſtom ; the rent-charge thall be apportioned, and ſhe may dif- 
train for 51. which is the moiety of the rent; in which cafe two 
notable things are to be obſerved, 11it. Albeit the dower be by 

Foz ] relation or fiction of law above the rent, vet when the wife re- 
covers her dower, ſhe thall not have her entire rent out of the 
reſidue; for a relation or fiction in law ſhall never work a wrong, 
or a charge to a third perſon, but i: fictione juris ſemper off equitas. 
2dly. That albeit her own ad concurs with the act in law, yet the 
rent ſhall be apportioned. Co. Litt, 150, a. 

12. If a man has az gffice for life, which requires {kill and cor- 
fidence, to which office he has a hore belonging, and charges the 
houſe with a rent during his life, and after commits a forfeiture of 
his office, the rent-charge ſhall not be avoided during his life ; 
for regularly a man that takes advantage of a condition in law, 
ſhall take the land with ſuch charge as he finds it. Co. Litt. 
234. a. | 

3Ch.R.11. 13. Leaſe of lands to A. at 1001. per annum, right of common 

S. C. by vas claimed, and recovered in part of the lands; this is no eviction 

ra ne of . 

Tew v, of land at law, becauſe the ſoil was not recovered, and ſo no 

13 hackwell. apportionment can be at law; but it appearing, that notwith- 

. ſtanding the right of common the lands were worth the rent re- 

o leaſe ſerved, and better, the Court of Chancery would not decree it, 

ot a parſon- but bill diſmiſſed, though Maynard inſiſted that ſuch apportion- 

35, and ment had frequently been decreed here. Chan, Caſes, 31. Mich. 


c1412mon of . : 
-.ure,and 15 Car. 2. Jew v. Thirkwell. 


* common 
4: ericled. Le, 331. in Caſe of Knight!y v. Spencer, cites 5 Rep. 3. Corbet v. Clcer, 


14. Evidtimn of tithes ſhall make an appartionment of the ren. 
Arg. Show, 51. in Caſe of the King v. Meeres. 


(A. a) Extinguiſhed or Apportioned. By Rc- 


entry. 
"8 


J. WHERE a man re-onters for non-payment of his rent, by 
condition upon a leaſe for y2ars, he ſoot kave the land and 
the arrears of the rent alſo, viz. the arrears then due. Per Brian 


Ch. J. Quare of the rent which incurred after the time of the 


re-entry, if he does not re-enter by a year after his time of re-en'ry 
Br. Rents, pl. 15. cites 6 H. 7. 3. 
Where 2. Debt upon a leaſe for 10 vears, and counted of arrears of 


re is lord 8 years, the defendant ſaid that the plaintiff entered into pare 
5 | uc 


. 


Bent. 503 


ſuch a year, before which entry reins arrear. And per Cur, ard tenant 
Entry into parcel ſuſpends all the rent upon leaſe for years, be- 2 = by 
cauſe the rent is not apportionable. Br, Apportionment, pl. 5. into part, he 
cites 7 H. 6. 26. ſhall make 
avowry tor 


3. So of rent-charge. Br. Apportionment, pl. 3. cites 7 H. he el, be. 


6. cauſe the 

4. Contra of rent-ſervice, Br. Apportionment, pl. 5. cites 7 rent ſhall be 

II. 6. 26 apportion- 
. 0. 20, ed; per 


Needham and Choke, (quære inde) becauſe it ſhall be apportioned where the lord purchaſes 
farcel by ſome; but it ſeems that he cannot apportion this rent tor his own tort. Br. Appor- 
tionment, pl. 7. cites 9 E.. 4. 1. — By entry into part 6y _ the whole lum or vent 
remains. Br. Contract, pl. 16. cites 5. C. * S. P. Br. Contract, &c. pl. 16. cites 9 E. 
4.1. 

It was agreed by all the juſtices, that where a man leaſes land for a certain term rendering rent, 
it is no plea in debt for the rent, that the leſſor has entered into one acre parcel of the 4 acres 
l-aſed, becauſe the rent is rent-iervice; therefore by their reaſon the rent remains, or ſhall be ap- 
portioned ; quod cave, becauſe the tort is his own att; contra of entry upon title, Br. Apportion- 
ment, pl. 14. cites 21 E. 4. 29. 

It a man leaſes land for life or years, rendering rent with clauſe of re-entry, if the leſor enters 
into any part of the land, he cannot re-enter for rent arrear after, by reaſon that a coudition cau- 
not be apportioned, nor the rent. Br, Condition, pl. 193. cites 33 H. 8. and P. 9 E. 4. 1. 

Where our books [pak of an apportionment in caſe where the leſſor enters upon the leſſec in part 
they are to be underſtood where the leſſor enters lawfully; as upon a ſurrender, forteiture, or 
luch like, where the rent is lawfully extinct in part. Co. Litt. 148. b. 


5. If there are three parcenert, and the one enters, and leaſes to © 504 } 
me rendering rent, and I am bound to pay the rent, and after the 
two enter, I forfeit the obligation if I do not pay the third 
part of the rent, but by the entry two parts of the rent are ex- 
tinct, Br. Conditions, pl. 207. cites 20 H. 6. 23. 
6. If the tenant of the king aliens to ſeveral particularly, and the 
ting diflrains one for the whole, as he may, becauſe the king is not 
bound by the ſtatute of Quia emptores Terrarum, there the 
others ſhall be contributory, Br. Apportionment, pl. 21. cites 
F. N. B. 234, 235. | | 
7. If the leſſor enters for a forfeiture into part, the rent ſhall 
be apportioned. Co. Litt. 148. a. 
8. If my diſſeiſer grants a rent-charge out of the land, and I re- 
eating the grant confirm it, and after I enter, ſome now hold, 
that I ſhall not avoid the rent-charge againſt my own confir- 
mation. And there a general rule is taken, that /uch a thing as 
I may defeat by my entry I may make good by my confirmation, A re- 
leaſe to the grantee in this caſe were void. Co. Litt, 300. a. 
9. If the feoffee upon condition grants a rent-charge in fee, and So it is it 
the feoffor confirms it; and after the condition is broken, and the the 1758 4 


feoffor enters, he ſhall not avoid the rent-charge. Co. Litt. — 
300. A. | rent-charge, 
and the diſ- 


ſeiſee confirms it, and after recovers the lands, he ſhall not avoid the rent; and yet in neither of 
theſe caſes his entry was congeable at the time of confirmation. Co. Litt. 900. a. 

So if tenant for life upon condition grants a rent in fee, the leſſor confirms the grant, and aſter the 
con dition ts broken the leſſor re- enters, he ſhall not avoid the grant, Co. Litt. 394. a. 


10. If one has a leaſe for years of 20 acres, rendering rent, 
upon condition, that if he does not do ſuch a thing the leaſe ſhall be 


void 


| 
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vcid for 10 acres. If the leſſee does not perform the condition, 
and the Jer enters, the entire rent is gone, Owen 10, Mich. 
33 & 34 Eliz, C. B. in Goddard's Caſe. 

11. A. made a leaſe of a houſe, and after commanding the 
breaking a pertition wall in the faid houſe ; this was held no ſuch 
re-entry into the houſe as will make an extinguiſhment of the 
rent; for that muſt be a continuance of the poſſeſſion, and 
putting out the leflee. Clayt. 34. Harriſon's Caſe. 


(B. a) Extinguiſhed or Apportioned. By Re- 
leaſe. 


Tf he who T- ASSISE of rent reſerved upon a leaſe for life, the tenant 
has a yer? pleaded a releaſe of part of the rent, and another an- 


3 ſwer to the reſidue; and well; quod nota; for the releaſe of 


land, . part does not determine the whole rent. Br. Aſſiſe, pl. 428. 


teaſes the i : 

rent of one cites 9 E 3 8. | 

acre, this extinguiſhes all, becauſe it is the act of the party himſelf; contra of the act of God, az 
S. P. Arg. Goldſb. 116. in 


of deſcent. Br. Apportionment, pl. 17. cites 34 Afl. 15. 

Pl. 13. | 
If a man has a rent-charge of 205. he may releaſe to the tenant of the land 108. or more or leſs, 

and reſerve part: for the grantee deals only with that which is his own, viz. the rent; and deals 

= with the land as in caſe of furchaſe of part; and ſo it was held in C. B. Hill. 14 Eliz. Co. 
itt. 148. 


2. If the leſſor grants to the leſſee for life, that he ſhall be di- 
charged of the rent; this is a good releaſe, Co, Litt. 264. b. 

3. There is a diverſity between ſeveral eflates in ſeveral lands and 
ſeveral eſtates in one land ; for it one be tenant for life of lands, 
| the reverſion in fee over to another; if they 2 join in a grant of 
C 405 Ja rent out of the lands, if the grantee releaſes either to him in the 
reverſion or to tenant fer life, the whole rent is extinguiſhed ; for 
it is but one rent, and iſſues out of both eſtates. Co. Litt. 
267. b. 


4. If 2 tenants in common of land grant a rent charge of 40s. out 


of the ſame to one in fee, and the grantee releaſes to one of them, 


this ſhall extinguiſh but 20s, For that the grant in judgment 
of law was ſeveral. So it is if 2 men be ſei/ed of ſeveral acres, 
and grant a rent. Co. Litt. 267. b. | 
5. By the releaſe of the ſeigniory a rent-charge is extinct. Co. 
itt. 305. a. | 


6. Leſſee for years affigns the term, leſſor releaſes all demands 


— to the firft leſee; this does not determine the rent, being after 
Eliz. the aſſignment of the term; only rent due before the releaſe 
„. may be extinct by the releaſe. Mo. 544. pl. 723. Paſch. 39 

Eliz. B. R. Collins v. Harding. | 

7. If a leaſe be made io begin at Michaelmas, reſerving a rent; 
and before the day the leffor releaſes all the right that he has in 
the land; this cannot enure to enlarge the eſtate, but to extin- 


guiſh the rent in reſpect of the privity, Co, Litt, 270. a. b. 
: | | cites 


— wy 8 


Rent, 


cites it as reſolved in the Exchequer. Mich. 39 & 40 Eliz. 
Woodhouſe v. Paſton, 

8. A. ſciſed of 3 acres grants a rent-charge out of them to 
B.—A. infeoffs C. of 2 of the acres, B. the grantee covenants 
and grants with C. that he will not charge the 2 acres for the ſaid 
rent with any diſtreſſes. Afterwards D. the tertenant of the 3d 
acre, being diſtrained, brought replevin. As to the covenant 
and grant being a releaſe the court was divided, but agreed, 
that if it be a releaſe D. may plead it; for by that the rent is 
extinguiſhed. Noy 5. Butler v. Monnings. 

9. The plaintiff declared upon a /eaſe for years, reddend, 30 5. 
at Lady-day and Michaelmas; and aſſigns for breach, non-pay- 
ment of a year's rent due and ending at Lady-day 1689. I be de- 
fendant pleaded a releaſe dated the 18th day of November 1688, of all 
demands; and upon demurrer judgment was given for the 
plaintiff; for the growing rent not due, which is incident to the 
reverſion, was not diſcharged ; though the firft half year's rent, 
which war a duty demandable, was releaſed; but here the re- 
leaſe being pleaded as a bar to all, which it is not, the plea is 

- naught, and judgment muſt be given for the plaintiff, 2 Salk. 
578. pl. 1. Hill. 2 W. & M. B. R. Stephens & Ux, v. 
Snow. | 


$95 


(C. a) Extinguiſhed or Apportioned. By Sur- 


render. 


1. FF a man makes a leaſe for life or years, reſerving a rent, and Coldſb. 21. 
the leſſee ſurrenders part to the leſſor, the rent ſhall be ap- 7 — — 
reſerved 


. upon a leaſe 
for years ſhall not be apportioned by the act of the leſſor; as where he takes a ſurrender ot part of it. 


| 

Nt 

Per tot Cur. Godb. 95. pl. 107. Mich, 28 & 29 Eliz. C. B. in the Cale of Wiſeman v. Wale | 
linger. | 


portioned. Co. Litt. 148. a. 


2. A. leaſes 2 acres rendering rent with clauſe of re-entry, /e/- 
for accepts a ſurrender of one acre, the whole condition is gone, 
but the rent ſhall be apportioned. Per Jefferies, 4 Le. 28. pl. 
82. in the Caſe of Lee v. Arnold. 

3. If leſſee for 20 years leaſes for 10 years, and afterwards ſur- 
renders his term, the rent is gone, and yet the term for 10 years 
continues. Agreed, Godb. 279. pl. 396. Trin. 16 Jac. B. R. 
Blackſtone v. Heath. | | : | 
r 4. Leſſee for life leaſes for years, rendering rent, and ſurrenders [ 506 J | | 
e to leſſor ; the leſſor ſhall not have the rent; for he is in by his #4 
9 reverſion, which is above the leaſe for years. Arg. Brid 4 


44 Mich, 13 Jac. in the Caſe of Smallman v. Agborrow, | 


_ Sno wwe eter oo ns cou - + Ao 
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S. P. by 
Ye;verton 
Brownl. 

2 86. in Pale 


of the land, 


Rent, 


(D. a) Apportioned, In the King's Caſe. 


F the ling gives 2 acres of land of egual value to another in 


fee, fee tail, for life, or years reſerving a rent of 2s. and 


the one acre ic c ned by a title paramount, the rent ſhall be ap- 
portioned. Co. Litt. 148. b, 

. R. being ſeiſed in fee, leaſed for years to L. rendering rent 
of 40]. per annum; then he devi iſed 2 parts of the ſaid lands, 
(being held in capite) and died, his heir being under age, who 


being entitled to the other 3d part, and in ward the green granted 


the 3d part of the rent to the plaintiff during the minority of the 
ward, who brought debt for 3 years rent, It was held, that 
the rent might be apportioned or divided; for it is a real con- 
tract, which is well apportionable, and judgment was ordered 
to be entered, but was ſtaid for an imperfection in the decla- 
ration. Cro. E. 851. pl. 7. Mich, 43 & 44 Eliz. B. R. Weſt 
v. Laſſels. | 

3. Lands of a monaſtery were granted to A. reſerving 281. 
rent yearly for à tenth of all the ſaid land according to the fiatute, 
and A. aftersvards granted the greater part to B. and that he had 
uſed upon the agreement made between A. and him to pay 201. 
yearly for the tenth F his part, and A. had uſed to pay 8/. yearly 
for that which he retained, A. was attainted, and ſo his part 
came to the king, and now the auditor would impoſe the charge 
of all the tenth upon B, Per Cur. though the tenth was ori- 
ginally chargeable and leviable upon all and every part of the 
land, yet it being apparent to them that part thereof came to 
the king's hands, it was ordered that the land of B. ſhould be 
diſcharged before that auditor pro rata, and ſo it was, and B. 
to pay only 20/. yearly. Lane 56. Sir John Littleton's Caſe, 


(E. a) Apportioned. By whom ; and Hou. 


1. RENT ſhall be apportioned according to the value, and nor 
according to the quantity. Br, 0 pl. 20. 
cites 18 E. 2. and Fitzh. Avowry 218, 


let's Caſ .. P. Co. Litt. 149. b. But it is ſufficient to make it according to the quantity 


if it be not ſhewn of the other ſide, that it differs in value, Noy. 10. Arg. cites 


2, Aſſiſe of 128. of rent ſervice, and 40 acres of land put in view, 

the defendant ſaid that the plaintiff is ſeiſed of 16 F4 the acres, and. 
be is tenant 7 the reſl, and that he had on. he e ſervice for his 
pertion, and is yet ready, and the plaintiff ſaid, that the defend- 


ant is tenant of all the land out of which, "hg and it was found 
that the rent was iſſuing out of the 40 acres, and that the plain- 


tiff held 16, and that the tenant had tendered, having regard to 10s, 
b,t :;t to 1475, for the whole wherefore the rent was apportioned 


Po A © A mw amv mc 


cy” as 


Rent. 


by the Court, and it was awarded that the plaintiff ſhould recover 
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q the rent which belongs to the portion, which the tenant held, and 

A his damages. Br. Afliſe, pl. 115. cites 4 Aﬀ. 5. 

be 3. A. brought aſſiſe of 202. of rent -ogain/t B. and put in view Br. Appore 

28 2 acres, B. ſaid that the rent is iſſiing out of theſe 2 acres, and of tioament pl. 

I 3 acres of meadow, of which R. is tenant nat named in the writ, 9 ne 

£ judgment, &c. and if found, &c. and it was formd that M. was 

= feiſed of the 2 acres of land, and 3 acres of meadow, and held them 

Ff one S. que eftate of the faid 8. the plaintiff hath by 20d. per ann. i 
2 and M. before the ſlatu e of q:uia emptores terrarum enfesffed 2 to hold | 


of himſelf of the 2 acres of land, and after the flatute he enfesffed B. 
tenant in the aſſiſe of He 3 acres of meadow to hold of the chief 
lord. Per Stone the writ onght to have been brought againſt B. . 
and the others who are tenants of the 3 acres of meadow as te- . 
nants of the whole in demeſne and in ſervice; but now. the 1 
queſtion is if we may apportion the rent in the abſence of the | 
other tenant ; and the plaintiff was nonſuited, becauſe the rent | 
cannot be apportioned in the abſence of the other tenant, Br. 1 
Aſſiſe, pl. 116, cites 4 Aſſ. 6. —Nevertheleſs rent was appor- | 
tioned in the abſence of ſome of the tenants not named in the | 
writ ; therefore quære. Ibid, cites 18 F. 2. | 
4. A. holds 20 houſes of B. by fealty, and 20s, rent. A. | 
enfeeffs C. of 18 of them, yet without notice he remains always 
tenant to B. the lord between them 2, and this notice ought to be 
made of the very certainty of the rent, which ſhould belong to B. pro 
particula illa put in feoftment ; for otherwiſe it is no notice, and 
this notice muſt be given before any avowry made by B. other- | 
wiſe A. ſhall be ſtill chargeable for the whole 205. rent notwith- | 
ſtanding notice after the avowry, and therefore A, as to the 18 
: houſes ſhall plead hors de fon fee, and this thall be entered to 
' avoid the eſtoppel. Per Frowicke Ch. J. Kelw, 74. pl. 18. M. 
ö 21 H. 7. Anon. | 


_— 
—— — — 


——— — 


— — _ 


5. By the words (according to the quantity of the land) in the 
ſtatute of 18 E. 1. cap. 2. [which ſee at (G. a) pl. 1.7], If there 
be lord and tenant of 20 acres of land by fealty, and 105. rent, the 
lord purchaſes 2 acres, and taking the rent to be apportioned ac- 
cording to the quantity of the land diſtrains for gs. the terant 
makes reſcous, the lord brings his afſiſe, the tenant pleads mul tort ; 
the recognitors of the aſſiſe ſhall extend the land according to 
the value, and not according to the guantity, and the lord ought 
upon the true valuation of the ſaid 2 acres ſo purchaſed, to 
have but 88. 6d. 2 Inſt, 505. 


In this caſe, 
albeit the 
plaintiff 
miſtook t he 
juſt reſidue 
upon the 
apportions 
ment, yet 
ſhall he re- 
cover fo 
much as is 
tound by 
the jury to 


be due; for 


it were too hard, and a cauſe of multiplication of ſuits, and againſt the meaning of the makers of 
this act, that the lord ſhould be driven in his aſſiſe or avowry, &c. to hit the juſt ſum due upon 
the apportionment ; but though he demand more, yet ſhall he recover but that juſt ſum, which 18 
implied in theſe words ſecundum quantitatum terre, 4. e. ſecundum quantitatem valoris terre; 
but if he demand {c/5 in that action, he ſhall not recover the greater. ® Init. 50g, 804. 


6. So it is if a man make a leaſe for years, reſerving a rent, if 
he grants atvay part of the reverſion, the rent ſhall be apportioned 


Paſch. ga 
Ez, Rot. 
2.33- Coram 


2 


* 
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rege int. by the common law, and albeit the grantee F part demands or 
— — N claims more in in his action of debt or avowry than is due, yet 
Hill. 43 E- ſhall he recover ſo much as the jury ſhall find upon a juſt appor- 
ls. 5 C. tionment to be due, againſt a ſudden opinion reported by Ser- 
Mcile T. Jeant Bendloes, Hill. 6 & 7 E. 6. that the rent in that caſe 
El. C. B. ſhould not be apportioned but loſt; but the law has been often 
ot. 243. adjudged to the contrary, for 4 reaſons, 1ſt, For that it is a rent 
fervice, and not a bare contract, and rent-ſervices were appor- 
tionable at the common law. 2, It is incident to the reverſion, 
which is ſeverable. Et acceſſorlum ſequitur naturam ſui prin- 
cipalis. 3. The rent being a rent-ſervice is ſeverable by reco- 
very of part, in an action of waſte, or upon ſurrender in part. 
4. Laſtly, it is a general caſe, and eſpecially in caſe of writs, 

which many times are void for a third part. 2 Inſt. 504. 


508 J 7. And where the caſe has been put of a leſſee for years, the 


nie law holds in the caſe of a leaſe for life, whereupon a rent is 


reſerved, for the apportionment of the rent whereby it appears 
that there was an apportionment at the common law pro pater- 
cula ſecundum quantitatem valoris, &c. For to none of theſe 
caſes does our act extend. 2 Inſt. 504. 


8. Apportionment made by agreement en pais is good, if it be 


to the quantity and quality of the land, which the one and the 
other has, otherwiſe not. Per Dyer and Manwood, Mo. 114. 
pl. 255: Paſch. 20 Eliz. Anon, 
* Cro. E. 9. If A. make a /eaſeof a manor reſerving rent, and afterwards 
3 er the leſſor grants the reverſion of 40 acres theres, if B. bring debt, 
oe he may aver the rate of the acre, and if defendant plead nil de- 


is to be an bet per patriam the *jury ſhall rate the value, and though the 


2pporno7- value be found leſs by the jury than the plaintiff ſurmiſeth, yet 
ment either | ; | ; i 
the jury be ſhall recover after the proportion, Brownl. 33. cites Hill. 
fhalldoit 10 Jac. 

upon nil de- | 

bet pleaded, or the defendant may in his pleading ſet forth the value of the land, and to what the 
apportionment ſhall be. Vent. 276. in the Caſe of Hodgkins v. Robſon and Thornborough. — 


Wild J. held, that there might have been an apportionment in this caſe, if it had been before 2 
jury; but the reporter adds, ſed non dedit rationem, Freem, Rep. 419. pl. 553- in the Caſe ot 


 Hodgkins v. Thornbury. 


(F. a) Apportioned. Demanded, How, And 
| Pleadings. 1 


Yelv. 140. 1. A WAS /eiſed in fee of a manor, one moiety whereof he held 
— * by knight ſervice, and the other in ſocage, and alſo of a 
panſonage appropriated, and demiſed the whole to the plaintiff for 
years rendering 771. Gs. 8d. per ann. A. deviſed the manor 10 B. 
his eldeſt fon for life, remainder to C. his youngeſt ſon in tail; after- 
wards B. ſurrendered his eſtate for life ta C. who diſtrained; and 
in replevin avowed for the rent of 5 parts of the ſaid manor into 
6 to be divided, and fhewed that the parſonage was worth 201. 


„but did act ſet forth of what yearly value the manor was. 
EI | * 72 N Defendant 


Rent. 


Defendant demurred, becauſe the plaintiff did not ſhew the en- 


tire value by the year of the whole. Upon the firſt argument 


the court much doubted upon this matter, and moved the par- 
ties to agree; but afterwards Hill. 43 Eliz, upon further argu- 
ment the Court all agreed, that the rent ſhall be apportioned, 
in regard it was t a diviſion by the act of the party, but by the law, 
viz, The ſtatute of Wills, as in 34 H. 6. where the leſſor granted 
the reverſion to the leſſee, and a ſtranger. And they alſo held, 


that the bar to the avowry was not good, becauſe only part was 


valued, and not all, And therefore adjudged for the avowant. 
Cro, Eliz. 771.772. Trin. 42 Eliz. C. B. Ewer v. Moyle. 

2. A, made a leaſe for years of lands to which he had a good title, 
and of other lands to which he had a defeaſible title, rendering rent, In 


replevin A. avowed for the whole rent; the plaintiff replied, that 


after the leaſe made, the diſſciſee entered upon part of the land, and 
evicted him, Upon demurrer it was held by 3 juſtices, that the 
avowant ſhould have a return for the whole rent; for the judges 
could not apportion this, becauſe the value did not appear, 
which ought to be ſhewn by the leſſee in his pleading and notice given ta 
the leſſor. But 2 juſtices held that it ought to be apportioned, 
becauſe it appeared that part was evicted ; but becauſe the value 
did not appear to the judges, it could not be apportioned. 
Brownl. 186, 187. Paſch. 5 Jac. Pallet's Caſe. 

3. If ce ſurrenders part, the leſſor needs not ſhew the value. 
Per Williams J. and Popham agreed thereto, becauſe the ac- 
ceptance of the leſſor had made him privy to it. Brownl, 187. 
in Pallet's Caſe. | 

4. In replevin the defendant avows for rent, the plaintiff 
ſhews that he was evidted of part, Per Popham and Tanfield, 
the plaintiff ought to ſhew the value of the land evicted, and how 
the rent ought to be apportioned, and what part remained, and 
to tender the reſidue ; for what the value is, and how the appor- 
tionment ſhould be, are both in his notice, and, therefore the 
plea was ill. But Williams J. held, that the /effor ought in his 
declaration or avowry to ſbeu the apportionment ; for he ought to 
take knowledge of the eviction, and of his own title; and ſaid 
it was lately ſo adjudged in C. B. in a Caſe of Moyle v. Ewer. 
Wherefore the juſtices would adviſe, & adjornatur. Cro. ]. 
160. Paſch. 5 Jac. B. R. Smith v. Malines, 

5. A. poſſeſſed ofa term for years, and of land in fee- ſimple 
leaſes both by one deed, and reſerving one intire rent, and dies, 
by which the reverſion of the term goes to the executor, and of 
the other lands to the heir; in this caſe the heir ought to de- 
mand at his peril directly the ſum to which the rent ought to be ap- 
porticned; for if he demands more than he ought, the demand 
is not good; per Coke. But in the caſe at bar the demand was 
ef a *leſs ſum than he ought to have upon the apportionment. Ad 


quod nothing was ſaid whether it was good or no. Roll, R. 


368. Paſch. 14 Jac, B. R. Moody v. Carnon 


vos 
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But if a man 
brings an 
action of 
debt for more 
rent than is 
due, where 
an appot- 
tionment 
ought to be 
by the jury, 
it may be 
apportion- 
ed, and the 
plaintiff 
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Bent. 


ſhall recover for the reſidue. Per Coke. Roll. R. 368. in Caſe of Moody v. Carnon.— It 
he demand leis he ſhall not recover more, 2 Inſti, 304. 
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S-e Tenure 
(C. 2, 


* This 
branch, by 
tea ſon of the 
word (feof- 
fee) in it, 
is under - 
Rood when 
part of the 
tenancy pa- 
ravaile is 
aliened, and 
not when 
part of the 
meſnality. 


6. In replevin, &c. the defendant awswed for rent, and 
ſhewed that his father was ſeiſed, and leaſed for years rendering 
rent, and died, and that the rever/ton deſcended to him, and fo he 
avowed for rent arrear; the plaintiff replied, that the father de- 
viſed the reverſion to another, &c. the defendant maintained his 
avowry, and traverſed the deviſe. The jury found, that the deviſe 
Was only of two parts, and not of the 3d. the lands being held by 
Enight ſervice; Hutton J. held that the avowant ſhould have re- 
turn for part; for here the jury have found the 3d part of the 
reverſion in him, and ſo there appears a ſufficient certainty to 
the Court to make an apportionment z and then if the Court 
may make an apportionment, the avowant ſhall have return for 
ſo much as is due to him; but if it be to be made by the jury, 
and not by the Court, the avowant ſhall not have return for 
the 3d part. Adjornatur. But afterwards judgment was given 
for the avowant, Hobart and Winch being only preſent. 
Winch. 49, 50. Mich. 20 Jac. C. B. Claworthy v. Mitchel. 

7. A. made a leaſe of freehold and copyhild land to B. Debt 


was brought for the rent; B. pleaded in bar that he was e 


out of all the ſaid lands ante, &c. A. replies, that J. S. was ſeiſed 


of the freehold, and phi” 96 the ſeiſin alledged by B. in his 


plea of eviction. Upon iſſue joined a general judgment ig pro 
quer. and affirmed per tot! Cur. For where the plea in bar 
vas intire, and part falſified by the werdift, he muſt have his 
judgment general, which was for the whole rent, as plaintiff 
declared, And it was argued that the defendant ſhould have 
ſet forth the value of the particular lands evicted, and alſo of 
the other lands, 2 Show. 399. Mich, 36 Car. 2. B. R. Ran- 


dal v. Breſe. 


(G. a) Apportioned. In what Caſcs there ſhall 


be No Apportionment, but the whole Rent ſhall 
iſſue out of the Reſidue, 


i. 1 . ENACTS that if he A any part f ſuch lands or 
cap. 2. tenements to any, the * forffee ſhall immediatelz 
held it out of the chief lord, and ſhall be forthwith charged with the 


fervices, for ſo much as pertains, or ought to pertain to the ſaid chi 


lord + for the ſame © parcel, || according to the quantity of the land or 
tenement ſo fold. (a.) And ſo in this caſe the ſame part of the ſervice 


ſhall remain to the lord, to be taken by the hands of the fegte, for the 


which he ought to attendant, and anſwerable to the ſame chief lord 
according to the quantity of the land or tenement ſold for parcel of the 
the ſervice ſo due. 


2 Inſt. 30g. 1 The words ( for the ſame parcel) are underſtood of ſervices diviſible and ↄp- 


portionable, and not of entire ſerrices, be they annual or not annual. 2 Inſt. 503. 
+ The word (parcel) is underſtood of a fart in ſcuerality, and not in common; and thereto 


re it 13 
holden; 
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holden, that if the tenant make a /eofment in fee of the moiety or gd fart, &c. of the tenancy, that 
ſuch a feoffee is not within the purview of this ſtatute ; for a moiety or a 3d part, &c. pro indiviſo, 
is not particula; for that word implics a part in ſeveralty. 2 Inſt 30g. — See (E. a) 


2. It was ſaid, that if fermor be ouſted of parcel by a title para- If a man 
m11t, he ſhall be charged of the whole rent for the reſt ; be- 97 — 
cauſe rent upon a chattle cannot be apportioned. Quære inde, oc of » © 


Br. Apportionment, pl. 7. cites 9 E. 4. I. acres, ond 
a:tcr the 

grantee recovers one of the acres againſt the grantor by a title paramount, the whole rent ſhall iſſue 
out of the other acre, Cv. Litt. 148. b. 

If A. infeofs B. of one acre in fer, upon condition, and B being ſciſed of another acre in fee, grants 
a rent out of both acres to the fevitor, who enters into the one acre for the condition broken, the whole 
rent {hail iſſue out of the other acre, becaule his title is £474 moant by the grant. Co. Litt, 148 b. 
Aut if à man make a le for life of Bl. Aire and Ii. Are, reſerving 28 rent, upon condition 
that i/ the 1ſjee does ſuch an at, &c. that then he ſhall Lave fre in Bl, Acre, the leſſee performs the 
condition, albeit: now by relation, he has the fee-ſimple, ab i tio, yet ſhall che rent be appor- 
tioned ; for that the reverſion of one acre whercunto the rent was incident, is gone from the 
leflor, Co. Litt. 148. b,—So note a diverſity between a vent in groſ;, and a rent ancident : 4 ge- 
ver/con, concerning the apportionment thereof, Co. Litt, 148. b. | 


3. Leaſe of a warren, extending into 3 pariſhes, was made ren- 
dering rent, and after the rever/ton all the cvarren in one of the 
pariſhes was granted to J. S. and the leſſee attorned. Adjudged 
that neither the leſſor nor J. S. ſhould have any rent; for the 
law is, that no contract {ſhall be apportioned. Owen 10. in 
Goddard's Caſe, cites Bendl. 14 H. 7. 

4. If the grantee of an an ity or rent-charge of 201, grant 
101, parcel of the ſame annuity or rent-charge, and the tenant 
att»rns, hereby the annuity or rent-charge is divided. Co. Litt, 

148, 

5. Concerning the apportionment of rents, there is a dif- cin in t, 
ference between a grant of a rent and a reſervatiam of a rent, for if 4% for life. 
a man be ſeiſed of 2 acres of land, the one in fee-rmple, and the 7 10 
ether in tail, and by his deed grants a rent out of both in fee, in tail, zcres, re- 
for life, &c. and dies, the land intailed is diſcharged, and the /rving a 
land in fee-fimple remains charged with the whole rent; for — 
againſt his own grant he ſhall not take advantage of the weak- leffor dies, 


neſs of his own eſtate in part. Co. Litt. 148. b. the iſue in 
tail avoided 


% gift or leaſe, the rent ſhall be apportioned ; for ſeeing the rent 1s reſerved out of and for the 
Whole lands, it is reaſon that when part is evidted by an elder title, that the donee or leſſee ſhould 
not be charged with the whole reut ; but that it ſhould be apportioned ratably according to the 
value of the land. Co. Lit. 148. b. 


6. A leaſe was made of land in poſſeſſion, and of other land in re- [ 511] 
verſ,on, after the death of J. S. then tenant for lite to have the 
firſt for life, and the other from the death of J. S. for 40 years, 
if leflee ſhould ſo long live, yielding. for all and ſingular the pre- 
mies 41, at the four uſual terms of the year; the whole rent is 
payable preſently, and not to wait the death of J. S. for the 
— is intire. D. 256. b. 257. pl. 11. Mich. 9 Eliz. 

non. 

7. Apportionment can be only of certain rents and things, 
and not of accidental or caſual profits, as heriots, profits of 

Vol. XVIII. R xr 0 courts, 


ER. ⅛ ͤ—ÜW nk 


——— 


— N * * 
MP 
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courts, which .cannot be reduced to an annual value. Reſolved 
5 Rep. 6. a. Mich. 31 & 32 Eliz. B. R. in Lord Mountjoy's 
Cafe. 

8. A. termor for 20 years, and ſeſſed of other lands in fee, leaſes 
all for 10 years, reſerving rent, with clauſe of re-entry, and dies; 
now the heir has a reverſion of the land in fee, and the executor 
for the other land, and fo the condition is divided according to 
the reverſion, Per Manwood. 4 Le. 27. pl. 83. in Caſe of Lee 
v. Arnold, — | 

9. If a man leaſes 3 acres of equal annual value, for life or 
years, rendering 3s. rent, and afterwards grants the reverſron of 
one acre, and the tenant attorns, the rent ſhall be apportioned 
for though it was but one leaſe, one revertion, and one rent, yet 
it was incident to the reverſion, which was ſeverable; and the 
rent ſhall attend upon the reverſion, and upon every part thereof, 
8 Rep. 79 b. in Wiatt Wield's Cate. | | 

Cro. E. 606. 10. A. leaſed freehold and copyh;!d lands by one demife, and after- 
p!.5 Paſch. wards A ſurrendered the copybold to J. S. and his hoirs, and at an- 


45 Ele. S. C. Other time granted the reverſuen of the freehold to J. S. in fee, and the 


3 tenant attorned. Adjudged, that J. S. may have one action of 
Mich. 40 & debt for the whole rent. 13 Rep. 57. Paſch. 39 Eliz. B. R. 
3. 2 c. Colling v. Harding. 
11. A, leaſed land to B. rendering rent 101. and then deviſed 
Gl. per ann. parcel of the 10l. per ann, to C. D. and E. ſeve- 
rally, to each of them a 3d part, and dies. The deviſe is good, 
and the rent is well ſeverable, and action lies for each, which the 
law gives as incident to the rent. Per 3 Juſtices, Contra Pop- 
ham. And judgment accordingly; Popham conſentiente. Cro. 
E. 637 65 1. Mich. 40 & 41 Eliz. and Hill. 41 Eliz. B. R. Ards 
v. Watkins. 8 | 
BI ad is 12. Rent-ſeck, or“ rent- charge cannot be divided without the 
{2:4 it may; tenant attorns, but rent-/ervice may, Arg, 2 Jo. 120, in the Caſe 


as where 5 l 3 F 8 1 
part was ex- Of COLEBURN v. WRIGHT, cites Hob, 25. and ſays, that rent 


ended by a ſeck is divifible by deviſe by the expreſs words of 34 H. 8. Ibid, 


Heri facias rg. 
A. 8 = | 
vered in execution: and this act of the ſneriff is an act in law. But by act of the party the tenant 


Mall not be made liable to 2 diftreſſes, Cro. E. 742. Hill. 42 Eliz, Wotton v. Shirt. 


13. Leaſe of Bl. Acre to commence at a day to come, and Wh. Acre 
in præſenti, rendering rent at Michaelmas, Before the commence- 
ment of the term in the other acre the entire rent grows duc, 
and clearly is but one rent. Per Cur, 2 Roll. Rep. 467, Mich. 
22 Jac. B. R. Falſtaff's Caſe, | | 

14. A biſhip had 4 manor, which were uſually leaſed at 321. 
rent a year. He leaſed 3 of them rendering the ancient rent 
whereas uo ancient rent had ever been reſerved for 3 only; and con- 
ſequently the reſervation not good; and it could not be helped 
by apportionment, G. Equ. R. 52, & 3 Chan, Rep, 109 & 11). 
cited by Trevor Ch. J. and Holt Ch. J. in the Caſe of OrBr V- 


Lv. Monvx, as the true ſtate of the Caſe of Owex v. ArPREES 
according 


— 3 at 4. 3 


* 9 „ * 
* k = SITE 7 CE SLES 


according as it appears upon the record; and they ſaid, that 
Tro. C. 94. is but an imperfect report of that caſe, 
15. Leaſe of copyhold lands for 3 years, and of freehold for 3 1 yearsy 
at an entire rent. One of the terms is expired, debt is brought 
for the rent arrear. Per Roll. Ch. J. the plaintiff ought to ſhew 
how much of the land is copyhold, and how much freehold. It 
was then intiſted, that but one entire rent was reſerved, and [l $12 J 
ſhall be paid as well after the expiration of the leaſe of the copy- 


hold lands as before, Roll. Ch. J. aſked then for what term 


ſhall the rent be reſerved? for it doth not appear to us. There- 
fore you had bett diſcontinue your action; for if we give judg- 
ment on the exception you may loſe your rent. Sti. 381. Trin. 
1653. Peck v. Ewre, 

16. Sir J. W. warden of the Fleet, granted the ſame, with ſome 
exceptions, to the plaintiff, £7 10001. in hand, 1000. per annum, 
and 200 ounces of plate rent. His agent gave a particular of the 
chamber-rents to the plaintiff, to induce him to the bargain. 


Afterwards, on complaint of the priſoners, the judges of C. B. 


reduced the rents of the chimbers, which the priſoners were to pay, 
fo as they came to near a quarter lefs in value, The plaintiff there- 
upon ſought to be relieved z for this order is compulſory, and 
tn nature of an eviction; for though the thing remain, the profits 
which anſwer the rent are taken away; but in regard there was 


| no covenant in the aſſignment for the uphlding the values, or that 


they were ſuch, the Ld. Keeper conceived it like other caſes of 
purchaſe, where it ſeldom happens but things are over-valued 
and diſmiſſed the bill. 2 Chan. Cafes 204. Mich. 26 Car. 2. 
Duckenfield v. Whichcott. | 

17. If leſſee redemiſe to leſſer, reſerving a rent, there ſhall be &. C. cited 


no apportionment ; for the parties by the reſervation have aſ- — * 


certained what rent ſhall be allowed for that part. Per Hale. Zu where 
Veat. 276. Mich. 27 Car. 2. B. R. Hodgkins v. Robſon, there 1s no 


| rent reſerv- 
ed upon the redemiſe, there ſhall be an apportionment. Vent. 276. Hodgkins v. Robſon, — 


Vat it leſſ-e aſſigns part to a flranger, and the ſtranger aſſigns it to the leſſor, and the leſſer had re- 
J'ried no rent, in that caſe there ſhall be no apportionment ; for the leſſor comes under the benefit 
0: wc ſtranger's contract. Per Hale, Vent. 276. Hodgktins v. Robſon, 


(H. a) Apportioned. In reſpe& of Tine. 


1. IF tenant for life leaſes for years, rendering rent at the feaſt of hut inthe 
Eaſter, and the lee occupies for 3 quarters of a year, and in lame cate 
* 5 .C a : if part ot 
the laſt quarter before Eaſter the tenant for life dies, here ſhall be che land 
no apportionment of the rent for 3 quarters of a year; becauſe had been 


. Q 2 * 0 1 c - 
no rent was due till the feaſt of Eaſter, and no apportionment fo __ — 


all be in reſpect of time. Reſolved 10 Rep. 128. a. Mich. "and Eſter 
11 Jac. in Clun's Caſe. had incurred 
in the life 
Atte !eſbr, there ſhould be apportionment of the rent, but not in reſpect of time, which well 
© omtnucs, but in reſpe& that parcel of the land demiſed is evicted, Reſolved 10 Rep. 128. a. 
'n Clun's Caſe, And this diverſity appears in 27 E. g. 84. b. In debt againſt executors, 
Walling that their teltator granted to him a penfion of 220, ty d with him in the hangs wars, 


1 2 
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wen reaſonably warned, to tale of the 4 ef tic year equally ; and ſhewed farther, the he wen- 
with lum to Calais upon warning, and was there armed; and demanded judgment, and prayed 
the debt. The defendant ſaid, that for the girſt quarter he was paid 31. and ſhewed acquittance, 
and betore the 2d quarter the teſtatot died; and d manded judgment of the action. Wilby Ch, 
J. by the rule of the Court awarded, that the plaintiſf take nothing by this writ, becauſe it ſhall 
not be apportioned in reſpect of parcel of time, though it happened by the act of God. 10 Rep, 
228. b. in Clun's Caſe, cites 10 E. 4. 18. 20H. 6. 6. 9 L. 4. 1. 30 H. 8. Apportion B. 9, 
lf one {eaſe lands for years, re/-1ving 200. rent yearly, and at the end of 3 quarters the leſſee 1; 
'evited, leſſor ſhall have no rent; tor rent ſhall never b- apportioned in re{pc of time. Salk, 6: 
Hill. 3 Ja. 2. B. R. the Counteſs of Plymouth v. Throgmorton, 
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2. A. was tenant for life, remainder to B. his ſon in tail. A 
Judgment creditor extended the land and leafed to J. S. rendering 160/, 
a year, pazable quarterly. A. died the 10th of March, and J. 8. 
continued the poſſeſſion till after the Lady-Day next. B. claimed 


the whole rent. from Chriſtmas to Lady-Day ; for that J. S. hold. 
ing over, ſhewed his election to continue tenant at will to B. | 
Lord C. Cowper ſaid, this was caſir amiſſus out of the ſeveral re- F 
medial ſtatutes for rents, and that the law does not apport:on rent v 
in reſpect of time, nor did he know that equity ever did it; that 
the creditor might have guarded againit this accident by reſerv- t 
ing the rent weekly, ſo that it is lis fault, and becomes a gift i tl 
lad ts the tenant. And his Lordſhip held, that from Chriſtmas . 
to the death of A. upon the 1oth of March, the tenant ſhould 
Þa 


pay nothing, but that J. S. /beuld acceunt to B. fer the profits an 
the death of A. And with regard to the notion, that J. S. by re- 15 
maining in poſſeſſion ſhewed his election to continue at the dd 
rent, this, the Court ſaid, only ſhewed his election from thi: Wi 


time, and not from the end of the preceding quarter. Wms. B. 
Rep. 392. Hill. 1717. Jenner v. Morgan. | for 
. 11 Ges. 2. cap. 19. recites, that 2bhere any ler or landlorc, WF de 
kaving only an eſtate for life in the land, &c. dies before ar on the d by 
on which any „ent is reſerved or made payable z /uch rent or an wa 
part thereof is nat recoverable by the executors, Oc. of ſuch leſſor, &. tat! 
nor is the perſon in reverſion intilied thereto, any other than fer the i nor 
and cccupation of ſuch lands, &c. from the death of the tenant for lift, rea} 
of which advantage hath been often taken by the undertenants, trar 
who thereby avoid paying any thing for the ſame ; for remec! cite 
whereof it is enacted (ſ. 1;.), that where any tenant for life ſh. 4 
die before or on the day on which any rent was reſerved or made y 
payable upon any demiſe or /eaſe of any lands, &c. which d, or y 
mined on the death of ſuch tenant for life, the executors or adminiſi1a' not 
of ſuch tenant for life ſhall and may, in an action on the caſe, ect, for t 
of and from ſuch undertenant an undertenants of ſuch lands, & * j for | 
fuch tenant for life die on the day on which the ſame was made Papa be [iu 
the whole ; or i 75 e the day, then a proportion of ſuch rent, acc, part. 
ing to the time ſuch tenant for life lived, of the laſt year or quarter] 2 
a year, or other time in which the ſaid rent was growing due as of x by 4 
ſaid, making all juſt allawances, or a propertionable part thei es , bh 
ſpectively. of the 
: of the | 
ſeigniq 

149, 
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(I. a) Suſpended. 


1. 1 ſurrendered to leſſer upen condition, the rent is ſuſ- 
pended ; but if leilor enters for condition broken, the rent 
is revived. Arg. Het, 71. cites 7 H. 6. 2. Gaſcoigne's Caſe, 
2, Entry into part of the land leaſed is a ſuſpenſion of the 5 P. For in 


whole rent reſerved upon the leaſe for years during the time; by — 
the opinion of the Court, Br, Apportionment, pl. 7. cites apportion 

5 | his wron 
9 * * ; » as W 
force the leſſee to pay any thing for the reſidue. Otherwiſe of a rightful entry into part. Per 
Hale. Vent, 277. in the Caſe of Hodgkins e Robion and Taornborough. —2 Lev. 143. S. C. 

It was given in evidince of an eriiry, &c. for the ſuſpenſion of rent, that on the land demiſed 
was a brick-kiln and a ſmall cottage, and that the l:flor entered and went to the cottage and took 
ſome of the S, and untiled the cottage. But it was proved, that the leſſor had r:ferved the bricks 
end tiles, which in truth were there ready made at th: time of the leaſe granted, and that he did not 
untile the brick-Kiln houte, but that it // by tempeſt ; and ſo the plaintiff did nothing, but came 
upon the land to carry ©. way his own goods; and allo he uſed the bricks and tiles an the reparation 
of the houſe, And 2s to the extra tenet winch was parcel of the iſſue, the leſſor did not continue 
upon the land, but went off from it, and relinguiſhid the poſſaion. But the Court held, the con- 
tinuing the poſſoſlion or not was not material; tor it he once dues any thing amounting to an entry, 
though he departs preſently, yet the poſſeſſion is in him ſuthcient to ſuſpend the rent, and he ſhall 
be ſaid extra tenere the defendant, the leſſee, till he has done an act amounting to a re-entry. Le, 
110. pl. 149. Paſch. go Eliz. C. B. Cibel v. Hills. 

To make a ſuſpenſion of rent reſerved upon a leaſe for years the leſſor muſt ouſt the leſſee of 
part of the land let at leaſt, and muſ? hold the leſſte out till after the day on which the rent is made 
payable “ by the leaſe; and if the leſſee re-enters the rent is rerivedz fic dictum fuit. Sti. 446, 
Paſch. 1655. Iimbrell v. Bullock. 


3. A. makes B. ſteward of his manor, and gives 10l. fee to * 514 ] 
B. with diſtreſs pro officio ſuo exequendo, and victuals and drink 
for his life. B. leaſes the fee and his diet to A. for 4 years, ren- 
dering to B. 121, per ann. with clauſe of diſtreſs in the manor, 
by deed indented. B neglects to keep the courts, and after- 
wards diſtrains for the 121. and makes an avowry upon this limi- 
tation; but the avowry doth not lie, becaule it is extinct by the 
non-feaſance of the ſervices, &c. For when the rent comes by 
reaſon of the land, there a leaſe te the lord is a ſuſpenſion ; but con- 
trary where it comes ratione perſon. Br. Left. Stat, Limit. 77. 
cites 20 E. 4. 12. Per Cur. 

4. If there be a herd and a tenant of 40 acres of land by fealty, So it is if 
and 205, rent, if the tenant makes a gift in tail, or a leaſe for lite, the 4% 
or years, of parcel thereof 75 the lerd: in this caſe the rent ſhall the J fe for 
not be apportioned for any part, but the rent ſhall be ſuſpended life or years 
for the whole; for a rent- ſervice ({aith Littleton) may be extinct _ 
for part, and apportioned for the reſt ; but a rent ſervice cannot 2 
be ſuſpended in part by the act of the party, and in eſſe for the other put out the 


part. Co. Litt. 148. a. b. — 

pended in the whole, and ſhall not be apportioned for any part. Co. Litt. 148. b. — An yet 
by at in lau a rent- ſetvice may be ſuſpended in part, and in eſſe for part; as when the guardian 
an chivalry ent into the "a: of the ward within age, now is the ſeigniory ſuſpended ; but if the 
wife of the tenant be endowed of a 3d part of the tenancy, now ſhall ſhe pay to the lord the 3d part 
of the rent. Co. Litt, 148. b. And ſo it is if the tenant gives a part of the tenancy to the fathes 
o the lord in tail, the father dies, and this deſcends to the lord ; in this cafe, by a& of law, the 
elgniory is luſpcuded ig part, and in eſſe in part; and the ſame law is of a rent- charge. Co. 9 
149. b. | Rr 3 8. 
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Grante: of B. If rent be granted out F an ęſtate in fee, end a term fir years 
3 to A. for life, an acceptance of a leaſe or grant of the land held 
of a{:.je for the term, is no ſuſpention of the rent. 7 Rep. 23. Db. Far 
+ Foc of Cur. Trin. 42 Eliz. in Butt's Caſe, | f 


art of the 
me land, and ſurrenders the ſaid leaſe, the rent is revived. Cro. Car. 101. Hill. 3 Car. C. B. 


Peyto v. Pembertoa. —— Lut. R. 58. S. C. Hutt. 94. S. C. And it is ſaid there that it would 
be otherwiſe if the acceptance hid been of an Sete for {:fr,—— Ht. 50, 51. S. C. adjornatur. 
| * ms I 4 Y 991909 J 

And Ibid. 71. S. C. argued, but no judgment. 


6. Leſſee conſents to the doing a thing ordered by leſſor to be 
done; afterwards it appeared that it could not be done without 
cutting down an epple-tree, The leflor's workmen acquaints the 
letiee of it, who will not conſent, but forbids the cutting it down; 
however, the workmen cut it down. And this was 2djudgcd no 
ſuipenſion of the rent; but it was agreed, that if leflce had re- 
vated His licence, and made it known to his leſtor, and the leſſor 
had after that commanded the workmen to cut down the tree, 
it had been a ſuſpenſion. Arg. 2 Roll. R. 399. cites it as the 
Cate of Dord Denny v. Parney. | 

Hutt. 6. 7. In debt for rent, the defendant pleaded an entry and expul- 
S. C. but ſen out of the garden-houſe 3) and it was held good, though it was 
there the : 

entry is Parcel of the tenements, &c. Hob. 190. pl. 236. Mich. 14 Jac, 
pleaded to Dorrel v. Andrews, | | 


e into lee 
veral parts of the houſe. Darrel v. Andrews, S. C. Brownl, 69. ſets forth the entry to be 


into a2 Wool - houſe, and one buttery at the upper end of the hall. 


8. A. made a leaſe of an houſe, lands, and words, excepting all 


trees not before ſtript, rendering rent. A, cut deꝛun the trees which 


ad been fript before, The queſtion was, whether this was a 
ſuſpenſion of the rent ? It ſeems that it is not, becauſe the body of 
the tree does not belong to the leſſee 3 ſo that the prejudice to 
him is only in reſpect of the boughs and ſhade; beſides he not 


L 515 ] having property in the trees, the taking the boughs will not be 


a ſuſpenſion ; for no rent iſſues out of them, and they are par- 
cel of the inheritance; but adjornatur, 2 Roll. Rep. 398 Mich. 
21 Jac, B. R. Farby v. Clarke. 
9. Leaſe of a parſenage for years, leſſce covenants to pay the rent, 
but before any becomes due, the ordinary ſequeflers the parſonage 
Fer non-pyement of the fir}? * ; this is no plea for the leſſce in 
action of covenant. And if he had given bond for payment of 
the rent, it would be no plea in debt on the bond; for he had 
bound himſelf to pay the rent, and the occupation is not mate- 
rial, where the leaſe is for years or life; but otherwiſe of a leaſe 
at will. Het. 54. Mich. 3 Car. C. B. Jeakill v. Linne. 
Allen 26, 10. In devt for rent upon a leaſe for years, the defendant pleaded 
_—_ —— that Prince Rupert, an alien bern, and an enemy to the king, iu. 
= — vaded the land with an army, and entered upon him, and drove 
ether away his cattle, and kept him out that he could nat enjoy the lands for 
things, that ſo long a time. And this he pleaded in bar to the action; and 


— upon demurrer to the plea, Roll, Ecld the plea not good, for - 


1 1 


geren @ ww wm ns 


. 


did not plead that the army were aliens and unknown, as he ſhould ficient; for 
have done ; and the pleading that it was hoſtilis exercitus, makes ah 


whole army 


not the plea more certain than before; and where a tenant for had been 
years covenants to pay rent, though the lands are ſurrounded with alien ene— 


water, yet he is chargeable with the rent, and much more in this let 
5 


caſe. Sti. 47) 48, Mich. 23 Car. Paradine V. Jane. pay his rent. 
And this 
difference was taken, that where the /arv creates a duty, or charge, and the party is diſabled to per- 
form it without any default in him, and has no remedy ower, there the law will excuſe him; as in the 
caſe of waſte, it a houfe be deſtroyed by tempeſt or by enemies, the leſſee is excuſed, according 
to Dyer 33. a. Init. 54. b. 283. a. 12 . 4. 6. So of an eſcape. Co. 4. 84. b. 33 H. 6. 1. So 
in g E. 3. 16. a ſuperſedeas was awarded to the jultices, that they ſhould not proceed in a ceſſavit 
upon a ceſſer during the war; but when the party by his own contra creates a duty or charge upon 
himſeif, he is bound to make it good, if he may, notwithitanding any accident by inevitable neceſ- 
ſity, becauſe he might have provided againſt it by his own contract. And therefore if the leſſee 


covenant to repair a houſe, though it be burnt by lightning, or thrown dewn by enemies, yet he 


ought to repair it. Dyer 33. a. 40 E. 3.6. h. Now the rent is a duty created by the parties 
upon the reſervation, and had there been a covenant to pay it, there had been no queſtion but the 
leſſee muſt have made it good, notwithſtand ing the interruption by enemies; for the law would 
not protect him beyond his own agreement, no more than in the caſe of a reparation ; this reſervation 
then being a covenant in law, and whereupon an action of covenant hath been maintained (as 
Roll. ſaid}, it is all one as if there had been an actual covenant. Another reaſon was added, that 
as the leſſee is to have the advantage of caſual profits, ſo he muſt un the hazard of caſual loſſes, and 
not lay the whole burden of them upon his leſſor; and Dyer 36. 6. was cited for this purpoſe, 
that though the land be ſurrounded, or gained by the ſea, or made barren by wildfare, yet the 
leſſor ſhall have his whole rent. And judgment was given for the plaintiff, 


11. A. leaſed a houſe in Londen to B. at a certain rent; B. left 


the houſe and auent to Oxon to K. Cha. 1. and then fent his ſervant 


with the key of the houſe to A. and deſired her to re-enter, and 
accept the ſurrender. She faid ſhe would adviſe with the de- 
fendant, her fon in law (who then ſat in the Houſe of Com- 
mons, and acted with them), . afterwards the refuſed to accept 
of a ſurrender ; the houſe was made an hsſpital by the parliament for 
maimed ſoldiers; the defendant, as executor to the lady, brought 
debt at law againit the plaintiff for rent incurred, whilſt the 
houſe was fo uſed, and all the time. B. brought a bill to be re- 
lieved againſt the action. It was inſiſted to be but reaſonable, 
that if a tenant be put out by ſuch againſt whom he can have 
his remedy, that he notwithſtanding, be liable to pay his rent 
to the leſſor; but in this caſe the plaintiff has no remedy over, 
and that it was an act of force in the parliament, which is par- 
doned by the act of oblivion, and fo no remedy over, and the 
king had pardoned all arrears of rent. Lord Chancellor took w/ 
time to adviſe, but declared that if he could he would relieve the 
plaintiff, Chan. Caſes 83. Paſch. 19 Car. 2. between Harriſon 
and Lord North. : . 
12. If A. lets to B. for 10 years, and B. demiſes to A. for 6 years, [ 516 ] 
to commence in futuro, in the mean time this works no ſuſpen- 
ſion either of rent or condition, Vent. 91. Trin. 27 Car. 2, 
B. R. Lion v. Carew. 
13. Pulling down a pent-houſe, is no ſuſpenſion of rent, but is 
a treſpaſs, for which lefſee may have his action. 2 Jo. 148. 
Paſch. 33 Car. 2. Roper v. Loy d. 
14. A. lefte for Go years made n underleaſe ta B. for 21. at 25h | 
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Agreed per 
Richardſon 
Ch. I. Ibid, 


24. 


Bent. 


payable quarterly. B. covenanted to pay the rent to A. her execu- 
tors, &c. during the term, and covenanted to keep the demiſed pre- 
miſes during the ſaid term | 772 ſeffeciert repair] except the fame 
{hould happen to be demolithed or damaged by fire, and would fe 
deliver them up at the end of the term, except as before excepted, 
B. entered and was polleiled. The premiſſes were burnt down, and 
remained unh111t for the ſpace of a full year. In an action for non- 
payment of the rent it was inſiſted for the defendant, that the 
rent was payable only for the enjoyment of the demiſed pre- 
mitles, ſo that ſince he was hindercd enjoying them by their 
being burnt down (which he vas not anſwerable for, nor obliged 
by his expreſs covenants to repair, but that the plaintiff was to 
rebuild them), it would be hard to charge him with the rent 
when he had no uſe of them. but per tot. Cur, He is bound by 
expreſs covenant to pay the rent during the term; aud the plain» 
tiff had judgment. 2 Lord Raym. Rep, 1477. Paſch. 13 Geo. 1, 
B. R. Monk v, Cooper, 


(K. a) Revived. 


1. IF the bord releaſes to his tenant, and to the heirs of his body, the 

| rent ſhall revive after the tail determined by the beſt opi- 
nion; quod mirum ; for he releaſes to him who has fee- ſimple, 
but this goes by way of making of eftate ; therefore quære if there 
be a diverſity, Br. Extinguiſhment. pl. 45. cites 13 E. 3. 

2. In aſſiſe V. M. granted 10l. rent to N. D. out of his land for 
life of A. the remainder to R for his life, and after A. died, and 
. AM. after the death f A. releaſed by another deed to the ſaid R. 
all his right in the rent, and granted that whenſzever the rent ſhall be 
arrear that the ſaid R. and his heirs may diſtrain; it is a good title 
to R. for the rent in fee, by all the juttices, and yet by the death 
of A. the rent was extinct ; for the remainder was void, by rea- 
ſon that the rent <vhich commenced by this grant could not remain, and 
ſo the releaſe of the rent to R. was void, inaſmuch as the rent 
was extinct before the death of A. but becauſe the laſt deed has 
this clauſe of grant to R. that he and his heirs may diſtrain when 
the rent is arrear u is a new grant; quod nota. Br. Rents, pl. 
19, cites 8 H. 4. 19. | 

3. If the grantee of arent-charge, and a flranger diſſciſe the tenant 
of the land, and the grantee confirms the eftate of his companion, and the 
tenant of the land re-enters, the rent is revived; for the confir- 
mation extended not to the rent ſuſpended ; otherwiſe of a re- 
leaſe. Co. Litt. 298. b. | | 

4. Rent and ſervices ſuſpended by union with the crown by at- 
tainder of the tenant are revived by grant of the land to a ſub- 
ject. Ley 1. Trin. or Paſch. 1619. Long's Caſc. 

5. Grantee of rent diſſeiſer the grantor, and makes feoffment, and 
the diſſeiſee re-enters, or recovers, &c. or if it be rendered by con- 
cliſian, fo that there is no remitter, the rent ſhall not be reg 

| Bs | becauls 


3 3 1 


. . OO 


4 


= 
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becauſe he grants the rent ſuſpended, Arg. Litt. R. 83. in the 
Caſe of Peyto v. Pemberton, | 


*(L.a) Revived. By Re-entry. 


1. I debt the opinion of 2 juſtices was, that if the Ir enters 
upon his leſſee for term of years, and makes feaſment in er and 
the lte re-enters, that the rent reſerved upon the leaſe is re- 
vived; for by the entry of the termor, the rever/ion is revived, 
and the rent is incident to it. But quzre inde; for he made 
feoffment of the land diſcharged of any rent, and therefore it is 
hard that the rent ſhall ſurvive. Br. Revivings, pl. 1. cites 
9 H. 6. 16. | 
2. Lord and tenant by 10s. rent. Tenant leaſes to the lord for 
life, and after brings aue, and recovers all the land. Per Keble 
the rent ſhall not be revived during the lord's life; but other- 
wiſe, if the leaſe had been on condition, and the tenant had en- 
tered for condition brgken, and ſo note a difference between condition 
in deed and condition in law. Kelw. 113, b. pl. 47. Caſus incerti 
temporis. Anon. 

3. Leſſor enters on part of the land let, and pulli down part of Per Pop- 
the houſe. Per Popham and Gawdy the rent is not revived by _ 2 | 
the lee re-entry into that part of the land where the houſe 1cfſee fall 
ſtood for the houſe was part of the caute for which the rent hold the 
was reſerved. Fenner and Clench doubted, Adjornatur. Cro. — 
E. 341. Mich, 36 & 37 Eliz. B. R. Cherborn v. Rye. any rent. 

Goldlb, 
| 125. pl. 15. How v. Broom, & al, 


(M. a) Avoided. 


J. JF a rent-charge be granted for a away, and the way is flepped, 

the rent-charge ſhall be ſtopped alſo, Dav. Rep. 1. b. in 
the "aſe of Proxies cites 9 E. 4. 19. 15 E. 4. 2. 21 E. 3. 7. 
45 E. 3.8. 

2, If the diſſeiſar grants a rent-charge, and the difſe;ſce enters, and 
enfeofts kim 2who grants the rent-charge, then is the rent-charge taken 
away and avoided. Litt. ſ. 477. 

3- If one Holde land by 55. a year rent for caſtle- guard, though 28 = 
che caſtle be pulled down or deſtroyed, the rent remains; for when Lead 
the tenant held of the lord to keep or repair his caſtle, and after- pl. 3. — 
wards ſuch ſervice was in ancient times changed by the mutual 3 cited 

0 5 rg. Litt. 
conſent of lord and tenant into an annual rent, yet it is ſaid that Rep. 48. in 
ſuch rent is paid pro wardo caſtri, that is, in ſatisfaction of ward the Cafe of 
of the caſtle ; but if he holds to keep the lord's caſtle, and the _— mh 
caſtle falls the ſervice is ſuſpended till it be re-built ; but then © 
the tenure ſhall not be alledged to be for the rent but for the Dav. Rep. 
caſtle-guard, and ſo ſhall the avowry be. 4 Rep. 88. in Lut- * 5 
trell's Caſe, cites Bendl. Mich. 3 H. 8. C. B. Capel v. Ap: proxics 
price. (N. a) Of 
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(J. a) Of the ſeveral Sorts of Rents, as Rent- 
Service, Rent-Charge, and Rent-Seck. 


Ard per TI. WY HERE a man holds a manor of Bis rd by ſervice of 40 r. 


Per * if * . . 4 K 
174 i th and by 205. for grinding at his mill, and gants the 205. to 


manor in. N. S. and the tenant attorns. Some held this 20s. was rent- 
L 518 I ſeck, and by ſome it was rent- ſervice in the hands of the grantor, 
Ff tun, Br. Tenures, pl. 26. cites 9 Aſſ. 24. 

tenaits of 
parcel of the manor, mating ſuit to the mill, this ſuit is ſervice, for which the lord may diſtrain. 
Br. Tenures, pl. 26 cites 9 Alt. 24 — Andit he after grants the mancy to J. N. rendering to 
him 405. for the manor, and 195. for the grinding, the 105. is rent-ſervice, iſſuing out of the whole 
manor, Per Pernenk; quod non ncgatur. Br. Tenures, pl. 25, cites 9 All, 24. 


2. Where the rent and ſervice go together, this is rent- ſervice; 
but it the rent-ſervice be ſevered from the ſervices in fact or in 
late, this is a rent- ſeck. Br. Rents, pl. 14. cites 26 Al. 38. 
*I:iscalled 3. Rent-/ſervice is where the tenant holds his land of the lord 


rent=iervice by fealty and certain rent, Litt. ſ. 213. 
becauſe :t 7 . , - 
3 4. + Rent-cvarge it where one ſeiſed of certain land grants by 
corforel fr deed poll, or indenture, a yearly rent to be iſſuing out of the 
eee tre ent ſame land in fee, fee-tail, &c. with 4 clauſe F diſtreſs, Litt. ſ. 
to it, which 
at leaſt is 21 8. : | 
fealty. Co. 5. Rent, cc is where ſuch grant is made 4vithout clauſe of dife 
Litt. 142.2. tre, & idem eſt quod redditus ſiccus; becauſe no diſtreſs is i 
5 "gms | : u. 5 0 IITTELS IS in- 
bd. -A rent 
reſerved upon a leaſe for years is more than a contract, for it is a rent-ſervice. 13 Rep. 58. a note 
by the Reporter in the Calc of Collins v. Harding. i 

+ It is called a rext-charge, becauſe the land is charged with a diſtreſs for payment thereof, 
Co. Litt. 143. b.— And ii it be to the whole value of the land, or to the àth part of the value, u 
js called a fee. farm rent. Co. Litt. 143. b. 5 | 

To thei: may be added tedditus atlifus, or redditur aſſ &, vulzarly rents of a/hi/e, which are the 
certain rents of the freeholders, and ancient copyholders, b-cauic they be athied, and certain, 
and do diſtinguiſh the ſame from redditus mobiles, inn rents for life, or years at will, which 
are variable and incertain, 2dly. Redditus albi white-rents, b,unch-tarms, or rents, vulgarly and 
commonly called quit rents; they are called white-rents, becauſe they were paid in ſilver, to diſ- 
tinguiſh them from work-days, rent-cummin. rent-corn, &c. And again, theſe arc called, guly. 
Redditus nigri, black maile, that is 6/2c&-rents, to diſtinguiſh them from white-rents, See Rot. 
Clauf. 12 H. 3. M. 12. Rex conceſſit hominibus de Andevor manera de M. F A &c. Redd-nco- 


per annum ad ſcacc. regis 851. blanc, de antiqua firma. gthly. Reddius reſoluti be rents iſfunng 


out of the manors, &c. to other lords, &c. Fcodi firma, fec- Harm, for this kind of rent vide infra 
Gloc. cap. 8. 2 Inſt. 19, | | 


6. Rent reſerved between parcenert out of the land which the 
other has in partition for equality of partition is rent-charge, and 
he may diſtrain in the land of common right. Br, Rents, pl. 4. 

cites Littleton, tit, Parceners. 
7 Rep. 24. b. 7. If a man grants a rent out of 3 acres, and grants further, 
ee that if the rent be behind, that he ſhall diſtrain for the rent in 

remnp:y, 4 . F 

in But: one of the acres; this rent is entire, and cannot be a rent-ſeck 
Caſe, out of 2 acres, and a rent-charge out of the 3d acre; and there- 
fore it ira rent- ſecl fir the whole, and yet he ſhall diſtrain for this in 

the 3d acre, Co. Litt, 147. b. 
8. 80 


B r 
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8. So if a rent be granted 2 2, and to their heirs out of an acre, 7 Rep. 24. 
of land, and that it ſhall be lawful for one of them and his heirs, e 
to diſirain for this in the ſame acre, this is a rent- ſeck; for inſo- in Buu's 
much as they ſtand jointly ſeiſed of one intire rent, it cannot be Cale. 
as to the one a rent-ſeck, and as ts the cther a rent-charge; 
and this diſtreſs is an appurtenant to the rent; and therefore if 


he which has the rent dies, the ſr v:wvr ſhall diſtrain; and if 


hth grant over the term to another, he ſhall diſtrain for this, 
Co. Litt. 147. b. 

9. But if a man grants rent o:t of Bl. acre to one and to his hairs, ? Rep. 24. 
and grants to him that he may di/rain for this in the ſame acre for —_—_— 
term of his /ife, this is a rent-charge for his life and a rent- ſeck in But's 
after, diverſis temporibus. Otherwiſe it is if the diſtreſs be li- Caſe. 
mited for certain years in the fame land, there it remains a rent- 
ſeck entirely; for that the fee and the frechold is ſeck in ſuch 
caſe. Co, Litt, 147. b. 

10. Since the ſtatute of Dua emptores Terrarum if à man py 
gives lands in fee, reſerving a rent, it 1s a rent-ſeck in a ſubject; F. 3 8 
becauſe a tenure cannot be created at this day; and every fee- 7, * 
farm rent, when granted by the king, becomes rent-ſeck, and B. R. Wal- 


therefore not to be extended, Arg. 9 Mod. 72. cites Cro. E. lal v. Heaths 


656. 


(O. a) Where Ront-Service or C harge becomes 
Rent-Sec+ in the Hands of the Grantee. 


I, "THE lord grants his rent=ſervice, ſaving to himſelf his ſcigniory, If there be 


the grantee cannot diſtrain, for this is rent- ſeck; and fo 2 — 
, 


fee, that by expreſs words fealty may be ſevered from rent-ler- the fenant 
vice, Br. Tenures, pl. 79. cites 7 E. 3. and Fitzh. Avowry, 4olds of his 
142 lord by fealty 
0 | | and certain 

rent, and the lord grants the rent by his deed to another, ® reſerving the feally to himſelf, and the 
tenant attorns to the grantee of the rent; now this rent 1s rent-{eck to the grantee, becauſe the te- 
nements are not holden of the grantee of the rent, but are holden of the lord who reſerved to 
him the ſealty. Litt. S. 225. ® So it-it be ſaving to him the other ſervices. Litt. . 233. 

If there be /ord and tenant by fealty and certain rent, and the lord by deed grants the rent in fee, 


' faving the fealty, and grants further by the ſame deed, that the grantee may diſtrain for the ſame tent 


in the tenancy, albeit a diſtreſs were incident to the rent in the hands of the grantor ; and though 
a tenant attorn to the grant, yet cannot the grantee diſtrain; for the diſtreſs remains as an inci- 
_ 1 to the ſeigniory ; tor then the tenant ſhould be ſubject to 2 ſereral diſtreſſes, Co. 
Ut. 150. b. 
So it is if the lord grants the rent in tail or for life, ſaving the fealty; and further grants, that the 
grantee may diſtrain for it, albeit the reverſion of the rent be a rent-ſervice, yet the donee or 
grantee ſhall have it but as a rent-ſeck, and ſhall not diſtrain for it. Co. Litt. 150. b. 


2. If rd and tenant are, and the tenant holds the manor of R. 
of his lord by 40 f. rent per ann. and 10s. per ann. for grinding at 
his mill, and the rd grants the 10s. which comes for grinding 
70 V. S. and the tenant attorns, W. S. ſhall have it as rent-ſeck 
by ſome, and by ſome it was rent ſervice in the hands of the 
grantor, to which Parn, agreed, Br. Rents, pl. 11. cites 9 


3. If 


accordingly 
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3. If a man holds by fealty and 10 f. rent, and grants the rent; 
this is rent-ſervice to the grantee, for the fealty ſhall paſs, 
Contra if the tenure is by Homage, fealty, and eſcuage and rent, 
and he grants the rent only, for there the ſervices remain with the 
homage. Per Wilby J. But per Skipwith clearly where the 
rent is joined with a reve: ſion, as upon leaſe for life, or upon a 
gift in tail, rendering rent there if the rent be granted and the te- 
nant attorns, the grantee ſhall have only rent-ſeck; for the ſer- 
vices are incident to the reverſion, and do not paſs by grant of 
the rent. But per Wilby, it may be ſevered ; for the dener grant 
the ſervices the grantee ſhall have the rent as rent-ſervice by grant 
of the ſervices; which none denied. But fee Littleton contrary in 
his 2d book, the 12th chapter of rents, fo. 49 & 50. Br, 
Grants, pl. 73. cites 26 Aff. 38. 1 
4. It wasagreed for law, that if there be lord and tenant, and 
the tenant holds of his lord as of his manor, and the bord releaſes the 
ſeigniory to the tenant, ſaving the reverſion, yet this is parcel of 
the manor, and yet is now rent-ſeck, which was rent-ſervice 
before. Br. Rents, pl. 23. cites 31 Aſſ. 23. = | 
5. Or if a tenant holds of bis meſne as of his manor, and the 
lerd paramemut purchaſes the tenancy where the meſne has the ſurplu- 
fage of the ſervice, yet the meine who is lord of the manor thall 
have. the ſurpluſage of the rent as rent-ſeck, and this rent re- 
mains parcel of the manor; quod nota; and a man ſhall mate 
title to thoſe rents in aſſiſe by continuance of ſeiſin of them, of awhich 
he, and thoſe wwhofe effate hehas in the mant time out of mind, have 
been ſeiſed, and ſo preſcribe; and fo tec that the rent, which is 
520 ) not now rent-ſervice, may be parcel of the manor, but a man 
ſhall not prefcribe in rent- ſervice. Br, Rent, pl, 23. cites 31 
Aſſ. 23. & 36 H. 6. 13. 
orig. is 6. If a man de certain land by rent-ſervice and pays the rent 
(Chargr.) continually to the lord in anther county than where the land is, this 
For it 2 ſhall * change the nature of the rent, and therefore where the 
man holds 3 1 8 A , 
land in one plaintiff would have intitled himſelf to it as an annuity he was 
county by not ſuffered. Br, Rents, pl. 26. cites 36 H. 6. 13. 
caſtle- guard 


in anol ber county, or ts do other f.reign ſervices in another county, yet this is good, and ſhall be 
rent-ſervice as before; for otherwiſe the tcnam may be Coubly charged, as it ſeems, ſcil. with 


Annuity and with rent-lervice. Ibid, 


So if a man 7. Tenant fer 20 years leaſed the land to W. P for 10 years, 
teaſes lands rendering rent, and after he granted the ſame rent to W. P. There 


or life, re- k : - oF k 
* he cannot diſtrain becauſe it is rent- ſeck; for he has not the re- 
him certain verſion of the term, which gives the cauſe of the diſtreſs. Br. 
— Rents, pl. 17. cites 2 E. 4. 11. 
rentt o another by this deed, ſaving to him the reverfion; ſuch rent is but a rent-ſeck, becauſe 
tnat the grantee had nothing in the reverſion of the land, &c. Lt. S. 228. | 

It was conceived, the grautet of a rent ſrrvered from the reverſion could not have action of 4. 
for it, becauſe he is not party not privy to the contract, nor has the revetſion. Le. 315. Paſch. 
22 Eliz. B. R. Audlin v. Sinitn. - The attorament makes p:tvity, 2 Jo. 2. cites S. C. 


8. Contra 


e 


7d 


Rent, 520 
8. Contra if he had granted the reverfion and rent to W. — If he grants 
P 


there he might diitrain. Note the diverſity. Br. Rents, pl. On 
17. cites'2 E. 4. 11. 3 
| ther tor 


term of life, 2nd the tenant attorns, &c. then the grantee has the rent as a rent-ſervice, tor that he 
hath the reverſion for term of life, Lit. S. 228. 


9. If the donee held of the donor by fealty and certain rent, and 
the donor grants the ſervices to another, and the tenant attorns, 
ſome have ſaid the rent ſhall not paſs; becauſe the rent cannot 

aſs but as a rent ſervice, being granted by the name of ſervices, 
and the fealty cannot paſs, becauſe it is an incident inſeparable 
to the reverſion; but it ſeems the rent ſhall paſs as a rent- ſeck; 
becauſe at the time of the grant it was a rent-ſervice in the 
grantor, and therefore there are words ſufficient to paſs it to 
the grantee, and it is not of neceſſity that it ſhall be a rent. ſer- 
vice in the hands of the grantee, Co, Litt, 1 50. b. 


(P. a) Demand of Rent. At what Time. And 
| what is a ſuflicient Attendance. 


I, IN aſſiſe a man leaſed land for 12 years, rendering rent, with 
clauſe of re-entry, if it be arrear at the day, &c. and at a day 


ol payment the rent was arrear, and the leflor came the next day, 


and entered without demanding the rent; and therefore per Cur, 
his entry is not lawful, becauſe he did not demand the rent ; 
neverther leſs it is not exprefled when he ſhall demand the rent, 
but it ſeems this 1hall be the day of payment, and at the laſt 
inſtant of the day. Br. Entre Cong. pl. 81. cites 40 Aft. 11. 

2. In grave ejecit intra terminum, the detendant ified by , 
reaſon of a len made by the defendant to the plaintiſt tor term . 8 
of years rendering rent, and a re-entry for default of payment, and for years with 
the rent arrear; ſuch a day he re-entered. Fulthorp, at the 521 J 
ſame day that he ſuppoſes the rent to be arrear, the plaintiff the bis 
was all the day ready upon the land to have paid him if he would ought to 
have demanded it, abſque hoc, that any day after this day he mie the at- 
demanded the rent, &c. Newton, after this day of payment, tence, 


and 2t ſuf- 


&c. we came to the land, and there demanded the rent, and fices for the 
he did not pay it, abſque hoc, that he tendered the rent to us er ee come 
at any day after the ſaid day, and before the re-entry, and upon 2% me but 
this they demurred on both ſides, & adjornatur ; and fo it ſeems the entry is 
here, that the tenant ought 19 * attend all the day upon the land to chat the one 
ofer the rent; but it ſeems that the ler may come any time of the _ 4 
ay to demand the rent, Br. Entre Cong. pl. 39. cites 4 H. attend the 


6. o. whole day 
9 quære de. 
Br. Conditions, pl. 192. cites 36 H. 8. 


3. If a man leaſes land rendering rent, and for default of pay- If che refer 
ment at the day, and a month after to re-enter, the demand at the ebe 2 


rent be af 
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nne feaſt· day is not good for a re- entry; and if he comes the laſt 
ton thatis day of the month, and departs, yet if the tenant comes the laſt 
it happen inſtant of the day, and tenders the rent, the other cannot re- 
Au enter. Per Fairfax and Brian. Br. Entre Cong. pl. go. cites 
enind by 

eie ſpace of 6 H. 7.3. 

a week after any day of payment, &c. In this cafe the feoffor need not demand it on the feaſts 
day; but the ut: ermot time for the demand is a convenient time before the laſt day of the week, 
ua before that the feojfee meet the feotior upon the land, and tenders the rent. Co. Litt. 202. a. 


= _ 324. It is not neceſſary that the grantee of the rent ſhould de- 
r. ep it at the very time when it becomes due; but at any time 
after is ſufficient; for this is not like a demand of a rent upon a 
condition, becauſe that is ſpecial, and overthrows the whole 
eſtate, and therefore the time of demand mult be certain, to the 
end the leſſee, donee, or feoffee may thereto pay the rent; but 
a demand of a rent-ſeck, or rent-charge is but only a formal mean 
to recover that which is due, and therefore it may be demanded 
after it is behind at any time, whether the tenant be preſent or 
no; for remedies for rights are ever favourably extended. Co, 
Litt. 153. a. b. 
Dal. 85. pl. 5. The rent upon a leaſe was made payable at 4 uſual feaſts, 
Re. Ele. upon condition that if the rent be behind by the ſpace of 3 months 
But the ſer- after any of the feaſts, on which, &c. then a re-entry. The 
vants ſiay= rent was arrear; demand was made by J. S. by virtue of a ſpe- 
og 3 cial letter of attorney at the capital meſſuage an hour before ſun- 
was nothing ſet (at the laſt day of the 3 months after the feaſt, &c. according 
to — de, to the condition, in order for a re-entry) of the rent due at 
ny be not Midſummer laſt; but none was there on the part of the leſſee 
| havingany to pay. J. 8. /cft his ſervant in the hall of the ſaid meſſuage, 
| — to commanding him to ſtay there, and if any came to pay the faid 
- try rent to give him notice thereof; then J. S. went out and walked in 
and o upon @ lane, the land lying on both ſides, and did not return into the 
the whole houſe till ſunſet. This is a good continuance of the demand, 
there wa and the 3 months ſhall be computed by 28 days. 4 Le, 79. pl. 
not a ſfufi= 278. Mich. 15 Eliz. B. R. Wood v. Chivers. 
cient de- 
mand, 4 Le. 181. S. C. 


6. Leſſor comes to the land before the laſt hour, viz, in the 
morning or in the afternoon, and demands the rent, and then 
goes of the land, and is nat there the laſt inflant of the day, it is not 
a ſufficient demand, though he return preſently after ſun-ſet. 
Agreed by all the juſtices. 4 Le, 180, in the Cale of Wood v. 
Chivers. 

So if after 7. Demand in the morning, and continuance on the Jand till 
— ſun- ſet without any other demand after is good; for his pre- 
[ 522 ſence there is continuance of the demand. Per Gerrard Attor- 
he goes ney- General; quod fuit conceſſum per tot. Cur. 4 Le. 180. in 
of ne as the Caſe of Wood v. Chivers. 
the laſt inſtant returns, and Rays on the land till ſun- ſet; it is a continnance of the demand. Pet 
Catlin J. Quod NE conceſſit. 4 Le. 180. in the Caſe of Wood v. Chivers. 
8, Where 


* 
- 


r 


Bent. £22 


8. Where a leaſe is made rendering rent af Michaelmas, be- 
taveen the hours of 1 an1 5, in the afternom, and a re-entry, &c. 
the leſſor comes at the day at 2 O Clock, and continues demanding 
zi1] 5, and the rent is not paid; he may re-enter, although he 
was not at 1 o'Clock, when peradventure the leſſee was there 
and tendered it. Cro, E. 15. pl. 5. Paſch. 25 Eliz. C. B. The 
Ld Cromwell v. Andrews. 

9. A. leaſed to B. for years, rendering rent upon condition, Gogy. 67. 
that F the rent be behind at the day, and 10 days fer { being in the pl. 81. A- 
mean time demanded and no diſtreſs to be found upon the land, gen _ 
that then the plaintiff might re-enter, The rent was behind at 5. C But 
the day, and 10 days after, and a ſufficient diſtreſs was upon the Shue held, 
land till 3 o'Clock in the afternoon of the 10th day, at which #2 dif- 

3 * treſs be put 
time B. drove out the cattle, and at the laſt hour of the day A. upon the 
came and demanded the rent, and it was not paid, nor any diſ- land only 
treſs on the land, It was held by Wray and Shute that the co 1 
condition is not broken, and that if a diſtreſs be found there it w not a 
any time within the 10 days it is ſufficient z but Clench doubted ; 2 
but adjudged, that a demand made at the end of the 10 days is 
not ſufficient, though no diſtreſs be then there; but a demand 
muſt be made in the mean time. Cro. E. 63. pl. 6. Mich. 29 
& 30 Eliz. B. R. Worceſter v. Stone. 

10. If rent be demanded ſo much time before ſun-ſet, as is ſuf- Cro. E. acg. 
ficient for the rent to be paid in, it is enough. Per Cur. And. 1 „ 
253. pl. 232. Mich. 31 & 32 Eliz. Fabian v. Rewmſton. biam 

Sav. 121. S. C,—Le. 305 S. C. by name of Fabian «wn 


11. Leaſe for years, rendering rent, 7o be paid at 2 days in the Cro. E. 13. 
year, proviſo, that if leſſee do not pay the ſaid yeorly rent, that then wh — 
a re- entry; that rent is not demandable on pain of forfeiture,  1ſichaet. 
but on the laſt day of every year only, and not every year accord- mas and 
ing to the reſervation. 3 Le. 226. Dr, Molin's Cate, cited in 1 


the Caſe of Scot v. Scot. | arrear at 


| Lady-day, 
and not demanded at that day, he cannot demand al! at Michaclmar, and a demand in that mane 
ner is void for all, 


12 Leaſe of land rendering rent per ann. Quandocunque the Brownl. 

lefſor fhall demand it. If leſſor comes to demand it before the 135. Stret- 
my . ton v. Cuſt, 

end of the year, his demand on the land is not good, unleſs the ,...4 

leſſee be there alſo; for the time being uncertain when the leſ- much the 
tor will demand it, he ought to give notice to the lefſre of the time; ſlemewords. 
5 A 5 J S. C. & S. P. 

and if he comes to the leſſce and demands it, this is not ſufficient; Co. 1 
for though notice ought to be given to leſſee in perſon, yet the Swetman v. 
land is the debtor; and for this the law binds the leſſor to Cast. S. C. 
f Ns b & S. P. 

come to the land, as to the place in which it ſhall be paid; but „here the 
if leſſor ſtay till the end of zhe year, then leſſee at his peril ought words are, 

to attend upon the and to pay; for the end of the year is the 4 the rent 
g 7 e not pati 
time of payment preſcribed by the law. Per Popham, quod o d 

tuit 


— —ͤ— 7— . — — 


— — —— — - 
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1 
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— 


822 Bent. 


« any time fuit conceſſum. Telv. 37. Paſch. 1 Jac. B. R. Sweton v. 
toit hin the Cuſhe. | | | ; 


yeay, the 
leaſe to be void. 


13. Though ſun-ſet is the time to demand, yet it is nt due till 
midnight. Per Hale Ch. J. 1 Saund. 287. Trin. 21 Car. 2. B. R. 
in the Caſe of Duppa Executor of Baſkerville v. Mayo. 
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[ 523] (Q a) Demand. Good. In Reſpect of the Sum. 


And. 252. 1. FF in demand of rent the r, or any on his part demands I 
3 * Acne penny more or leſs then is due, the demand is not good, > 
Fabian. and no re-entry in ſuch ſhall be given unleſs the demand be ; 
Rewmſton. preciſely and ſtrictly followed, Agreed per tot. Cur. Le. 305. 
8 Pl. 425. Mich. 31 & 32 Eliz. C. B. in the Caſe of Fabian v. 
bian v. Windſor. 


Mhiſton. 6 
S. P.-—Cro. E. 209. S. C.—* Per Periam and Windham J. Mo. 207, in Knight's Caſe. 


Cro.E.209. 2, Rent was payable half-yearly, demand of a year and a half 


— nan in one intire ſum, by the name of rent and arrearages, or of 
S. P.— But 19/7, (being the half year's rent due at the laſt feaſt) due at the 


if rent is l. laſt feaſt before the demand, and of 20/. more which accrued due 
w 1 , befre, is a good demand. And fo was the opinion of the Court. 
behind, and And. 256. pl. 263. Trin. 32 Eliz. Dennis v. Boſden, 

t he next : | | | 
day leſſor demands 10l. it is not good, but he muſt demand 71. which then becomes due, but 
may demand the arrears allo. Alica. gg. Anon. 


(R. a) Demand. Good. In Reſpect of the 


Words, or Manner. 


I. HF who is to demand rent onght to bring zuitnaſſes wvith him, } 
and in their preſence make expreſs demand of the rent on = 
the land, though no perſon be there preſent to pay it. Per pt 
Hales. Quære hoc. D. 68. b. pl. 25. Paſch. 5 E. 6. in the Cate : 
of Kidwelley v. Brande. | 
2. If the Jer comes upon the land to demand the rent, and 13 
there meets with J. S. a ſtranger, aud ſays to J. S. pay me my rent 3 15 
this is not a good demand, for he has miſtaken the perſon; for 4 
J. S. is not chargeable therewith, but in ſuch caſe a general de- 8 
mand of the rent, without reference thereof to any perſon who 4 
is not chargeable, had been good. Telv. 37. Paſch. 1 Jac. de 
B. R. Sweton v. Cuſhe. * 
3. Dean and Chapter of Chicheſter leaſed land to B. render- f 
ing rent, payable at the cathedral church of Chicheſter, he ought to 5 
make a formal demand, and his ſaying bear witneſs I am come here up 


to demand and receive ſuch rent, is not a good demand. Brownl. 
138. Paſch. 5 Jac. Knap v. Pier Jewelch. 
4» And in this caſe a general letter of attorney by the dean and 


chapter 


Rent. 523 


chapter, to demand their rent on any part of the land | 
leaſed, was not good, but it ought to be ſpecial only for that 4 
land; and it ought alſo to be particular, and not general of any 

erſon to whom they had made a leaſe, Brownl. 138. Knap v. 
Pier Jewelch. 

5. I demand my half year's rent; this is a ſufficient demand; 8 

by two juſtices againſt one. Het. 109. Trin. 4 Car. C. B. 3 
Hunlock's Calc. 


(S. a); Demand to have Re- entry. Neceſſary in L 524] 
what Caſes. 


Br. Condi- 
I. THE leſſor cannot enter upon the leſſee for years, by clauſe 4 


of re-entry for non-payment cf rent, unleſs he firſt demands 216. ces 


the rent; quod nota, by award. Br, Demand, pl. 19. cites 40 4% Af. 11, 


AM. 21. > — © 
:caule the 


land is the principal debtor, for the rent iſſues out of the land. Co. Litt. 201. b. It was re- 
iolved that when a /eaſe for years is made, reſerving a rent, and for non-payment that the leaſe 


It - ſtall be void, the leale is not void by non-payment, without an actual demand, becauſe a rent is 
of F uot properly due till it is demanded; but otherwiſe it is if it be to be void for non-payment ot a 
> 5 zum in groſs, Frecm. Rep. 242. pl. 235. Hill. 1677. Sir John Marſham v. Coodere. 
T 2, In covenant the defendant juſtified for a re-entry upon the 
Ly plaintiff, who was his leſſee for years, for the rent arrear by 
clauſe of re-entry, and the iſſue was taken whether the defendant 
oh demanded the rent before his re-entry, or not; quod nota, Br, 
Entre Cong. pl. 14. cites 47 E 3. 12. 
3. Where the king leaſes for years, with clauſe of re-entry for Br. Condi- 
e non-payment of the rent, the king need not demand the rent 12 
before he re- enters. Per Hufley and Brian; and it is ſaid there, S. &. 
that if the king grants the rent and re-entry to another, he cannot 
i enter without demanding of the rent, and the king may grant 
m, his action, and a chole en action, contrary of a common per- 
on ſon; quod nota. Per Huſſey, and the ling cannot enter till the 
er non-payment be found by office. Br. Entre Cong. pl. 88. cites | 
ale a H. 7 | | 
1 4. A. made a /eaſe for years, rendering rent at the feaſt of St. Het. 59. | 
an Michael; and for default of payment at the ſaid day, and by the Mich. 3 | 
74 Jace of 40 days after, the leſſor to re-enter without any demand of oY _- | 
for the rent. The rent is in arrear by 40 days after the feaſt, and Bzaxv- | 
de- no demand made by the leſſor; the leſſor entered, The queſ- nan . | 
who tion was if the entry was lawful? Per Hutton, it is not; for a og : 
Jac. demand of the rent is given by the common law between leſſor cited a — | 
i and leſſee; and notwithſtanding the words (without any de- — | 
der- mand) it remains as it was before, and is not altered by them; db + 
it to but if the rent had been reſerved payable at another place than dering a | 
ar upon the land, there the leſſor may enter without any demand. _ | 
WL. But where no place is limited but upon the land, otherwiſe it is. > day | 
1 Richardſon to the contrary z for when he had covenanted that condition | | 
os he might enter without any demand, the leſſee had diſpenſed chat , the | 
apt Ver. XVIL | "Ip 5 with rent ve nyt 1 
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Paid at cb quith the cemmon law by his own covenant. And Harvey was 


day without W's . 
1 the ſame opinion. Hett. 77. Hill. 3 Car. C. B. Challoner 
the lellor v. Ware? | | 
may re- en- - „ 

ter, it was adjudged that no demand was requiſite; for modus & conventio vincunt legem. 


4 

1 

7 
£5 
W] 
. 
1 
5 


(T. a) Payment of Rent. At what Time. By 
the Words of Limitation. 


Kr 
7 
44 
* I 
7 
4 
. 
: 
7 


1. IF one makes a leaſe, October 1, for years, or life, or gift in 

tail, rendering per annum, a pair of gold ſpurs at Eaſter, oy 

205. at Aſichaelmas, It leſſee do not pay the ſpurs at Eaſter, 
nothing is due till Mich. 10 Rep. 128. a. in Clunn's Caſe, cites 

43 E. 3. tit. Barr. 194. 44 E. 3. 32. 15 E. 3. Execution 63. 

: CE. 2-3. | | 

L 525 ] 2. A grant of a reverſion depending on a term for years was 
habend, & tenend. rever/ronem illam ad terminum vitæ, &c. cum 

fot mertem, Wc. aut aliter accideret, rendering annually 20s, &c, 

when the reverſion ſhall happen as is aforctaid, the words (cum 

reverſio accideret) ſhall be conſtrued cum p2/:/7;9 accideret ad re- 
verſionem, till when no rent is payable. D. 376. b. 377. a. pl. 

27. Trin. 23 Eliz. Anon. | 

If rent be reſerved annuatim durante trrming pradicto, th: 

firjt payment to begin two years after; this controls the words of 
reſervation. Per Jones J. 3 Bulſt. 329. Hill. 1 Car. B. R. in 

Caſe of Shury v, Brown, 

4. Rent generally reſerved, is payable at the end of the year, 
Arg. Lat. 264. Mich, 2 Car. in Caſe of Cole v. Sury. 

5. Leaſe rendering rent, and 100 couple 75 comes, to be paid 
between ſuch and ſuch a time weekly, as plaintiff ſbould appoint, 
ſuch reſervation ſeems to differ from rent which may be de- 
manded all at once in the laſt week, becauſe it may be kept with- 
out damage, but the other not, Lat. 271, Mich. 3 Car. Per 
Jones J. Baily v. Buggs. 

6. A leaſe was made to hold from Mich. 1661 to Mich. 1668, 
paying rent half-yearly. It was demurred, ſuppoſing that the 
words being to Michaelmas 1668, there was not an entire halt- 
year, the day being to be excluded, and that it was ſo held in 

Caſe of HumBLE v. FisHeR,. in 1 Cro. j02. Per Cur. it is true 


in pleading, zſque tale feſtum, will exclude that day; but in caſe ul 

of a reſervation the conſtruction is to be governed by the in- an 

tent, Vent. 292. Hill. 27 & 28 Car. 2. B. R. Pigot v. Bridge. | af 

Ac. 7 Mod. 7. In debt for rent, the plaintiff declared upon a demiſe made E 
g6. ſays, 25 Auguſt, 11 W. 3. of a meſſuage, &c. habendum for 7 years, to | be 
that foral= commence from the 24th day ff Fanny reddendum quarterly, 41 13 
— . -4g the the 4 moft uſual feaſts, viz. Michaelmas, St. Thomas, Lady-Dayz 13 
clared on, and Midſummer, 31. 108. per ann. the fir? payment to be made al fir{ 
———_ Michaelmas next, and aſſigns for breach, that 141. of the ſaid 23] 
rent was in arrear for one year, ended 24th December, _ , 3 V3 the 

CICNGar 


the deed, 
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defendant demurred, and it was objeFed that the year did net end were quite 


the 24th of December, but at St. Thomas's Day, according to the 2 
reddendum, which is 21 December, quod curia conceflit, be- told the 


cauſe where ſpecial days of payment are limited by the redden- plaintiff 
dum, the rent muſt be computed according to the reddendum, — 
and not according to the habendum, and the computation of the diftontiaue, 
rent, accor..ing to the habendum, is only where the reddendum becauſe this 


. . * 1.44 . judgment 
is general, (viz.) yielding and paying quarterly {o much rent ; c 
whereupon the plaintiff had leave to diſcontinue, 1 Salk. 141. bar azaink 


pl. 7. Mich. 1 Ann. B. R. Tomkins v. Pincent, the right 
rent, 
2 Lord Raym. Rep. 819, 820. S. C. ſtates it that the rent was reſerved payable at the 4 moſt 


* uſual feaſts, but the (viz.) contained but 3, namely, St. Thomas's Day, Lady-Day, and Mid- 
ry © ſummer, and exception being taken thereto, that it was ill, the Court held that the (viz.) being 
es A repugnant, it ſhall be rejected as void; and as to the other point of the year not ending the 2 4th 
| Ul December, that the rent ought to have been d-manded in the action, as of the 21. Holt, Powell, 
"go 7 and Gould were of that opinion, but Powts J. contra. And judgment for the defendant for the 
| | reaſon given in 1 Salk, ſupra. 
vas i So where the demiſe was 25 March, Aabend. a die datus, the half- year ends 25th September. See 
{i | Skin. 309. Hill. 3 W. & M. B. R. Parker v. Harris. 
xc. = 
m MF (. a) Payment. At what Time. By Words 
A 1 Disjunctive, or Dubious. 9 
D*. 3 | 
vb ] EASE rendering rent, payable at 1ichaelmas, or 14 days 1 Le. 141. 
the after, et ſi contingat, the ſaid rent to be behind p/? aliqued - 1 
of | termmerum vel veſtorum prædictorum in quo ſalvi debet, by the ſpace —:0 Rep. 
in | of 14 days, poſt aliqued feſtum predifum, that then, &c. Ad- 129. S. C. 
| judged that the leſſee has 14 days after the ſaid 14 days men- ©*<4 2 J 
ar. toned in the reſervation, without danger of the penalty of the Rb 
4 condition, and the laſt words poſt aliquod feſtorum prædict. for Caſe. 
al the contrariety ſhall be rejected. 4 Le. 91. Paſch. 25 Eliz. C. B. 
ms WU Clark v. Kempton. | 
de- 2. Bond for puyment of 40l. annuall;, during the life of B. at the Het. 24. 
the | feaſt of St. Michael, and the Annunciation, or <vithin 30 days Anon 
Per | after every of the ſaid feaſts; B. dies within the 30 days. It of leſſee for 
was held that this is a diſcharge of the payment due at the a Fer | 
g | feaſt before his death. Cro. E. 380. Hill. 37 Eliz. Price v. Ch. J. Ero. | 
tne q Williams. J. 228. in 
nalf- | Caſe of Barwick v. Foſter. 
d in | | 
true 3. Leaſe made 26th June 26 Eliz. Habend. a feſto Annunc. 2 ARR 54 
cale ult. præterit. for 35 years, rendering the fir 10 years gol. annually, E 8. C. 
in- n the If October and the laſt of March, by equal portions; and but ſome- 
ge. | after the 10 years 46. on the ſame days; the firſt payment to begin wo diſte- | 
nade October 1, next following. Reſolved, that though the leaſe . er | 
þ — 00 G 0 gn ported as 10 
s, to began not in intereſt till the 26th June 26 Eliz. yet in the ac- che pay- | 
y, = count of the number of years, it began the Lady Day before; ment * me b 
Day, ſo that the 10 years expired at Lady-day 36 Eliz. and then the fur inge | 
de af irſt reſervation ended, and every day after there is to be paid whole rent | 
ſaid 231, And now though the leflor cannot have 10 years toge- i payable | 
W.3 ther 401. but ſhall fail i the payments, yet that is not Odeher s, | 
401. but ſhall fail in one of the payments, ye not for the = 
dan · Ss 2 : material ; | 


= Bent. 


nor rear, material; for it is impoſſible that ke ſhould have it 10 years | 
alf vers And 10 times, as this reſervation is, ſo judgment for the plain- 


8 pay- ttt. Cro. E. 515. Mich. 38 & 39 Eliz. B. R. Main v. Beak. 


32. and fo all the rent reſerved will be payable within the term, and that this muſt be the inten? 
ot che leſtor.— Noy 1. Martin v. Wentworth, tecuus to be S. C. but not ſo clearly reported. 


4. Leaſe f Bl. Acre, ts commence at a day to come, and of Wh, 
Acre in preſenti, rendering rent at Michaelmas before the com- 
mencement of the term in the other acre, the entire rent is then 
pzyable. And per Cur, it is but one rent. 2 Roll. R. 467. 
Mich. 22 Jac. B. R. FalſtaFs Caſc. | 

5. A rent was granted by indenture to ] S. and J. N. for a 
term of years, if they ſhould ſo long live, payable at Michaelmas 
end Lady-d.y, the firf! payment ts be in manner and form as after- 
wards expreſſed in the gr ant, and us therwiſe, but omits mentioning 
the time when it ſhould commence, Jones and Berkley J. held, ; 
that for this uncertainty the rent ſhould commence preſently, 1 
Croke J. compared it to a grant of a rent, the payment whereof E 
is to be limited by another deed, in which caſe, for want of a 
limitation, the grant is void, Jones ſaid he did not remember 
that Richardſon Ch. J. delivered any opinion {as to this], but all 
4 agreed that when the limitation and exprefiion is made, then 
the rent ſhall commence well enough. Jo. 343. Trin. 10 Car, 

B. N. Dickinſon v. Waterman. =] 

6. Covenant upon a /eaſe for years, yielding and paying 10/, a? | 
NMichaclmas, if it ve demante:, or within 10 days of ter. The breach 2 
alligned was for non-payment of the rent, It was objected, that a 
it is not ſaid the rent was demanded at the day, and then it is MM 
not due. But per Cur. if it be not demanded, it is due at the 1 
day, though not payable but however, it is due 10 days after. 


. * e 2 
. 3 Soho nr eee 2 - 


6 Freem. Rep. 463. pl. 633. Trin. 1678. Norris v. Elſworth, tl 
62 7. Covenant for payment of rent at St, John and Chriſtinas, 11 
or within : 4 dis after, the fir/? payment te be at ChriſImas next | It 
after the date, Per Cur, the detendant had 14 days after the . 
S > nrſt Chriſtmas, as well as any other, to pay his rent in, and | 
* 3 judgment accordingly. 2 Show. 77. Trin. 31 Car. 2. Anon. 1 
4 | 8 | MM. 
{ 527 ] (W. a) Payment. When. By General Words 1 
I. THE words of a will were, I give to A. 408. of yearly * 
rent going out of all my lands in M. with a clauſe of | 
diſtreſs for non-payment thercof a? the uſual feaſts, during all his | 
| life; the uſual feaſts for payment of rents in the vill where the | 
k lands were, were St, Michael and the Annunciation ; adjudged 
a good deviſe, and that the uſual days ſhall be taken to be 4 
the uſual days in the toaun where the lands are, for the payment 7 
3 rents, 2 And, 122. pl, 67. Mich. 40 & 41 Eliz. Cowdreys M 
Cate, | an 
2. The dean and chapter of W. leaſed land for 21 years, ren- ab] 


dering | ret 


\ Ah. ©. a> n er, e . 4 
C 
. * 8 
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dering 41. rent quarterly, leſſee aſſigns the moiety for years to 
J. S. paying the Half of all ſuch rents as are payable to the dean and 
chapter; J. S. muſt pay the rent to B. quarterly; for (ſuch } 
{hall intend the quality, as well as the quantity. Noy 18. Sir 
Hugh Wrot's Caſe. 


. 3. If a rent be reſerved to be paid be Michaelmas, this may 
- be paid at any time before Michaelmas, at the election of the 
n leflee, and this payment ſhall be a bar in debt brought for this 
. after Michaelmas. Per Coke Ch. J. Roll. R 390. Trin. 14 Jac. 
B. R. in Caſe of Whitchcoke v. Fox. | 
a 4. Rent was made, payable yearly during the time lefſee ſhould Lit. Rep. 
as enjoy, The leſſor cannot demand it halt yearly, Per tot. Cur, — 3 
r- Againſt Hutton J. Het, 53. Mich 3 Car. C. B. Wentworth v. nd 
ng Abraham. | words. 
d, N 5. Pro quolibet anno, is all one as if it had been annually, and 
y, then it is to paid at the end of every year, Lutw. 231. Mich. | 
of 3 Jac. 2. Coningſby v. Rodd, | 4 
a q | 
| | 
n (X. a) Payment. When. By Words (Months, | 
en &c.) How to be computed. | 
ar. c 
8 RENT was reſerved payable at the 4 uſual feaſts, upon con- 
a: 1 dition to re-enter, unleſs it be paid within 3 months | 
ich | after any of the faid feaſts; it was reſolved by all the juſtices, | 
hat that in the computation of theſe 3 months there ought to be 
is allowed 28 days to every month. 4 Le. 179. pl. 288. Mich. 
the ts Eliz. B. R Wood v. Chivers. : | 
ter. | 2. A month, &c. ſhall be accounted to conſiſt of days, and | 
| therefore the demand ſhall be made at the laſt inſtant of the day, 
nas, | quithout accounting nights, but the night is parcel of the year, yet | 
next it cannot be demanded in the night. Per Bromely. Dal. 114. 
the pl. F. 16 Eliz. in Cafe of Butle v Wilford. 
and | 3. Condition of re-entry was on non-payment of the rent by Cro. E. 78. | 
» | the ſpace of a month after every quarter, and the demand of the Pl. 3 ws | 
. | rent was the 287% day after Chriſtmas; and well, as is reſolved This. 5 | 
FF in the Caſe of the Biſhop of Peterborough v. Cateſby. 2 Lutw. Allen v. | 
Je | 1139, in the Caſe of Kirby v. Green, cites 2 Cro. 166, 167. 2 | 
arly :omes on the land to make a tender within the month, and leſſor is not there, it is no good tender, | 
e of ; | | | 
1 his (V. a) Payment. When. By tranſpo/ing the x $28 } | 
n Feajt- Days mentioned in the Grant. 
ge | | 
o be 1. J EASE of 2 acres, dated the 2d of November, habend. one . 
nt J of the 2 acres from Michaelmas laſt paſt, and the other from | 
lreys March after, rendering 10l. rent at the feaſts of St. John Baptiſt | 
and St. Thomas the àpoſtle.— Though the rent is reſerved pay- ö 
ren- able at St. Thomas and St. John Baptiſt, yet being one entire | 
ring rent the payment is not to commence till St. John; for he had 
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—  notall the land at the feaſt of St. Thomas, and that he cannot 
pay his rent for the entirety till he has the entire land, and the 
law ſhall marſhal the payments, 2 Roll. Rep. 213. Mich. 18 Jac. 

B. R. St. John v. Child. | 
gBulit.z28. 2, If leaſe be to one in November, rendering rent at Michaelmas 


3 re and the Annunciatien, yet the firſt payment ſhall be at the An- 


in the Caſe nunciation, becauſe it is the fr/? day of payment in time though it 
of Shury v. be not the firſt in womination, 2 Roll. Rep, 213. in the Caſe of 


1 1 John v. Child. 
* in the Caſe of Mallory v. Pain S. P. — 2 Jo. 10g. S. P. Obiter, 

5 Leaſe was made i Augu/t, rendering rent at Lad -Day and Michaelmas ; yet adjudged, that the 
firſt rent was payable at Michaelmas. Pl. C. 172. Hill v. Grange.—S. C. cited Arg. Hard. gi. 


——5S, C. cited Cro. E. 832. in the Cal of Pain v. Malory. 


4 
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See (l. (Z. a) Payment on the Rent-Day. Good. And 
(8. 5) fl. s. to whom. Leffor dying on the ſume Day. 


B. Preſen» 1» THOR ſaid in a quare impedit, that it is not doubted but 
tation, pl. 4. if the king's tenant receives his rent due from his tenanits at 
cites S. C. Chriſtmas on Chriflmas-Day, and after he dies the fame day, tha: 

the tenants ſhall pay it again, and the lands ſhall be thereof 
charged in the Exchequer z which none denied or affirmed. 
Therefore quere legem; for if the biſhop preſents to his advow- 
ſon, and his clerk is inſtituted and inducted, and the biſhop 
after dies the ſame day, by which the temporaltics come to the 
Hands of the king the ſame day, the king ſhall not have the 
. preſentation, Contra, if no induction was. Quære of the di- 
verſity of the payment of the rent, and this cafe of the advow- 
. ſon; for all is one in reaſon, Br. Rents, pl. 2. cites 44 E. 3. 3. 
But it is 2. If the rent be payable at Eaſter, and the tenant pays the tent 
otherwiſe in the morning * about 10 o'clock of the ſame day, and the Ver 
_ — — dies before 11 in the ſame morning, this payment was voluntary, , 
and yet it is good ſatisfaction againſt the heir. 10 Rep. 127. b. 


Ibid. 
* Golc!b. CLux's Caſe. Mich. 11 Jac. cites 44 E. 3. 3. b. 


Ry 3. If one ſeiſed of land in fee Oct. 1. makes leaſe of the ſaid 
Elz. land for 10 years from Michaclmat-Day then 4% paſt, rendering 


10 him and his heirs 20l. a year at the feaſt of St. Michael the Arch— En 
angel, or within a month after; in this caſe, if the /efſor dies le- „ 
tween Michaelmas and the end 75 the month the heir ſhall have the 2 
rent as incident to the reverſion, and not the executors as rent 1 
arrear; becauſe it is not due till the end of the month. Cited 
by Coke Ch. J. Mich. 11 Jac. in CLux's Caſe, as a caſe whereot if 
he had ſeen a report Mich. 34 H. 8. in the time of Baldwin Ch. ti 
J. where it was ſo held by all the juſtices. a) 
D 529 ] 4. Though ſungſet is the time appointed by law to demand WW ſu 
rent to take advantage of a condition of re-entry, and to tender 1 
it to ſave a forfeiture, yet it is not due till midnight; for if one el 
ſeiſed in fee leaſes for years, rendering rent at Midſummer oa to 
condition of re-entry for non-payment ; now if he will take ad- af 


vantage of the condition he muſt demand it at ſun-ſet, but * 


: | Bent. £29 
; 2 after ſun-ſet and befere midnight his heir ſhall have this rent, 


* * and not his executors, which proves that the rent is not due till | 
* the laſt minute of the natural day. Per Hale Ch. J. Saund. 287. | 
; Trin, 21 Car. 2, in the Caſe of Duppa, Executor of Baſkervile | 

nas V. Mayo, | 
\n. 5. A, granted a rent-charge to B. for lift, payable at Lady-Day The Re- 
12 ' and Michaelmas, and B. died on Michaelmas-Day after fun ſet; it F go 


1 was held by Judge Tracy, that ſince B. lived after ſun- ſet, which gate of this 
* was the legal time for demanding the rent, though he died be- — _— 
fore 12 at night, it ſhould go to the executors, Wms,'s Rep. 178, the bands e 


N the counſel 
the Ml 179. Arg. cites it as a Cafe at Durham Afſiſes between Bellaſis on both 
91. = and Cole. | — 


nion of Tracy J. which he ſaid was communicated to him by Mr. Juſtice Tracy, and that the 

Juſtice told him he had adviſed with Holt Ch. J. at his chambers, and that upon view of the ſeve- 

nd 1. ral auchoritics relating to this point his lordſhip was of the ſame opinion. Ibid. 278, 179. and 
lays it was the 19th of April, 13 W. g. by the name of Southern v. Bellaſis. . 

S. C. eited per Lord C. Macclesfield (who was the countel that had ſigned the caſe for the deſen- 

dont as ment!oned above] as the caſe of the Lady CoLi in the northern circuit in the late King 

Wiham's time, in which he ſaid Mr, Juſtice Tracy took the advice of the judges, and gave his 


but | opinion accordingly, that wacre the nt for life on ſuck a reſervation died about 6 in the evening 
at J the rent was become completely duc, and belonged to the executor ; otherwiſe he himſelf could 

h 0 I not give a proper diſcharge for it till the laſt mitant, which moſt certainly he may at any time of 
na. [ the dry whereon it is payable; and this does not at all contradict BASKERVILE v. MAYo in 
reof 4 Saud. 283. Ch. Prec. 356. in the Caſe ot Lord Straffo:d v. Lady Wentworth, 
ied. f 5 

ow. 5 6. If Ver dies on the rent day between 3 and 4 in the after- f 
hop | noon %% re ſnntſet, the rent ſhall go to the heir or jointreſs; be- Mick 

the | cauſe at the time of the leflor's death there was no remedy or S. C. by the 

the | means to compel the payment thereof, Decreed per Trevor _ of 4 
di- Maſter of the Rolls, 1711. 2 Salk. 578. Rockingham v. Oxen- , 
o- ; den. | Dr. Fenrice 

J | & al. 
| oy . = S. C. cited Arg. 9 Mod. 21.——— Per Cur. the rent is not due from the tenants till the laſt 
rent F minute of the day on which it is payable, neither can they be compelled to pay it all after that 
or g dey, but they latin paid the rent tney admitted it was due from them, and the next in remainder 
ary : it 1s plain had no right to receive it; therefore being paid into a wrong hand, who received it with- 
T out any title, it ought to be paid over to the plaintiff, who had a colourable title to receive it as 
. b. N adminiſtrator to the inteſtate. © Mod. 21 Paſch. 9 Georgii in Canc. Lord Strafford v. Lady 
J Wentwortn.— Ch. Prec. 555. S. C. Hill. 2720.—8. C. cited Wms.'s Rep. 180, 

ſaid | 
ring 7. The diſtinction is between leaſes determined and leaſes con- 
rch= WE _ z7ruing; in the firſt caſe, if a tenant for life makes a leaſe for 
be- years, and reſerves rent at Ladv-Day and Michaelmas, and dies 

the | ot Michaelmas-Day at 12 at non, or any other time before the 

rent WF laſt inſtant, the rent ſhall go 7» bis executor or adminiſtrator; for | 
ited the rent was due on the beginning of the day, though the leſſees, 
reot if the leaſe had continued, might have deferred the payment 
Ch, till the laſt inſtant of the day, which election was now taken | 

way by his death, upon which the leaſe determined. But if | 

1and ſuch tenant for life grants leaſes by virtue of a power, ſo that ſuch 
nder leaſes do not determine by his death, but run on, there the 

one election of the tenants is not taken from them to defer payment 
r on WF to the laſt inſtant of the day, and ſo the leſſor dying before ſuch 
ad- laſt inſtant the rent goes with the reverſion, Per Lord Mac- 


if he | 88 4 clesfield. 
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ciesfield, Ch. Prec. 555. Hill. 1720. E. of Strafford v. Lady 
Wentworth. 


(A. b) Payment. Good. And what Amounts to 


a Payment. 


vr. Brick. I. PAYMENT of rent by the tenant to one coparcener, where 
pl. 323. there are two or more, is good, and a payment to both. 
enesS, C. Br. Tender, pl. 19. cites 36 Af. 1. | 
2. A payment made in name of ſciſin of rent being given before the 
day on which the rent is due, ſhall not be abated out of the rent. 
Co. Litt. 315. 2. 

S.P. qe. 3. Money paid for rent before the day of reſervation is no good 
| & . 8 payment of the rent; for it is a payment only of a ſum in 
Eliz. Ful. groſs. Cro. E. 15. Paſch. 25 Eliz. C. B. Lord Cromwell v. 

ler's Cafe. Andrews. | | 


But ii the | 
— be a ſum in groſs, payment before the day is good. Le. 136. in the Caſe of Littteten 
v. Perns, So acceptance of rent before eommencement of the leaſe s no acceptance at 
ail. Fin. Law. 8vo. 68. 
If the leſſee covenants to pay his rent to the leſſor, his payment of the rent fore the day is no 
performance of the covenant, cauſa patet. Le. 136. pl. 186. Mich. 30 Elis. C. B. in the Caſe 
of Littleton v. Pernes. 


> 


8. c. Le. 4. In debt for rent the defendant gave in evidence, that the 

— £apo leſſor was bound by covenant to repair the houſe, but did not; 

& 33 Elz. and therefore he expended part of the rent in the repair of the houſe. 

B. R. Per 2 Juſt. contra Fenner J. The leſſee might expend the rent 
in the reparations and ſtop ſo much. But it ſhould be pleaded 
and not given in evidence. Cro. E. 222. pl. 2, Paſch. 33 Eliz. 
B. R. Tailour v. Beale. PI 


Le. 237, pl. F. Paying rent-coarge, &c. bythe lefſr*s order or appointment is | 


$39. adds a payment to himſelf, _ Cro. E. 223. Tailour v. Beale, 


ere, if 
leſſor covenants to diſcharge the land leaſed and the leſſee of all rent-charges iſſuing out of it, 
and a rent-charge be due, if the leſſce may pay it out of his own rent to the leſſor; ad quod non 
uit reſponſum. 

Covenant to ſave the leſſee harmleſs from a rent-charge. If leſſee pay it without compulhon he 
pays it in his own wrong, and muſt pay it again to the leſſor. But if he is diftrained tor the rent- 
charge, and his goods taken ; this is a breach of the covenant, and not betore. J Salk. 109. pl. g. 
Mich. g W. 3. B. R. Hannam v. Redman. 


6. There is a diverſity where the acquittance for the laſt quar- 
ter is under the plaintiff's hand and ſeal, and where it is under 
his hand only; for in the firſt caſe it is an eſtoppel, in the laſt it 
— but evidence. Comb. 59. Trin. 3 Jac. B. R. Fountain v. 


; N (B. b) Determined 
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(B. b) Determined or Not; where the Eſtate, on 


which it was reſerved, is determined. 


1. A MAN ſeiſed of a foreſt granted the office of foreſter to one 

rendering rent, and after gave the foreſt to J. 8. The 
foreſter forfeited the office, and the lord of the foreſt ſeiſed, yet the 
foreſter ſhall render the rent to the grantor; quod nota bene. 
Br, Charge, pl. 52. cites Aff. 60. 


2. If an abbot has a rent, and all the monks die, the rent-charge Br. Extin- "© 


is extinct: and /e of an annuity ; for the corporation is determined, er 
and the creation de novo is another bedy, Br, Mortmaine, pl. 1. 1 F. "_ 
cites 20 H. 6, 7. | 

3. If a man grants a rent cut of à mill, and the mill is fallen, | 531 J 
yet the {oil is charged, Br. Acceptance, pl. 5. cites 9 E. 4. 21, 

Per Danby. | 

4. A parſonage appropriated to a prior alien, was charged awith an 
annuity, and after was ſeiſed into the king's hands; and it was 
enafted by parliament, in time of H. 5. That the poſſeſſions of pris 
aliens ſhould remain to the ting and his heirs for ever; and the king 
granted the parſonage to another and his ſucceſſors, as it avas in the 
king's hands ; and the chargee brought a writ of annuity againſt 
the grantee of the parſonage, &c. nd the beſt opinion was, 
that the MHnuity is determined, for the Corporation is difſolved, 

Br. Charge, pl. 54: cites 21 H. 7. 1. 

5. King Ed. 6. purſuant to the will of H. $8. granted the ma- 5 C. cited 
nor of D. to his ſiſter Mary, % long as fhe ſhould live unmarried. Per Fgett 2 
She granted a rent-charge out of it, The king died, and the Solicitor 
reverſion by that means deſcended to her, and then ſhe married King General. 
Philip. The queſtion was, whether the might not avoid the 2 wn 
rent- charge? But the book leaves it a quære. Dyer 141. pl. riage ſhe 


may avoid 
44. Paſch. 3 & 4 P. & M. may oy 
grant, as it is in Bendloe's Reports, and as it is put at large in D. 14t. But Mo. 32 4. Coke, who 
argued of the other fide, denied the expoſition of Egerton, and inſiſted that ſhe ſhould not 
avoid her own charges made by her before the deſcent of the reverſion. 


6. A tenant for life made a leaſe for 21 years rendering rent at 5 
Michaelmas and Lady-day, or within 13 weeks of any of the faid Ja =Y K. 


feaſts. After Michaelmas, and before the 13 weeks pa, A. died. Clunn's 


The plaintiff his executor brought debt for the rent. Adjudged c— 
that the action did not lie for the rent; for being to be paid at 1 


Michaelmas, or within 13 weeks after, the leſſee has election to a0 jac. B. R. 


pay it at any of the days, and before the laſt day it is not due; OY bs dy 


and when the leſſor dies before that day, his executors have not plemingch. 
any right to the rent; but after the death of the leflor, having ] and Wil- 


but an eſtate for life, the rent is gone: but if the lefſor had had a Croke but 


fee-ſimple in the land, and had died before the left day, the heir n, Et 
ſhould have had the rent, as incident to the reverſion; but if adjornatur; 
the laſor had ſurvived both days, the rent had been a thing veſted but ens 


note, after- 
In 
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wardsitw2s in him, and his executors ſhould have had it. But if the rent 


2 had been reſerved at Michaelmas, and if it be behind by 13 aweeks 
or the de- A g , 
| dant. And that then it ſhould be lawful for the leſſor to enter; if the Ir 


there Flem- ſurvives Michaelmat, his executors ſhalÞhave debt for the rent; 
ng aud for then the rent is due, and the 1 3 weeks are but a diſpenſation of 
Willams ; f , . 5 

cited the the entry of the leſſor until that time; and in this caſe, as well as 
Caſe of where the rent is reſerved at two days in the disjunctive, it is 


+» A . 1 
a — * ſufficient that the rent be demanded at the latter day, without 


Foxsrzx, demanding of it at the firſt day. 4 Le. 247. pl. 403. Mich. 12 
where 2 Jac. B. R. Glover v. Archer. 
leaſe was 
made for 21 years rendering annually at Michaelmas, or within 30 day» fuch rent, the leaſe be” 
ginning at Michaelmas, ſhall end there; and the rent was due tor the lait year, although the yea 
expired before the 40 days; for the reſervation being armually during the term at the fad feaſts? 
or within 40 days, it ſhail be expounded according tt their contract, at the end of every 40 days 
during the term; but the term ending at Michaelmas, ſo as there cannot be 49 days after, during 
the term, the law rejects that 40 days at the laſt feaſt, for that cannot be, and then it is duc at the 
feaſt, according to the contract of the parties. But here, the term being uncer:ain, d-pending 
upon the life of the leſſor. the law refpetts the 13 weeks as the fealts; and as if ſhe dies before 
the feaſts, it is not due; fo if ſhe dies after the feaſts, and before the 13 weeks ended, it is not 
due by the contract. And if there be an eviction by elder title, betwixt Michaelmas and the 13 
weeks, there is not any rent due; for the reſervation is at ſuch days during the term. Where. 
- fore, &c. Croke Juſt. to the eontrary ; for the rent is reſerved payable annually, and is a duty at 
the ſaid feaſt, otherwiſe it is not annually referved, nor payable, and th addition, (or within 13 
wee ks) is but an enlargement of the day of payment, tor the eafe of the leſſee, at his election; and 
he dented the law to be ſo in the cales put of the death of the anceſtor after Michaelmas, where 
the eviction is after Michaelmas; for he held that the rent is due to the execator, and not to the 
heir, and is due, notwithſtanding the eviction, after Michaelmes; for otherwife the iment of the 
parties to have an annual reſervation, is deſtroyed, if the rent be not due until a year and @ quarter 
after. Et adjornatur. Cites 3 & 4 Phil. & Mar. Dy. 142. and g2 Eliz. Smith and Buſtard's 
Caſe. S. C. Cro. J. 227. pl. 3. Mich. ) Jac. B. R. Adjurnatur. And Ibid. 233 S. C. 
ad jornatur. And ſays that a precedent was here ſhewn. Trin. 34 Eliz. Rot. 646. betwixt 


CLiaznxe AND BoVIN Ex, debt for rent; and dcclates upon a leaſe made, rendering rent at 


Michaclmas and the Annnnciation, or within 12 days after every of the ſaid feaſt ; 
[ $32 ] and demands the rent due at Micheelmes laſt paſt, and mentions not the 12th day 
after; and the plaintift had judgment. And 1t was then fa:d, that the refcrvation being durante 
termino at Michaelmas, or within 10 days, this election is determined at the lak teait, becauſe 
the term 13 expired. | 


Ibid. 2095. 7. Leaſe for 3 gears of tithes and glebe, 2 years and a half ex- 


Rm. 1690, Pired in the leffor's life, and the leſſee bad taten the profits of the 
$. C. but no whole gear in the lers life, who died before the laft rent-day ;, the 


decree, but ſucceſſor files a bill to have that half year's rent. See ſtatute 
enge 28 H. 8. cap. 11. The plaintiff had not made rhe execntor of 
compro- the leſſor a party. Per Lords Commiffioners, Diſmiſs the Bill, 
miſe, ſo 2 Vern. 136. pl. 134. Paich. 1690. Bentham v. Alſton. 


ure 
| Ko relief for the rent. Chan. Cafes 229. Mich. 26 Car. 2. Ncgus v. Fettiplace. So for 
rent reſerved at Michaelmas, or within 39 doys o/ter, and the parſon dies a ter Michaelmas, and 
within the go days the executor has no remedy tor this rent. Cro. E. 575. Pilkington v. Dalton. 
S, C. cized 20 Rep. 29. b. in Clunn's Cafc, | 


(C. b) Relation. Who ſhall have the Rent b 


Relation. 


I. A SFISED of freehold and copyhold land, makes a leaſe 
£42» for years of both, with licence, rendering rent, _ 
| | r 


n 


eta, W. 2 2 OY holy x 
eee 


10 
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. 
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after grants the reverſion of the freehold, and makes a ſurrender 
of the copyhuld to one and the ſame perſon; and an attornment 
was had for the freehold, and the ſurrender of the copyhold was 
not preſented till à year after, yet he in reverſion ſhall have an 


action of debt for all the rent; for the preſentment of the ſur- 
render is but a perfection of the ſurrender before made. Arg. 


Lane 33. cites it as adjudged 41 Eliz. B. R. in Caſe of Collins 
v. Harding. | | 

2, A. ſeiſed of a manor bargains it to B. Rent incurs before 
the inrolment, B. ſhall not have the rent, though the deed be in- 


rolled within fix months after, The fame of a condition; and 


if a reverſion be granted, and before attornment of the tenant 
the rent incurreth, the grantee ſhall not have the rent, notwith- 
ſtanding any relation, Per Snig Baron. Lane 63. in Sir Ed- 
ward Dimock's Caſe. | 


(D. b) Nomine Pane. What is, and How 


ot recovered. 
1. A RENT. charge was granted for years with a nomine pœnæ, 
and a clauſe of diſtreſs, if it was not paid on the day. 

The rent was behind; zhe years expired. It was moved, that 
though the years are incurred, he might diſtrain for the no- 
mine pœnæ; but the Court was of a contrary opinion, becauſe 
the nominæ pœnæ depended on the rent, and the diſtreſs was 
gone as to both of them. Winch. 7. Paſch. 19 Jac. Tatter v. 
Fry, : | =” > , 
2. A nomine peent is an vncertain thing, and comes not with- 
in the ſtatute 21 H. 8. 19. of Averuriet, as a rent- charge does, 
which is certain. Arg. Sty. 4. in Caſe of Remington v. Kin- 
gerby. : 

3. A grant was made of a rent-charge of 20 J. per Annum to the 
huſband, and a covenant to pay to the children 300l. a-piecez if ſons, 


at the age of 21, and if daughters, at the age of 18 years; and in 
. default of payment of the ſaid zool. then the grantor further granted 


to the huſband and wife, an annuity of 41. over and above the annuity 
of 201. as a forfeiture or penalty, with a clauſe of difireſs, One 
queſtion was, Whether this 4/7. per annum was a new diſtin 
rent from the 20/. a year, or a nomine pœnæ annexed to the 


rent of 20/. per annum. But the Court was not agreed; for 
the Ch. Juſtice held it a nomine pœnæ, but two other juſtices 
held otherwiſe, becauſe the ſaid annual ſum of 4 /. was not to 


ariſe upon the non-payment of the rent- charge of 20/. a year, 
but for non-payment of the collateral ſum to the eldeſt ſon, 
upon his coming to the age of 21. And that a nomine pœnæ is 


always given and created, upon non-payment of rent granted 


before; and though it is mentioned in the indenture, that the 40. 
ſhall be paid as a torfeiture or penalty, yet this is to be intended 


as a forfeiture or penalty for not paying the collateral ſum to the 
| [A eldeſt 
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333 J 


533 Bent. 


eldeſt ſon when he came to the age. of 21. But no judgment 


was given. 2 Lutw. 1151. Trin. 3 Jac. 2. C. B. Egerton v. 


Shcafe. 


(E. b) Nomine Pœnæ. Charged or Benefited by 


it, Who, and How far. 


I. A BY deed, in which B. his fon and heir apparent joined, 
+ ++ (but B. did not ſeal it) granted an annuity to J. S. for 
life cut of all his lands in D. and if it ſhould happen the ſaid an- 
nuity to be in arrear, it ſhould be lawful for the grantee 70 enter 
for the ſame, es well as for 6s, 8d. nomine pœuæ, & toties quotiet t9 
diftrain, &c. In the deed were no other words of grant. A. 
died; debt was brought againſt A.'s executors, as well for the 
arrears of the annuity as for the nomine pœnæ. And upon 
demurrer, all the juſtices doubted whether the action would lie 
againſt the executors for the penalty, becauſe the perſon of the 
grantor was never charged with it; for the words, F it ſhould 
happen, &c. are not words of grant. Dy. 227. a. b. pl. 43. 
Hill. 6 Eliz. Sir Geo, Capell's Cafe. 
6. Rent was granted to A. iſſuing out of the manor of D. for 
Go years, with a nomine pene; A deviſed the rent to B. Deviſee 
Mall take benefit of a nomine pœnæ annexed to an annuity or 
rent granted to a teſtator: the nomine pœnæ ſhall paſs as incident 
to the rent; per Velverton and Fenner J. And in this caſe 


Yelverton J. held, that an action of debt will lay for this rent; 
but as to this point Fenner J. doubted : Wherefore cæteris juſ- 


ticiariis abſentibus adjornatur. Cro, E. 895. pl. 13. Trin. 44 
Eliz. B. R. Brendloſs v. Philips. | | 
8. C. agreed 3. A. leafed for years to B. rendering rent at Michaelm 


Goldib.129 and Lady-day, with a nomine pœnæ of 35. 4d. for every day 


— ef Y it ſhould be arrear after the feaſt, B. aſſigned the term. It 


pl. 229 in was adjudged that the aſſignee is chargeable with the nomine 


1 pœnæ incurred after the aſſignment, but not before. Mo. 357. 


S. C. Cro. E. pl. 486. Trin. 36 Eliz. Thyn v. Cholmley. 
83. pl. 3. | 

Paley 5 Eliz. B. R. fays the penalty amounted to 300 /. and more, and that Gawdy and 
Clench held that the action lay againſt the aſlignee; for the land is charged therewith, and the 
aſſignee for his own time {hall be chargeable, But Fenner heid e contra, for the penalty is quaſi 
collateral. Fenner alſo moved, that the declaration was not good; for he is not intitled to the 
penalty, unleſs the rent be demanded, no more than he ſhould be to the forfeiture of a leaſe for 
non-payment, Gawdy, It is not alike; for the condition winch goes in defeaſance of an eſtate, 
ſhall be taken ſtrictly, but the penalty is in nature of the rent; and as he ſhall have the rent itſelf 
without demand, ſo he ſhall have the penalty, And to that opinion Clench agreed, Popham 
abſente; wherefore it was adjourned. 


4. And if the rent be arrear by 2 feaft, the penalty is 6s. 8d. 


a day, viz. for the one rent 38. 4d. and for the other rent 38. 4d. 
more. Adjudged. Mo, 357, 358. Thyn v. Cholmley. 


(E.b.) 


r a Aa. 


J 
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(F. b) Nomine Pœnæ. Demand theresf, or of 
the Rent for which it is given. Nece/ary in 
what Caſes, 


1. D lies for nomine pœnæ 4vithout a demand of the rent. But where 
Mo. 358. pl. 486. cites it to be adjudged in the C. B. 8 ox 
Paſch. 31 Eliz. in the Caſe of Mommidge v. Inkham, | 


years to B. 

; rendering 
rent by indenture, and the Ie covenants, that 7/the rent be heſind at any t me of payment according 
to the form of the indenture, that the 4% ſhall have nomine fone tor fuck default, and the rent 
being behind A. brought debt for the nomine pœnæ; the qucſtion was, whether without @ de- 
mand of the rent, det lay for the nomine penn; and the better opinion of the Court was, that the 
action of debt did not lie. Godb. 134. pl. 203. Irin. 5 Jac. in B. R. Sir John Spencer v. 
Poyntz, — S. C. cited Arg. 2 Jo. 33. Hill. 19 Car. 2. C. B. in the Calc of Tuſtian v. Roper. 
S. P. Style 4. Hill. 21 Car Remmington v. Kingerby. Adjornatur, 

So where the defendant made avowry, and conveyed himſclf to 57. rent due ſuch a day, and 
tor non-payment thereof 8ol, nomine pant and avoved for the 830. but lard no aZual demand 
of rent; it was relolved by the Court, that this avowry was inſufficicut for the pain, which could 
not be forfeited without actual demand of the rent, and yet the return was adjudged unto him, 
becauſe he had juſt cauſe to diſtrain for the rent, and they appeared to the Court to be ſeveral. 
Hob. 133. pl. 177. Mich, 1g Jac. Howell v. Sambach.--Brownl. 179. Howell v. Sambay S. C. 


the avowry was held ill for the nomine pœnæ, but good for the reat; and faid it had been ſo 
adjudged iu one Mildmay's Caſe, ; | I 


2. A, was /eſſee for 99 years, if B. and C. fo ling lived. A. S. C. cited 


granted a rent out of the land, payable at Michaelmas and Lady- Arg. =p 


3. Hill, 
day, and if it were behind 28 days, being demanded at the houſe of ny 
C. then to pay 20s. nomine pn for every day; adjudged, that for 
the nomine pœnæ there muſt be an actual demand. Hutt. 114. 
Trin. 8 Car. Lamb v. Weſt. 


(G. b) Nomine Peenz. Demand thereof, when, 


1. LEASE for years was made rendering rent, with a no- 

mine pœnæ of 85. per day for non-payment, &c. In 
debt brought for the rent, and the nomine pœnæ; it was ad- 
judged againſt the plaintiff, becauſe he did not ſet forth that 
the rent was actually demanded at the day, without which a pain 
is not forfeited, Hob. 82. pl. 108. Hill. 10 Jac. Grobham v. 
Thornborough. | 


Car. 2. C. B. 


in the Caſe 
of Tuſtian 
v. Roper. 


Browul. 75. 
S. C. but the 
wordſname 
ieems miſ- 
printed for 
the word 
demand) 
S. C. cited 
Arg. 2 Jos 
33. Hill. 


19 Car. 2, C. B. in the Caſe of Tuſtian v. Roper. 


* 


2. A nomine pene was, that if the rent was not paid at the 
end of 10 days, being lawfully demanded, that then, &c. Per 
Hobart if he would diſtrain for the pain, he muſt actually de- 
mand the rent at the 10 day's end, and muſt make a, de- 
mand of the pain it/elf, (unleſs perhaps the diſtreſs will be a de- 
mand) which mutt be after it is grown due, ſo that it is not z:// 
the 11th day, in the end of which he muſt demand it; for the 
whole day is given to the payer without fraction. And though 
the whole clauſe of diſtreſs be not ſeveral, one for the rent, and 


Y 
a +* + *\ .”. 
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Brovenl, 
171. S. C. 
ad judged. 
S. C. cited 
Arg 2 jo. 
J. Hill. 19 
Car. 2. 

C. B. in the 
Caic of Tat- 
tian v. Ro- 


1e. 


— — — 


—— . ———5I5.— 
- —— : — —UUU— — 


— 
—— . — — ——— — 


— — 


$35* Rent. 
another for the pain, but as it were joint for both, ſo as tliere 
could be no diſtreſs for the rent, unleſs thęre was alſo for the 
pain forfeited, and diſtreſs for both, yet the law will divide 
them, and diftinguith the demands according to their natures, 
Hob. 208. pl. 262. Trin. 15 Jac, Browne v. Dunnery. 


7 Rep. 28. #3, Nomine pœnæ ought to be demanded firiftly at the day; 


_ * and when it is to be demanded on the land, it may be at any 


Vaughan and Hall, 


(H. b) Nomine Pœnæ. Demand thereof; What 
is ſufficient . 


Contra un 1, \ HERE a /-a/* is by indenture, rendering 101. rent, and for 
— 0 Fault at any payment 405. nomine pœnæ, the tender, 
3 payment, and requeſt ſhall be upon the land, and there it ſuffices, 


as it ſeems. 


Br. Tender Br, Tender, pl. 23. cites 20 E. 4. 18. 


, when it is all in the indenture, the penalty is of the nature of the rent. Br. Tender pl. 23.— 
And it was ſaid per Brian, where the {/ce /:ys that he has been always ready to pay his rent, the 
leffor may reply, that he made reque/t upon tle land, and otherwiſe the requeit is not good; quod 
Cutia conceiiu. Br. Iendet pl. 23. cites 20 E. 4. 18. — Br. Conditions pl. 169. cites S. C. 


2. One awawved for a rent granted, and a nomine pœnæ, and 
ſhews not any demand of the nomine pœnæ; but the iſſue was 
tried, and found upon other matter, viz, u concefſit, It was 
moved in arreſt of judgraent, that he alledged no demand; yet 
the avowant had judgment ; for it is matter confeſſed, and the 
aim is a requeft, viz. the avowry; for he is there the actor. 
And it is but a circumſtance collateral to the right, Hutt, 42. 
Mich. 18 Jac. Sir Tho. Wentworth's Cate. 

Cro. J. 621. 3. M. a feme ſole lee od life made a leaſe fir years rendering 
_ S. C. rent at Michaelmas and Lady-day, &c. with a mine pænæ of 405. 
1 fer every day it ſball be in arrear after 30 days next after the ſaid 
not reſolve feaſts, M. married A. but went from him and lived with her 
_ point, ſon, who was the leſſee. The rent-day incurred, and the next 
—.— day after the feaft ſhe demanded it, and the leſſee paid it to her with- 
upon ano- Out any diſagreement of the huſband (nor was it found that he 
*. had any notice of the marriage, though it appeared upon the 
evidence that he had). Afteravards the huſband demanded the rent, 
and 405. fir every day incurred after it became due, which amounted 
to 3331. and one queſtion was, whether one demand was ſuffi- 
cient, or whether there ſhould have been a new demand every day. 
for every 40s. As to this point the Court diftered ; but Ley 
Ch. J. ſaid, that the rent ought to be demanded every feaſt, and 
yet the words (every day next after) ſhall be referred to the day 
next enſuing the rent day. But Chamberlayne J. as to the no- 
mine pœnæ was againſt the plaintiff, whereupon the plaintiff 
releaſed the penalty and damages, and had judgment for the 


rent, Palm. 206. Mich. 19 Jac. B. R. Tracy v. Dutton. 
(I. b) Re-entry 


time. Per Richardſon. Het. 87. Paſch. 4 Car. C. B. Fox v. 


Rent, 


* 


(I. b) Re-entry. In what Caſes. By what Words. 


1. IF one makes a leaſe for years, rendering for the firſt 2 years 

101, and afterwards 3ol. per annum, with condition, that 
if the rent of 3ol. or any part of it be behind, that the leſſor may 
enter; it was {aid that the leſſor may enter for the non-payment 
of the 101. for the 101, was parcel of the rent; for it was but 
one rent. 4 Le. 8. pl. 35, Hill, 27 Eliz, in the Caſe of Hol- 
land v. Hopkins. 


ficient diſtreſs pon the land, that then the leſſor may re- enter; 
the rent be behind, and there be a piece of lead or other thing 
hidden in the land, and no other thing there to be diſtrained, the 
lleſſce may re enter; for the diſtreſs ought to be open, and to 
be come by. Godb. 110, pl. 230. Mich. 28 & 29 Eliz. C. B. 
Hoodie v. Winſcomb. 


(K. b) Re. entry in what Caſes. Vant of Di/- 


treſi, and deſerting the Premiſes. Power of 


Juſtices of Peace. 


1. 11. Geo. 2. ENACIS, that if any tenant, Bolling any lands, 

19. / 16. ** tenements, or hereditaments at a rack-rent, or 

» Where the rent reſerved ſhall be full 3 fourths of the yearly value of 
the demiſed premiſes, who ſhall be in arrear for one year's rent, ſhall 
deſert the ater and {hall leave the fame uncultivated or unoxcu- 
pied, ſo as no ſufficient aiſtreſs can be had to countertail the arrears 
of rent, it ſhall and may be lawful to and for 2 or more Juſtices of 
the peace / the county, riding, diviſion, or place (having no inte- 
reſt in the demiſed premiſes) at the requeſt of the | ur or landlord, 
or his bailtff, or receiver, to ge upon and view the fame, and to fix, 
er cauſe to be ¶ Mixed on the mi notorious part of the premiſes, notice 
in writing, what day. (at ihe diſtance of 14 days at leaſt) they 
will return to take a ſecond view thereef; and if upon ſuch ſecond 
view, the tenant, or ſome perſon on his bebalf, ſhall not appear and 
pay the rent in arrear, or there ſhall not be ſufficient diſtrejs upon the 
premiſes, then the ſaid juſtices may put the ſaid landlard or leffor into 
the poſſi fron of the ſaid demiſed premiſes, and the leaſe thereof ta 
ſuch tenant os to any demiſe therein contained only, ſhall from thence- 
forth become void. 

S. 17. Provided always, that ſuch proceedings of the ſaid juſtices 
ſhall be examinable into in a ſummary way by the next juſtice, or 
Juſtices of aſſiſe of the reſpective counties in which ſuch lands or 
premiſes lie; and if they lie in the city of London, or county of 
Middleſex, then &y the judges of the courts of King's-Bench or Com- 
mon- Pleas, and if in the counties palatine of Cheſter, Lancafter, 
er Durham, then before the judges thereef, and if in Wales then be- 
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2. Leaſe on condition that if the rent be behind, and no ff [ 536 1 
if | 
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fore the courts of grand ſeſſians reſpectivelh, who are hereby reſpec- 


tively impowered to order reſtitution t be made to ſuch tenant, 
together with his expences and coſts to be paid by the Ir or land- 

' bord, if they ſhall ſee cauſe jor the ſame, and in caje Rey /hall affirm 
the act of the ſaid juſtices to award ceſis, not exceeding 51, for 
the frivolous appeal. | 


(L. b) Re-entry. Vaived. By what Act. 


But if le/or 1. RENT due at Michaelmas was behind being demanded at 
accepts next the day, which rent Ir afterwards accepted, and after 


— 3 entered for condition broken, and good; for the rent was due 
be has lot before the condition broken. Le. 262. pl. 368. 18 Eliz. Green's 
the benennt Caſe. 4 | 


of the re- | 
entry; for thereby he admits the leflee to be his tenant. Le. 262. pl. 368. Green's Cafe. 


And if leſſor ditrains for rent dae at Lady-Day after the forfeiture, he cannot after re- 
enter for the ſaid forfeiture; for by this dittreis he hath athrmed the poſſeſſion of the leflee. Le. 
262. pl. 268. Green's Caſe. — Sv if he meke acquittance for the rent, as a rent. Secus if the ac- 
quittance be but for a ſum of money, and not expreſsly for the rent, Per tot. Cur. Le. 262. pl. 
358. Green's Caſe.— Cro. E. 3. pl. 6. Hill. 24 Eliz, S. C. 
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11 I. JF a man who has a rent-ſeck be once ſeiſed of any parcel 
ereſoeter 

e 3s of the rent, and after the tenant will not pay the rent be- 
luaful de- Hind, this is his remedy, he ought to go by himſelt or by others 


of Into the lands, or tenements out of which the rent is iſſuing, and 


tent, and : : 
the ſame is there demand the arrearages of the rent, and if the tenant denies 


not paid, to pay it, this denial is a diſſciſen of the rent. Litt, ſ. 233. 


1 2, Alſo if the tenant be not then ready to pay it; this is a de- 


preſent or nial, which is a diſſciſin of che rent. Litt. f. 233 

abſent, yet . Alſo if the tenant, nor any other man be remaining upon the 

this is a de- 3 * if n / 4 . 
lands or tenements, to pay the rent when he demands the arrear- 


nial in law, 


albeit there ages; this is a denial in law, and a diſſeiſin in deed, and of ſuch 
are no diſſciſin he may have an 4% % of novel diſſeiſin againſt the tenant, 


ert — and ſhall recover the ſeiſin of the rent, and his arrearages, and 
demand his damages, and the colts of his writ and of his plea, &c. Litt. 
muſt be ſ. 2 


_y : 4. And if, after ſuch recovery and execution had, the rent be again 


and though denied unto him, then he ſhall have a rediſſeiin, and ſhall recover 
the tenant; his double damages, &c. Litt. ſ. 233. 


or any for : | ; 
him be there, yet muſt the grantee demand it, becauſe without a demand there can be no denier 


in law or in decd. Co. Liu. 153. b. | 


So it is fa 5. Of rent-ſeck a man may have an ge of mortdancęſter, or 2 


ee . * writ of ayel or cgſinage, and all other manner ef actions reals, as 
ſpect: the caſe lies, as he may have of any other rent. Litt. f. 236. 


V hich is to | 
be underitood after ſeiſn had by ſome of the anceſtors of the defendant ; for without an actual 


ſeiſin, or ſeilin in decd, uoue oi thee are maintainable, Co. Lin. 360, 


6. IT 


. * * 
: 3 


D ene > he es 
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6. If reat- charge be granted before time of memory, and no dif+ 
#reſ* or ſeiſin had within time memery, the heir of the grantee 
is without remedy. Br, Rents, pl. 7. cites 14 H. 7.1. 

7. A man may ditrain fer rent-ſeck in 3 caſes. 1ſt. As if a 
man holds of B. by homage, fealty, and 10s rent, who takes 
wife and dies, now the wite ſhall have the 3d part of the rent 
as a rent-ſeck, and for this rent ſhe ſhall diſtrain, and this is in 
favorem dotis, 2dly. If there be lord meſne and tenant, and the 
tenant holds of the meſne by 10s. and the meſne over by 1d. 
now if the lord paramount purchaſe the tenancy, the meſne ſhall 
have the overplus of the rent as a rent-feck, and may diſtrain 
for it, becauſe the rent was rent-ſervice before, and the nature 
of the rent is not changed by the act of the meſne. 3dly. If the 
king has a rent-ſeck, he may well diſtrain, Keilw, 104. pl. 11. 
Caſus incert! temporis. | 

8. Aſiſe was for a rent-charge devifed unto him for life, 6 Rep. g. 
whereof he had /e;/en by the hands of a termer for years; and be S. C. 
whether this ſeiſin was ſufficient to maintain an: aſſiſe, was the 
que ſtion? And held by all the juſtices that it was aut a ſeficient 
ſeiſin. Cro. J. 142. pl. 20. Mich. 4 Jac. in B. R. Brediman 
v. Bromley. 

9. 4 Gez. 2. 28. { 5. Enacts, that all perſons ſhall have the like 
remedy by diſtreſt, and by 1mpounding and felling the ſame in caſes of 
rent ſecb, rents of afſiſe and chief rents, which have been anſwered or 
paid for 3 years, within the ſpace of 20 years before the firſt day of 
this ſeſſion of parliament, or ſpall be hereafter created, as in caſe of 
rent reſerved upon leaſe, 


(N. b) Remedy for Rent. Where the Gzods are | 538 5 


talen in Execution. 


1. 8 Ann. 14. EF NACTS, that no goods or chattels whatſoever, 
1-62 lying or being in, er upon any meſluage, lands, 

er tenements, which are or jhall be leaſed for life or lives, term of 
gears, or will, or otherwiſe, ſhall be lialle to be taken by virtue of 
eny execution, on any pretence whatſoever, unleſs the party at whoſe 
ſuit the ſaid execution is ſucd out, ſhall before the removal of ſuch 
good from off the ſaid premiſſes, by virtue of ſuch execution or ex- 
tent, pay to the landlord of the ſaid premiſſes, or his bail:F, all ſuch 
fum or ſums of money as are, or ſhall be due for rent for the ſaid pre- 
miſſes at the time of the taking ſuch gooas or chattels, by virtue of 
ſuch executions, provided the ſaid arrears of rent do not amount ta 
more than one year's rent, and in caſe the ſaid arrears ſhall exceed one 
year's rent, then the ſaid party, at whoſe ſuit the execution is ſued 

4 cut, paying the ſaid landlord or his bailiff one year's rent, may pro- 
13 ceed to execute his judgment, as he might have dene before the making 
ef this att ; and the ſheriff or other efficer is hereby impetvered and 

FL required to levy and pay to the plaint'ff as well the maney ſo paid for 

rent, as the executian monty. | 


If Vox. XVIII. sf © S. 8; 


LY 


— — 
—— — 


159 


made, bona fide, without fraud, deceit, or toi ful negl:&, from bis 


Bent. 


S. 8. Provided, that this ad Hall not prejudice the crown, tt 
recover and ſeiſe debts, fines, and forfeitures due and anſwerable te 
the crawn, | 


(N. b. 2) Remedy. By Ej:&ment. Where there 
is No Diſtreſs, or Tenant in Poſſeſſion. 


1. 4 Geo. 2. JPNACTS, that as often as half a year's rent is 

28. / 2. due, and the leſſar has right by law to re-enter 
fer non-payment, he may, without any formal demand or re-entry, 
ſerve a declaration in ejeetment for recovery of the demtſed premiſes ; 
or if the fame cannot be legally ſerved, or there is no tenant in actual 
poſſeſſion, then to fix the ſame on the dir; or if ne meſſuage, then 
on ſome notorious place of the lanas, &c, and it ſhail be deemed legal 
ſervice, and ſh! be as a demand or re-entry. And in cafe of judg- 
ment againſt the ca/ual ejtcter, for not confeſſing leaſe, entry, and 
ouſter, it Mall at ear to the Cut by affiiavity or be proved upon the 


trial, in caje the defendant appears, that half a year's rent was due 


before the declaration way ſerved, and that no ſuffiçient diſtreſs 
was to be found on the demiſed premiſſes countervailiny the arrears 
then due, and that the leſſer had power to re-enter, he ſhall have 
Juagment and execution; and if leſſee, &c. ſuiter judgment and 
execution, without paying rent and arrears, and full ciſis, and 
without filing any bill in equity within ſix kalendar months = ex- 
ecutien executed, ſuch leſſee, c. ſhall be barred of all relief in law 
er cquity, other than by writ of error, to reverſe ſuch judgment, 
end the l:{ſ;r all pd diſcharged of ſuch leaſe; but if verdict be 
for defendant or plaintift be nonſuit, except for defendant's not 
confeſſing leaſe, entry and ouſter, defendant ſhall have full coſts, 
but not ts bar the rigbt of any mortgagee, he paying the arrears, 
coſts and damages, and ferforining the covenants, &c, as leſſce ought 
te have done. | | 

S. 3. No injunction againſt proceedings at law in ſuch ejefiment, 
unleſi within 40 days after a perfect anſwer filed by leſſor er leſſars, 
Ec. ſuch leſſee, &c, bringing into court ſo much money as leſſor 
of the plaintiff ſhall ſwear to be due (over and above all juſt allows 
ances, and coſts taxed in the ſaid ſuit, to remain till hearing the 
cauſe, or to be paid to the leſſor on ſecurity, ſubject to decree of the 
Court. And if ſuch bill be filed within 40 days, and after execu- 
tion is executed, the leſſor ſhall account for ſo much only as he 


actual entry; and if it be leſs than the rent, the l{ſſee before he it 


reſtored to poſſeſſion, ſhall pay what is ort. Provided if leſſee, 
&c. before trial, tender, &c. the arrears and coſts to the leſſor, 


bis executors, c. or to the attorney in the cauſe, then the proceed- 
ings to ceaſe, | 


N. b. 3.) 


„ 
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nant, 
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(N. b. 3.) Remedy for Rent. Though N 


Agreement can be proved, * 


J. 11 Go. 2. E. ACTS, that where the dem iſe is not by deed, 

19. / 14. the landior{ ſhall recaver a reaſonable fatisface 
tron for the tenements eccupicd by the defendant in an action on the 
calc for the uſe and occupation & what was ſo held or enjoved; 


and if in evidence on the trial of ſuch action, any parol-demiſe, or any 


agreement (not being by dea wherem a certain rent was reſerved, 


ſpall appear, the plaintiff in ſuch adtian ſhall not be nonſuited, but 


may make uſe tiere as an evidence of the quantum of ihe damages 


to be recovered, 


(O. b) Remedy for Rent Arrcar, after Altera- 
ton of the Ejtate by him to whom the Arrears 
are due. 


. IF A. be ſeiſed of a rent- ſervice or rent- charge in fee, and 

grants it over þy deed to B. and his heirs, and the tenant 
eftorns, A. is without remedy for the rent arrear beftre the grant; 
for diſtrain he cannot, and he has no other remedy ; becauſe all 
privity between him and the tenant is deſtroyed by atrornment 
to B. and A. has no more right than any ſtranger to come on 
the land after ſuch transferring over the rent. Agreed; and 
faid to be agreed in Andrew Ognell's ('aſe, 4 Rep. 49. Vaugh. 
40. Hill. 21 & 22 Car. 2. C. B. in Cafe of Dixon v. Harriſon. 


Ch. J. he may drain for the rent arrcar before the fine levicd. 2 Jo. 2. Witherhead 


2. If grantee of rent- charge (as above) re- grants the ſame rent 
to A, either in fee, in tail, or for life, and the tenant attorns, 
as he muſt to this re- grant, yet A. {hall never be cnabled to 
diſtrain for arrears due to him before he granted over the rent; 
tor now the privity between him and the tenant begins but 
from the attornment to the re- grent, the former being abſo- 
lutely deſtroyed. Per Vaughan. Vaugh. 49. in Caſe of Dixon 

„Harriſon. ; 

3. Two tenants in common by a deviſe of the leſſor granted the 
reverſ1on by fine after arrears due, and afterwards bring covenant 
againſt the aſſignee of the leſſee. Reſolved, that the very pri- 
vity of the contract was transferred by the ſtatute of H. 8. which 
gives the action for and againſt the aſlignees, and the contract 
{till remains, though the privity of the eſtate is gone. And 
per Cur, debt lies in this cafe for arrears of rent, a fortiori cœve- 
nant, &c. And judgment accordingly. Carth. 289. Mich, 5 W. 
* M. Midgley and Gilbert v. Lovelace. 


Tt 2 G. b) Arrears 
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Where 2 
rent-charge 
is granted 
to A. in fee, 
and the rent 
is arrear, and 
the grantee 
levies a fine 
to the uſe of 
himſelf and 
his r.1je in 


tail, per 


Vaughan 
v. Harriſon. 


12 Mod. 46. 
in Caſe ot 

Midgley v. 
Lovelace 


12 Mod. 45 · 
S. C. 
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(P. b) Arrears recovered. At and from what 


Pr. Entre 
Congeable, 


pl. 90. >, C. 


See this 
more at 
large at 
N. b) pl. 1. 


Time. 


1. 7 ORD and tenant, and the rent was arrear, and the tenant 
- recovered by aſſiſe, and the lord brought aſſiſe of the rent, 


end recovered as well the arrearages due before the diſſeiſin as the rent 


due after the diſſeiſſn, but no rent during the difſeiſin, and the poſ- 


ſeſion by difleifin does not determine the arrearages due before; 
but the rent for the time of the diſſeiſin was recouped in the re- 
covery in the aſſiſe by the tenant againſt the lord. Br. Arrears 
ages, pl. 17. cites 8 Afi. 37. | | 

2. He who re-enters for condition for non-payment of rent upon 
a leaſe ſhall have the land and the rent alfo, ſcil. the arrear- 
ages. But quzre if he does not enter within a year or half a year 
after the time of forfeiture what remedy for the rent incurred 
after the time of the re-entry ? Br. Arrearages, pl. 11. cites 
6 H. 7. 3. : 

3. Where a rent is extinguiſhed during the term by the act of 
the leſor; as where leſſee for 20 acres, rendering rent, grants 
all his eſtate in one of the acres to J. 5, and the leſſor confirms 
the eſtate of J. S. which extinguiſhes the rent in all the acres, 
the leſſor ſhall not avow for the arrearages of rent before the 
_ of cinfirmaticn and extinguiſhment. Ow, 10. Goddard's 

aſe. 

4. Rent is rendered to a biſhop, who 1ef4;jed it, and afterwards 
was trauſſated ts anther fre. Upon a bill brought by the biſhop 
the lord chancellor was clear of opinion, that by law the plain- 
tiff could not recover the ſaid arrears, hut how far the plaintiff 
was relievable in equity was the queſtion ; and his lordſhip 
ordered precedents to be produced, where there hath been a 
juſt duty, but no legal remedy; and ordered a cafe to be ſtated. 
But it appearing that the plaintiff, before he was tranſlated to 
the other ſee, would not accept the ſaid rent; his lordſhip, 
with judges aſſiſting him, were clear of opinion, that there was 
no ground in equity to give the plaintiff any relief, and diſmiſſed 
the bill. 2 Ch. R. 60, 61. 23 Car. 2. The Biſhop of Sarum v. 
Noſworthy. | | 

5. 8 Anne 14. , 1. Enacts, that no goods, Cc. ſhall be taken in 
execution, unleſs the party before removal of vir are pay to the and. 
lord one year's rent. And the ſheriff, Sc. ſhall levy the money 5 paid 
fer rent, as well as the execution-money. 


(Q. b) Chargeable with Arrears, Who. Alienees. 
I. IN afſſe in writ of entry in nature of afſiſe of rent, the demand: 


ant ſhall recover againſt the tenant all the arrearages to the tint 


of the diſtiſin, thuugh they are arrear for 20 years, and the tenam 


hai 


FIC D ae 2s hen 
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Vas not been tertenant nor pernor but for a month only. In ſuch 

action of land the ſtatute is, that every tertenant ſhall anſwer 

for his time if the diſſeiſor be not ſufficient to render da- 

mages; but of rent, he who is tenant at the judgment ſhall 

anſwer all the arrcarages. Br. Arrearages, pl. 13. cites 33 H. 6. 

46. 

2 If there is lord and tenant, and rent is arreer, tenant infeoffs S. P. Co. 

B. If the lord accepts rent or ſervice of B. he ſhall loſe the arrears Lit. 269. b. 
in time of the feoffor, though he made no acquittance; for after 


| ſuch acceptance he ſhall not avow on the feoffee at all; nor on 


B. for what was due before; but if the fefor dies it is otherwiſe. L 541 
3 Rep. 66, b. in Pennant's Cate. — And fays, that all this 
appears in 4 E. 3. 22. 7 E. 3. 4. 7 E. 4. 27. 29 H., 8. tit, 
Avowry 111. n 

3. A. grants a rent-charge to B. — B. dies. A. infe;ffs C.—C. 
infeofts D. ſeveral years afterwards ; and ſeveral years afterwards 
D. infeoffs E. Per 3 Juſtices againſt Anderſon Ch. J. E. ſhall 
be chargeable with the arrears to the executors; but all agreed, 
that the /ord by eſcheat, tenant in dower or by the courteſy, 
ſhould not be chargeable ; for they did not claim by the party 
only, but by the law alſo, 3 Le. 263. pl. 353. Mich. 32 Eliz. 
C. B, Anon. 5 

4. If J. S. grants a rent- charge out of his land for life, and 
the rent is arrear, and afterwards makes a ferffment in fee to A. 
and the rent is arrear again in A.'s time, and then A. infeoffs B. 
and the rent is arrear again in B,'s time, and then the grantee 
dies, his executor may have an action of debt againſt every of 
them for the rent arrear in their ſeveral times reſpectively ; for 
qui ſentit commodum, ſentire debet & onus. 7 Rep. 38. b. 
he laſt Reſolution, Mich. 5 Jac. C. B. in Lilingttone's Calc, 


(R. b) Remedy for Rent by Diſtreſs. By Re- 


COUVErOorS. 


1. ENACTS, that recoverors of manors, lands, tenz- It a man 


* . } 

ments, and advowſons, their heirs and aſſigns, pr a 
may diftrain for rents, ſervices, aud cuſtoms, due and unpaid, and ,, 4 ke 
make avewwry, aud juſtify the fame , and have like remedy for recover= gin ot Mi- 
. . 2 - * { MS 
ing them as the recoverors might have dene or had, albeit the ſaid ro- — b 
©verors were never ſciſed theresf, ee rent, and 
- E defore Mi- 
chielmas he had ſuſhered a commen recovery, the recoveror ſhould diſtrain for that rent which the 
leſſor before the recovery could not: but it the recovery had not been had, then he might have 
diſtrained, and ſo it is within the ſtatute. But if a ne had been levied ot a manor, and before 
attornment the co: uſer had ſuffered 4 common recovery, the recoveror ſhould not dittrain, &c. becauſe 
the conuſee, azainit whom the recovery was had, could not. But this act extended only to dit- 
treſſes and avowries for rents, ſervices, and cuſtoms, and gave zlio a form of a quare impedit. 
But upon this ſtatute it was holden, that the recovetor could not tare an atiton of det againit the 
jeſſee for years, nor an ation of waſte againit tenant tor lite or years; and theretore remedy we 
Novided in theſe cas by the ſtatute of 21 H. 8. 15, Co. Litt, 104. b. 


> 3 ** 


* 
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_ Marg. 2. A. made a leaſe for life to B. and afterwards a leaſe for years 
pow tna: 10 C. rendering rent. B. ſurrendered te A. who ſuffered a common 
the avowry YeCoUery 79 the uſe of J. S. One queſtion was, whether this caſe 
GIS Iy was out of the ſtatute of 7 H. 8. cap. 4. or that J. S. could 
of the na. diſtrain and avow for the rent within this ſtatute; for A. him- 
tute, and ſelf, who ſuffered the recovery, could not make avowry, 
e go Knightly bid them demur if they would; but the counſel 
b. agre: 3 prayed day to another term, and had it. D. 31. pl. 210. 214. 
that it is Hill. 28 H. 8. 

good. | 


(S. b) Remedy for Rent Arrear. By Sratute. 


The pre. 32 H. 8. cap. 37. FORAS: LC as by the order of the com- 
amble of 7 1 mon law the executors or adnuniflrators cf 
the ſtatute : : 5 , 

teen, in fee ſimple, tenants in fre-ta:l, and tenants fer term of 


Execiiors or 


> life of rent - ſervices, rent-chargcs, rent-ſects, ne Jos Harms, have 


adminiſira- ng remedy te recover ſuch arrearages of the ſaid rents or fee-farms 


tors ot te. 
nant for 
life is to be 
intended of . 


Je van fur 


auter vie, ſo 


long as ceſ- 


as were due unto their teflatars in their des; nor yet the heirs of 
ſuch teſtatir, nor any perſon having the rever ion of his eflate after 
bis deceaſe, ay diſirain or have any lawfui action te levy any juch 
arrearages of rents or fee-farms due unto him in his life, as is afere- 
aid; by reaſon whererf the tenants of the demeſnes of ſuch Lende, 
tenements, or hereditaments, out of which ſuch rents were due and 


ty que vie 

lives, who = 7 - 

a1 % Pajatle, who of right caght to pay their rents and farms at ſuch day 
holpen by and tcrms as they were Aue, 45 many tines keep „ Held, and retain 
the double Juch arrearages in ther own hunds, ſs that the executors and aami- 
ha niſtraicrs of the perſons, to whom ſuch rents or fee-farms were due 
the eftate cannot have or come by the faid arrearages of the Jame, ard 
for life de- the payment of the debts and performance of the will of the ſaid 
termined, te fia. ars. 

his execu- : 


tors and adminiſtrators might have had an action of debt by the common law, but they could not 
have d trained, which now they may do by force of this ſtatute ; for in that polut it adds another 


remedy than the common law gave. Co, Litt. 162. a. b. 
A rentechar, . was 2 to ]. . for ar yJea7rS, if he fo [on 7 „ted. The rent bel ung arrear, To 8. 


died. 1 he 


ſtatute; for that en remedy where the teſt a. 


cxecu r £ :iftrained and avowed. The Conuit re Holved, that this is not within the 


r died ſHiſed of a rent to bim and his | hi 1s, jor 


for life, and by his death there was not any remedy for the executor, sit appears by the pic- 


amble of that ſtatute; but where he has remedy by the common jaw by action ot debt, 


25 mins 


caſe the cxccutor has, he cannot diſtrain. Cro. C. 471. pl. 4. Paict. 13 Car. B. R. Turaer 


v. Lee. | 
A. inexe= For remedy whereof be it enafted by the authority of this preſent 
5 farliament, that the executors and — ay of every ſuch per- 
debt tor ſn or perſons unto whim any ſuch rent er fee-farm is or ſhall be due 
e and not paid at the time of 615 death, ſhell and may have an ation 
of ſevera 


rents, as 


of debt for all ſuch arrearages againjt the tenant er tenants that 


elle e ought to have paid the ſaid rent er fee farms fo | eing behind in the 


ar free rent, 
held of the 
manor of 


life if their teſlator, or againſt the executors and adminiſtratirs of 
the ſaid tenants, 


D. wherrof tifiator died ſciſcd. Per Cur, the adion lies not for arrears of copyhold rents; for „i 
AHalule extend; not to them; but only to rents out of freehol7; neither docs it lie tor the free rents 


unleſs the lord or lis cxecutor conveys a Hie etween the tenant and the (3d, as by attorrnments 
2 8 N Yelv, 


a a» a: a em © am as 


Bent. Nos 5 42 


Yelv. 195. Mich, 6 Jac. B. R. Appleton v. Doily, ——Brownl, 102. S. C. by che name of 
Appleton v. Baily, reported in almoſt the very ſame words. 


And alſo furthermore it ſhall be lawful for every ſuch executor and The diſtreſs 


3 7 p j « is the more 
adminiſtrator of any ſuch perſon or perſons, unto whom ſuch rent er cine 
fee-farm ſhall be due and not paid at the time of his death, as is certain re- 
aforejaid,, to diſlrain for the arrearages F ail ſuch rents and fee- meer 
farms, un the lands, tene nents, and other hereditaments which f ge en 
were charged with the payment of ſuch rents or fee-farms, and for the ac- 
chargeable to the diſtreſs of the ſaid teſtator. — - debt 

, ” muy E 
brought againſ? them that te the profits when the rent came behind, or againſt their executors or ad- 
miniitrators, but the 4 /{reſs may b taken upon the land, be it cither in the tenant's own hands of 
in the hands of any other that claim: by or from him, Co. Litt. 162. b. 


So long as the ſaid lands, tenements, or hereditaments, continue, A. ſeiſed of 


remain, and be in the ſeiſin ar poſſeſſion of the ſaid tenant in de- dme * 


meſne, who ought immediately to have paid the ſaid rent or fee-farm, whereof 
o being behind, ts the ſaid teſtator in his life, wereuſually 
let for 3 
lives by copy, according to the cuſtom, &c. granted a rent-charge to J. S. for life, pre concilio 
impendendo, ard afterwards conveyed the ſaid manor to B. in tait. The rent was arrear, F. S. 
died. B. died, and the mæner d ſcended t C. his fon, why granted a copyhoid to D. The [ 
executors of J. S. 4 rained D. for th: rent, Fenner conceived, that they could not; 543 ] 
becauſe this land did not continue in the ſeiſin and poſleſſion of the tenant, and that here C. was 
iſſue in tail, and fo claims not by E. his father only but per tormam doni. But Periam end Wind- 
ham contra; for the ſtatute extends not to an action of debt only, but alſo to diſtreſs and avowry. 
And Windham and Rhodes held, that the copyholder claims not by the lord only, but alſo by 
the cuſtom; but that is not any part of his title, but only appoints the manner how he hal! hold. 
That the poll {ion continues here in C. for the pollethon of the copyholder is his potſ-{on ; ſo 
as if D. be ouſled, C. ſhall have an aflifo, And ſo the flrict words of the ſtatute are obſerved ; 
for the ſciſin and þo/e/hon continue in C. who claims only by B. who was the tenant in demeſne, 
that ought to pay the rent. But Fenner anſwered, that the ſeiſu. and poſſeſſion iutenged by the 
ſtatute is the very actual poſſeſuon, viz, ſuch in which the diſtreſs may be taken; which, he faidy 
could not be in a {reeho!d without an actual polletion. But it was agreed per tot. Cur, that the 
copyholder ſhould hold the land charged. 2 Le. 152. pl. 18. Hill. 18 Ez, C. B. The Execu- 
tors of Sir William Corcel v. Clifton — 9 Le--59. pl. 87, S. C. by the name of the Earl of Weſte 
morelana's Caſe, reported almoſt in the fame words 
It was inbſed by Littleton. that none are /erants in demea but he who -18 in poſſeſſion, and 
there tore if one vr nts a ronl-charge /or life, and then makes a tt aſe 407 c, that dau: ing th ſe years 
he ſhalt not be char ed for arrears then incurred ; lor bv the tiatute none is chargeable but the 
tenant in demeſne, who ought to pay the ſame, and the tenant for years ought not to pay it; and 
the law lavs the charge upon him, and not upon the other tenant, during the term. hut Waters 
of a contrary opimon held, that the leilor may enter for all the arrears charged; becauſe he 
is the perſon that ovght to pay it, and the tenant is not charged, but only there is a necctity for 
him to pay it to prevent a diſtfeſs. But tins was not ruled, it being a trial by order of the Ex- 
ehequer-Chamber, to try if ſuch rent was granted or not. Litt. R. 93. Irin. 4Car. in the Ex» 
chequer. Bingham v. Parkhurſt. | 


Or in the ſeiſin or poſſeſſion of any other perſon or per ſons clarming It was 


the. ſaid lands, tenements, and hereditaments only by and from the —_ 


fame tenant by purchaſe, gift, or d. ſcent. | if A. grants 
a rent. 
charge to B. the rent 15 behind, B. dic, A. ineo. C. of the lands tn fee, who divers years after in- 
e D. who Exvens years after infeofs E. Aud it was holden by Welmfl-y, Pertam, and Wind- 
Jam J. againſt Anderton Lord Ch. J. that E. ſrould be chargeable with the lard arrearages to the 
executors of A, 1 Le 302, $03 PL. 418. Mich. 26 Eliz. in B. R. Anon. — But they all agreed, 
that the lord by -ſcheat, trnant in dower, ov Ly the curteſie, ſhould not be charged; for they do 
not claim in by the party only, but :3fo by the law. 1 Le. 304, 303- pl. 418. Anon. —3 Le. 263. 
Pl. 353. S. C. reported in almoſt the ſame words. 

A. ſeiſed of a reverſion in fee aſter the detec) mination of a leaſe of 30 years, then in being, granted 

a rent-charge out of the land to 7. S. lhe term for go years expured ; then A. infcoffed B. in fees 
J. S. made his executors and ded. B, made a leaſe at will, The executors of Fo &. d ra,H p faf 
Tt 4 arres. 


8 
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543 Vent. 


errtars due in the life of J. S. Sefore the expiration of the term of 30 years. Ir was objected, that 
this cafe was out of the! Katute, which extends only to tenants in demeſne, who immediately ought 
to have paid it, who in this caſe was the grantor, and thoſe whe claim only by and from him 3 

whereas che leitet at will did not claim from him but from the feofſ-e. It was reſolved, that the 
arrears due 1:1 the life of J. S. were loſt at the common law. But adjudged, that though te ee 
at will claims not immcdiately from :he ora: tor, yet he is, threat; for here things are due 
in right and verity, and become emcdiicis CY ile all of Gid, viz. by the death of him to waom 
they arc due, itatutes giving remedy in loch csſes mall be counttrued bountifully, and to extend 
the remedy proport: ;onably to te miſchief intended to ke cured by it, agrecable to the intent ot 
the makers; and therefore the 27 f oftee, ad Jo 0a in inſin tum „e be charged by virtue of th 

act. And form tought the 2d grautee w uin the very words; for thou h he is not in by) the 
grantor, he 1s in /from im). For (from bim is d ntamount to (under kim), and that the word 
(and, ſhall be taken for or, and that the word fon meant, that he muſt claim only under the 
tenant in demeſne, and not paramount; 4 if tenant in tail nate, feoſim nt in fee, and dies, and the 
44 dontixue- charges the lang with a rent in fee, ad then N the e in tail within age, fo that 


he'is remitted ; now in this cafe this word only has its Ope ration. For now the iſſue claims | by 


title paremount. But it the tenant makes £01406 nt in ice to the ule ot another; in this cale, 
cefty gue uſe does not claim only by the : -offor, but by the [tat ute alſo; and he ts 2% in en te per, 
and yet he claims under the feoffor; and : this was the nucnt of the act. 4 Rep. 48. b. 50. b. An- 
drew Ozre!'s Caſe 

So if tenant makes a 3 in tail, and the donee dies. the {Tue in tail ti within tits flatute ;, for he 
claims on under the title and eſtate of the tenant in demcine, t! Wough he docs not 8 only 
by deſcent, but alſo per formam deni. Ibid. 

So 1 if tenant in tai oc, the YCmainder OUET in fee, the iſſue in tail is within the ſtatute, contrary to 
the opinion in Pl. C. in Baxattt's Calc, 4. b. 4 Rep. 50. b. Hill: 29 Eliz. C. B. Andre 
Ozne!'s Caſe. Co. Lit. 162. b. cues S. C. 4 Le. 115. pl. 214. S. C. by the name of 
Ognel Vo Ur derhill. Agjudged. 

It the tenart makes a le ſe jor life, the remainder for ife, the remainger in fee, the tenant for 1% 
pays net the reiit due to the lord, the (ord dies, the tenant for lite die,; the executors cannot Lenin 8 
upon bim in- main der, becautic he c/4:ms not ty or from the tenant jor lie; and ſo it is ot a Ievers 
ſion, for the cauſe aforeiaid, Co. Litt. 162. b. 


544 ] I lite manner er form as their ſaid teſtator might or ought to 
It 5 has huve done in his lifetime; and the ſuid executors and adninijirotors 
— hail, fir the fame diſtreſs, late N make avawry upon heir matter 


vice or rent- 
charge in afarejaid, 

fee or for 

Htife, and the rent is arrear; and after A. grants over the rent to J. S. and the tenant atto na, ard 
A. dies, his executors are not Within this branch; for by the grantn, it over theres wer? 
loſt, and were nt due bo ble teſtator ut the time of his {:ath, as the ſtatute _ al : the conclution 
of the ſaid branch is in ws ?irge and ample à manner as the tc Katar mtg ht and 01 0 have), wherezs 
after the ſaid grant A. the teltator hi. mſelf, nor any other, could diftcain or have ally remedy for 
the ſaid arr:a: 5; z and in the clauſe next preced ug touching the action of debt, the words are 
(unto whom any ſuch rent er fer farm is or hall be dur and ot fad at the tie of ts arat” ! for that 
the act gives no remedy when the 77,16) by his oun 25 44 4415 J with he arrears, but when they 
were duc to bim at the time of s death, and L the nll of God becaine 1: medilets. Agreed per 
tot, Cur. 4 Rep. 50. 5 £1.86. Hill. 29 Eh-. C. B in Andrew Oonei's (e. — V2nch. 40. in 
the Caſe of Drxo: v, Hannon this co * been ched, Vaurhen old, he agreed this 
eaſe ; for after the tenant atrornen ſuch grantor is withon! remeuy t the re n' ar- car betone bis 


grant; for diſtrain be cannot, and other rerded y he has not ; br conſe all priviy benen, him and th 
tenant is deftroyed by the a. tornment to the crantee, end te has no more right timn any ſtranget 


to come upon the laud, aiter ſuch transferrin; over af the rent. Aud tc fard 
agree another caſe, that it ſuch grantee ſthuld re-grant the fang ent bas t 


in fee, in tail, or for life, and the tenant attorns, as he mul to tf a 
ſnall never be enabled to diſtrain tor orrFars due to tim b {ors he granted over the rent; for 
now the privity between him and the tenant | eins but from tic attorument to the re-grant. the 


former berng abfolutely deſtroyed, and the tenant no more diftiainable tor the ancient arreais than 
he was upon the creation of the rent, for arrears incuf cad before, til! fit attarned. 

So if there be lord and tenant, and the rent is [rhind, and the {ord grants away fits ſergnory, and 
dies, the executor; Mall have no remes, for theſe aricaiogts (ur wir Iiralol beluiementiwned, Co. 


Liu. 162. b. 
S. 2. Provided aluayt, that ihis act, nor ary 11717 therein cov. 
tained, 


Dri het 


TP 


Bent, 


tained, fhall not extend to any ſuch manor, lordſhip, or dominion e 
Males, or in ihe marches of the ſame, wheredf the inhabitants have 2 
ti me out of ti mind of man, to pay unto every lord, or owner of ſuch 
lordſhip, manor, or dominion, at his or their firſt entry into the ſame, 


any ſum or ſums of money for the redemption and diſcharge of all 


duties, forfertures, or penalties wherewith the ſaid inhabitants were 
chargeable to any of their ſaid lords anceſtors or predeceſſors before 
his ſatd entry. | 

S. 3. Ard further be it cnafted by the authority aforeſaid, that 
if any man who now his, or here fer, ſhall have in the right of his 
wife, any eftate in fee: frmple, fee-tail, or for term of life, of or in 
any rents or fee-jurms, and the ſame rents or re nnmw be, or 
hereafter jhail.ve due, behind, and untaid in the ſaid wife's life, then 
the jaid huſvand, after the death ef bis ſaid wife, his executors and 
adminiflruiors, foull have an action of debt for the ſaid arrearages 
againſt te tenant of the demeſne that ought to have paid the ſame, 


His executors qr admiuſtrators, 


Ana alſo the ſaid huſband, after the death of his ſaid wife, may 
diſtrain far the ſaid arrearages in like manner and form as he might 
eden, if his wife had been then living, and make avowry upon 
matter, as is aforeſaid, 


$44 


Rent. 
charge was 
ons by 
eed to 
teme ſole 
for lite, 
The reut 
Was arrear. 
She took 


baron. The 
rent was 


again ar- 


rear. She 
died. The 
baron 
brought 
debt againſt 
the heir of 


antor, ho was the tenant of the land charged, for all the arrears. The writ was awarded 
. od, and he had his judgment by reafor ot this ttatute. Bendl. 263. pl. 273. Hill. 27 Els. 


arp v. Poole. Kelw. 214. b. pl. 28. S. C. Ard. 47. pl. 120. S. C.— 


Co. Liu. 


. b. cites 5. C. 4 Rep. 51. 2. in Ox Es Caſe, cit-s S. C. and adds, that 2 objections 
„e made againſt the baron's having the arrearages hetore the coveture; 2ſt. Becauſe by the com- 
mon aw the executors. &c, of the teme might have had debt for the arrears before the coverture, 
2nd chat the ſtatute, as appears by the preamble, provides remedy, when the executors. &c. of 
um to Whom the rent was due cannot have or come by the ſaid arrears, &c. fo that the makers ot 
the act did not intend to give remedy where remedy was at Common law, nor change the 1emeay 
at comr va law tou another. 2dly- That this branch touching baron and ſeme gives him teme 
{or the arrears due in the wite's lite, ſo that the arrears ought to incur while ſhe was a wife, and 
not 5+ ore. But reſolved unanimouſly, that by the laid branch he ſhall have the arrears mcurred 
in the life of his wife. And this cannot extend tv arrearages during the covertu- e; for the com- 
non law gave him ſuch arrearages, and therefore when the ttatute gave debt to him for the arrears, 
ais mult men ſomething further, and ſhull be conſtrued of arreors due before ; end the ſtatute 
by naming her (wife) intended only to deſcribe the condition of the feme, and not to imply, that 
the arrears thould incur atter the coverture. 


S. 4, Aud lik-wiſe it is further enacted by the nutherity aſereſaid, [ 545 ] 


& 
— — — ——Eœ— sãu8ũ Kc 2 — — 


tvat if any perſon or perſous who now has, or hereafter Hall have 


any rents or fee-farms for term of if or lives of any other perſon er 


perſons, and the ſaid rent or fee-farm nw be, or hercafter ſhall te 
due and behind, and unpaid in the If: if ſuch perſon or perſans, for 
wh oe life or lives the eftate cf the ſai rent or fee farm did vepend 
or continue; and after the [11d p:r/5n or per ſins do die, then he unto 
whom the ſaid rent and fee- farm was due in form eforeſaid, his 
extcutors and adminiſtrators, ſhall aud may have an «tim of dett 
againſt the tenant in demeſne, that ought te have paid the ſame 
when it was firſt due, his executors and adminiſtrators; and 
alſo diſtrain for the ſame arrearages upon ſuch lands and tenre- 
ments, out of which the ſaid rent or fee-farms were i ning and pay- 
able; in ſuch like manner aud form as he ought er mig bit have gone, 

| tai nec 


A. deviſed & 
rent-charge 
to B. for the 
(fe of C. and 
died; then 
the Heir of A 
made a lea ſe 
thereot to 
D. for lije, 
remaindet 
to 4 in ſec, 
Ihen: 
was in ar. 
rea for ies 
veral years 
in the liſe- 
time of D. 
who die, 


thea C. died, 
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5457 Bent. 


* if ſuch perſen or perſons, by whoſe death the aforeſaid eftate in the 
ecard aid rents and fee. farms was determined and expired, had been in 
E. for al! full life, and not dead; and the auzwr; for the taking of the ſame 
the arrears - diſtreſs to be made in manner and form aforeſaid. 


incurred in 


ide lift me of D. The queſtion was, if E. ſhall be charged for all the arrears by this act. Re- 


ſolbed and adjudged, that the remainder-man 1s charged by the laſt part of this clauſe of the 
fatute, according io the expreſs letter thereof; and the ſeveral inditing and penning of the former 
pert con-erning dlitrefs green to the executors, and of this branch, ſhews the intent of the makers 


to make a Giveriity of remedies and proviſoes, or otherwiſe they would have uſed the ſame words. 


And in this caſe all the land was charged with the rent, and the heir held it ſo charged, and 
when he made the leaſe for life, remainder over in fee; the remainder-man was chargeable, and 
might have been diſtrained by the common law for the arrears, and though by the act of God 
(5iz.) by the death of C. the tenant for life, D. was diſabled to diſtrain upon him, yet that is 
ſupplied by the laſt part of the 2d branch, which gives the grantee power to diſtrain as it the ceſty 
que vie had been alive. And judgment accoraingly. 5 Rep. 118. a. b. Paſch. 1 Jac. C. B. 
Egrich's Caſc.—Co. Lit. 162. b. cites S. C. 

Jag nent againſt tenant for life of a rent-charge, and a wniety of the rent was extended by elegit, 
and more rent being in arrear, A. died; and the queſtion was, whether the tenant &, elegit might 
diſtraix af er the dea of A. for the rert due in A.“ life-time by this branch of the ſtatute. It was 
argued, that tenant by elegit was ſuch a one as was in for the life of another within this ſtatute, 
and therefore might. Newdigate l. thought he was in by act of the party, and fo with n the 
Aatute. But Glyn Ch. J. and Warburton held the dlitreſs is not good, but that he might have 
debt. And Glyn ſaid, that this diſtreſs is founded upon an at of parliament, and that all per- 
ſons who are in by an act of parliamen: are in en le pot, ard if fo he cannot diſtrain. And ad- 
yudged accordingiy. 2 Sid. 28, 2g. Mich. 2637. and pag. 62. Hill. 1657. Pool v. Neel. 

A, ſeiſed in fee granted a reat-charge of Gol, per annum to J. S. for his liſe out of the manor 
of T. with a clauſe of diſtreſs for non-payment within 20 days, if demanded. J. S. made W. R. 
His executor, and died. The ſaid W. R. diſtrained for 102c1. being for 17 years rent in arrear, 
in the life-time of his teſtator. It was inſiſted, that the executor of a ferſon to whom a rent-charge 
ws granted for bis own life was not within this act, which is to be underſtood of ex ators of 


tenants per auter vie dur:ag the lite of ceſty que vie. But it was reſolved, that thus cafe is within 


tae ſtatute. 2 Lutw. 1227. Paſch. 8 W. 3. Hoole v. Bell, 


2. If a man makes a /eaſe fer life or lives, or a gift in tail, re- 
ferving a rent, this is a rent- ſervice within this ſtatute. Co. Litt. 
162. b. | 
3. For the arrearages of a n:mine pœnæ, and for relief as for 
aid pur faire fits chivaler, or pur file marier ; this ſtatute gives 
no remedy ; for, for the arrearages of the nomine pœnæ, the 
grautee himſelf may have an action of debt, and conſequently his ex- 
ecutors or adminiſtrators z and yet the nomine pœnæ, as an inci- 
dent to the rent, ſhall deſcend to the heir. For relief the lord 
cannot have an action of debt but diſtrain; but his executors by the 
common law fhall have an action of delt; for it is no rent, but 
caſual improvement of ſervices Yor the ſaid, aids. If the lord 
does levy them, the ſon and daughter reſpectively ſhall have 
an action of debt againſt the executors or adminiſtrators of 
the lord; and if they have nothing, then againſt the heir; 
but this is by the ſtatute of W. 1. Note, that all manner of 
arrearages of rents iſſuing out of a freehold or inheritance; whe- 
ther they be in money, or corn, or cattle, aul, pepper, com, 
vidual, ſpurs, gloves, or any cher profit to be delivered or yielded, 
and -vhether they be annual or every 2, 3, or 4 years, or the like, 
[ 546 } drin this ftatuto. But <v2rb-0ays, or any corporal ſervice, or 
the like, are 2 within this ſtatute. Co, Litt. 162. b. 
4 Rev. 49. 4. A. made a leaſe for life rendering rent, The rent was arrear. 


b. 1m 0 A. died. It was a queltion, whether the exe M might diſtrain, 
nel's Cair, | | ; or 


adit 


% 
* 
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A 


Rent, 


or have debt, inaſmuch as the words of the ſtatute ſeem to mean 
only rents in groſs, &c. in fee, fee-tail, and for lite, and not to 
extend to rents incident to reverſions; and ſays, that it ſeems 
by 10 H. 6. and 37 H.6, fol. 39, The action of debt by the 
common. aw lay for rent reſcrved upon leaſe for life, after the 
death of the leſſor, for the executors or adminiſtrators z and 
ſeveral thought that this caſe ſhall be intended with the pur- 
view of this ſtatute. D. 375. b. pl. 20. Paſch. 23 Eliz, Anon. 


the eſlate for life determined the action was maintainable, cites 9 H. 6. 43. 14 H. 6. 26. 19 H. 6. 


43. 32 Eliz. 3. tit. Debt. F. N. B. 121. (C) accordingly. 


A grant of [a rent] c harge to G. B. for life, with a clauſe 
of es 5 then the grants” made a leaſe of the lands to W. S far 
years, and aiterwards granted the reverſion to R. L. fer life; the 
rent was in arrear, G B. died, the term for years expired, and the 
executors of G. B. diſtraine for the rent, arrears of rent due in 
his life-time; and adjudged, that the diſtreſs was well taken 
upon the itatute 23 H. 8. cap. 37. becauſe the rent did nor iſſue 
out of the term bit out of the freehold, 3 Nell. a. 113. pl. 9. 
cites Owen 117. Lambert v. Auſte | 
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that at 
common 
law the 
cxecutors 
during the 
life ot the 
tenant for 
life could 
not have 
debt, but 
that after 


Ow, 117. 
Trin. 35 
Lliz. B. Ro 
Lambert Vs 
Auſten. 

S. C. the 
Court was 
divided, 
VIZ, Gawdy 
and Fenner 
that the 
diſtreſs was 
well taken 


upon the ſtatute of 37 H. 8. cap. g7. for the reaſon here mentioned; but by Popham and Clench 


contra; for the termor ought ta pay it, becauſe he. takes the profits of the land. 


Cro. E. 


332. pl. 12. Trin. 36 Eliz. B. R. S. C. and be Court divided, and Gawdy and Fenrer held, that 
the tenant of the freehold is only to be charged; for an ast, lies only ag cant him, and he is the 


* 
—— > So —2— 2 4 - 


party that is to attorn; and tae lefſee for years is only chargeable for his cattle being upon the 
land, as a ſtranger {hall be in that cafe, end tie went of ihe ttatute was or nly to give remedy 
againſt him who was chargeable in the life of the tritator ; and Fenner ſaid, it I: Mee for life grants 
a rent- charge, and then inekes a leaſe tor years and dies, debt hes tor this rent againſt the exe- 
cutors of the tenant for life, and not ©: a) nit the tenant for years, tor he is not the „ charge- 
able, and in this caſe, if no ſeifin was had, there is no teme dy; for tenant for years cannot give 
ſeilin, and a releaſe of this rent mul} be to the tenant for |: ſe, and not to the terant for VEArS, 
Clench and Popham contra, tat the tenant for years is only chargeable in debt for the rent in- 
curred during the years, and not the tenant of the tree hold, and both are char 304 dle, one with 
an al life, and the other with a diſtreſs during the eſtate; then it is to be conſidered in this caſe 
who is chargeable by the intent of the {ta tate ; if tenant per aut-r tie grants à vent, and ceſty que 
rie dic, the grantee of the rent det, the executors of the grantee have no remedy by the ſtatute; 


for the ſtatute giving the diſtreſs intends the party that properly ard uſually is to be diſtrained, 
which is the termor in poſſeſſion, and thoſe that come in run y under him ; but lo is not he in the 
revetllon; and therefore in this caſe the executors cannot diſtrain, but only have an action of 
debt, and the ſtatute gives the diſtreſs upon the tenant in demetne w bien! is chargeable immediatelu 


and not on him in the reverſo: 1, except his cattle come upon the land by clcape. 


Fenner, F 


tenant in tail grant a rent- charge, and then makes a leaſe for years according to the ftatute, and 
dies, the iſſue ſhall hold it diſcharged, aud the grantce ſhall not diſtrain during the teim. Qued 


Cawdy conceſlit, & ad;ornatur. 


6. A reverſioner in fee on an eſtate for life deviſed a rent of 41. 
fer annunt to J. S. for life, J. S. made his executors and died; 
the executors arframed, and avowed for that rent: he ought to 
aver that the land remains in the ſeiſin of the tenant that ought 
to pay it, or in the hands of ſome other that claims by him by 
purchaſe or deſcent according to the ſtatute of 32 H. 8. 27. Cro. 
E. 547. Hill. 39 Eliz, C. B. Myles v. Willoughby. 


7. A, ſeiſed in fee g granted a rent to B. and his heirs far the I'fe Gawen v. 
of J. S. B. by will deviſed it to C. The rent is arrear. 7. 8. S 
. diſtrained. The Court inclined, that by this ſtatute, gg. ,, 1 


One 


805. pl. 5. 


—_— — 
— 
— 


— — — 
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1 4 one that has a rent pur auter vie may after the death of ceſty 
all the juf- que vie diftrain for the rent incurred in the life of ceſty que vie, 
if the land be in the poſſeſſion of any perſon that was charge- 


tices agreed 
_ —_ able with the rent in the lite of ceſty que vie; but whether C. 
mg. Was well intitled to the rent was a doubt which depended upon 


was main- : - : . 
t2inable by 2 points. Iſt. If by the common law ſuch rent was deviſible, 


547 J and the Court agreed, that it was not. 2dly If it be devifable 
1 by the ſtatute 22 & 34 H. 8. and Gawdy and Fenner held it Was, 
enero fate though it be only a franktement deſcendible; but Popham e 
rent is de- contra. All agreed that no general occupant could be of it; and 
termined, if it was deviſable by the cuſtom, that the deviſe would prevent 


me occupancy. Mo. 625. pl. 858. Mich. 42 & 43 Eliz. Gawen 


11 > 
2 
=, * 
** 
4 
- 1 
FE 92 
- 
. 
4 
* 
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Tent was 
due before; v. Rautes. 


, * 
N a 2 


and it is 
Vichin the intent of the ſtatute, although it was not for his own or another's life, but quaſta fee, 


8. A rent-charge was granted to the defendant's teſtaſtor for 
40 years with a claliſe of diſtreſs in the deed, that the grantee and 
bis heirs might diſtrain for the rent during the term. In replevin 
the defendant, as executor, avowed for this rent. It was held tnat 
the executor ſhall have the rent, and diſtrain for it, and not the 
heir. Cro. 644. pl. 50. Mich. 40 & 41 Eliz. B. R. Darrelv. Wilſon. 
Bu! Holt 9. The {rd F a cipyhild manir, where copyholders are for 
fad, that life, grants rent-charge out of all the manor 5 one copyhclder eſcheats, 
n _ the Zrd grants that again by copy; the queſtion was, if the grantee 
quic-rent Of the copyiild ſhall hold it charged or not; and by the whole Court 
iſſuing out but Fenner he ſhall not hold it charged, becauſe he comes 27: 
* paramount the grant, that is, by the ciſlom; the fame law of ſta- 
Eyre]. tutes, recognizances, or dowers; but the 1oth of Eliz. Dyer 
eee 270. by the whole Court, that he ſhall hold it charged; but 
ung cue this hath been denied for law in a cafe in C. B. between SWAINE 
Oevz1% AND BECKET, which ſee Trin. 5 Jac. But to Coke J. it ſeemed 
"rk = that F a car bolder be 20 acres, and the /ord grants rent out of theſe 
* a tl 20 acres in the tenure and occupation r the ſaid copyholder ( and 
rent is not names him) there if this copyheld e/cheat, and be granted again, the 
within the copyholder ſhall hold it charged, for this is now charged by ex- 
= preſs words. Brownl. 208. Sammer v. Force. 
esp. 37. and therefore an exccutor cannot bring an action of debt for the arrears. Carth. 91, 92. 
Mich. 1 W. & M. B. R. in the Calc of Shuttilc worth v. Garnett, 


10. In delt by an executor for the arrears of a rent- charge 
upon the ſtatute of 32 H. 8. the plaintiff declares, thut the de- 
fendart in the life of the teſtator did enter into the land, out of 
which the rent was iſſuing, and occupied it, and took the profits 
thercof by the ſpace of 5 years, and demands the arrears of the 
rent for that time z and after a verdict for the plaintiff, it was 
mobel that the action will nct lie for the arrears againſt the occupiers, | 
for the ſtatute gives it againſt the tenant of the land; to which 
Hale anſwered, that at the common law the action lay againſt - 
him that took the profits of the land, and againſt the huſbanc. ; . 
that vas feiſcd in right of his wile, C. 4. fol. 49. 2dly, or | 1 
; | 10 


ir g „ 
Ja 3. dt ee 
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Rent, 


Lis action is given in licu of a diſtreſs, and the heaſts of the 
occupiers were chargeable to the diſtreſs. 3dly. That it would 


be convenient [inconvenient] I that the plaintiff ſhould be com- 


pelled to inquire out in whom the eſtate was of right; but judg- 
ment was ſtayed, and Roll doubted of the caſe; but inclined 
againſt the plaintiff, All. 62. Paſch. 24 Car. B. R. Dunſh v. 
Smith. 

11. Leaſe to the plaintiff for years, habendum de anne in annum 


guamdiu ambabus partibus placuerit, to begin the 25th of March, pay- 


ing for the ſame 201. yearly, by equal portions, at Michaclmas 
and Lady-day; the rent was behind at Michaelmas, and A. died in 
January following, having made the plaintiff his wife, his exccu- 
trix, and ſhe diftramed for the 101, rent due at Michaelmas to the 
the teſtator, the cattle of the defendant the 17th of April follocbing, 
& ſi, &c. Upon this ſpecial verdict, whether it was for 2 years 
certain, according to 3 Cro 775. (which they agreed to be good 
law) or not, the Court did not determine; but they agreed, 


347 


that if the parties in ſuch a leaſe do begin the year, the will | * ] 


cannot be determined till the end of the year, as 3 Cro. 775. 
and Q Br, Leaſe 53. and in this cafe, though A. died in Ja- 
nuary, and the death of one of the parties determines the will, 
yet here the defendant was to hold the land till the 25th of 
March, and the half year's rent at Michaelmas belonged to the 
plaintiff as executrix, and the half year's rent, which became 
due the 25th day of March following did belong to the heir, 
with the reverſion ; but in this caſe the plaintiff had judgment; 
for though the defendant had a right to the rent due at Mi- 
chaelmas, yet the could not di drain for it after the 25th of March, 
becauſe the former leaſe at will made by the teſtator was then 
determined, Holt's Rep. 417. Mich. 5 Anne. Crockerell v. 
Owerell, 

12. A. was tenant in tail ſubject t to a rent- charge for life of 
B. who died, the rent being arrear; the queſtion was, how far 
the iſſue in tail ſhould be liable for the arrears incurred in the 
life of his anceſtor. Lord C. Cowper was of opinion, that the 
ſtatute 32 77. 8. 37. only provided what was juſt and equitable, 
that he who ſhould have paid ſhould ſtill be liable to an action 
of debt, or diſtreſs of the executor or adminiſtrator of the grantee 
of the rent-charge; and fo againit any claiming under him, by 
purchaſe, gift, or deſcent ; but extends nt 25 the i ue in tail who 
claims not under, but paramount, That the tenant ought to have 
paid the rent; that it is true, whilit the rent-charge was con- 
tinuing, the iflue in tail was liable to be diſtrained for the whole 
arrear, which was incurred in the life-time of his anceſtor ; but 
that was ſummum jus, and the new remedy given by the ſtatute 
does not carry it ſo far; had this caſe been within the ſtatute, 
yet the plaintiff's remedy was at law, and not to be aided in 
equity, or the remedy altered or changed from a diſtreſs to a re- 
ceiver or poſſeſſion. 2 Vern. 612, 613. pl. 550. Trin. 1708. 
Lord Faixfax v. Lord Derby. 

13. 8 Ann. 
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Rent; 
I 3. 8 Ann. cap. 14. S. 4. Enacts, That i? Hall be lawful fot 


any perſon, having rent due upon any leiſe. for life, to bring an 
ation of debt for ſuch arrears, as upon a leaſe for years, 


(T. b) Diſtreſs. By whom. 


A. —_ 1 1. IF. a man has land jor years, and grants all the term rendering 
rent, he cannot diſtrain. Br. Dette, pl. 39. cites 45 E. 


fee of cer- 

tain lands, g 
lafed them _— 
to B. for 9q years 7% cor/tderation of gool. and B. re- demiſes the whole term to A. rendering 20l. rent 
per ann. (the intent of the- bargain being to ſecure an annuity of 201. to B. nich he purchaſed 
with the gosl.) then A. dicd, and the defend ant entered upon thoſe re-demiſed lands, as guardian 
to ker fon. In this cafe ++ was agreed, 1ſt. That when a termor a{l:gns his whole term, rendering 
rent, although he cannot diſtrain, becauſe he has no reverhon in him, yet he may maintain an 
action of debt againit the leiſee upon this contract. Freem. Rep. 218, pl. 226. Mich. 1676. 
Floyd v. Langfcld. citcs S. C. and 2 Cro. 487. and Moor, 126. 
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2. If a rent be granted 1 2 and to their heirs out of an acre ef land, 
and that it ſhall be lawtu! Her ane of them and his heirs to diſtrain 
fer this in the ſame acre; this is a rent-ſeck ; for inaſmuch as 
they ſtand jointly ſeiſed of one intire rent, it cannot be as to 
the one rent-feck; and as to the other a rent-charge ; and this 
diſtreſs is as an appurtenant to the rent, and therefore, if he 
which has the rent dies, the ſurvivor thall diſtrain, and if bath 
rant over the term to another, he ſhall diſtrain for this. Co. 
| Fang 147. | 
eee 3. A. bound ma ſtatule-merchant, grants a rentreharge to B. out 
_—_ 55 of his lands; the corrufee extends the lands, and levies his debt, 
297. pl. 19. coſts and damages, and grantee diſtrained for his rent, & per tot. 
549 | Cur. held good; for he cannot have ſcire facias, but the co- 
— nuſor or his aflignee of the land only may; and in replevin or 
ment, Nig, Other action for taking the diſtreſs, this ſhall be put in iſſue, if 
Kc. — the conuſce had levied the debt, &c. and if found ſo, then the 
Mar. 124. diſtreſs ſhall be held lawful, otherwiſe econtra. Jo. 456. pl. 1. 
pl. 28. . 
Mich. 175 Trin. 16 Car, B. R. Harwell v. Burwell. 


Car. Adior- | 
natur. Ibid. 159. pl. 230 Hill. 17 Car, S. C. argued. Ibid, 207. pl. 247. S. C. and judgment 
for the av. : , 


(U. b) Diſtreſs. In what Land. 


1. Or common right a man cannot diſtrain for rent, but 10 

the land out of which the rent is iſuing; but if the tenant 

nts to me that if I am not paid the rent, that I may diſtrain 

in other land, this is good; per tot. Cur, and there it is no new 
rent. Rent pl. 1. cites 9 II. 6. 9. N 

2. If a man grants a rent out gf 3 acres, and grants further that 

if the rent be behind, that he ſhall diſtrain for the rent in one 

of the acres this is a rentaſccl for the 4whele, and yet he ſball diſtrain 

fer this in the zd acre. Co. Litt, 147. b. if 

| . *** 
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3. If a man be ſeiſed of 2 acres of land in 2 ſeveral counties, 
and makes a /eaſe of both of them, reierving 28. rent, in this 
caſe, though ſeveral liveries be made at ſeveral times, yet it is 
but an intire rent, in reſpect of the neceſſity of the caſe, and he 
ſhall % ain: in one county for the aubele, and make one avowry for 
the whole; but he ſhall have /ereral ae in confinio comitatus, 
and in either county ſhall make his plaint of the whole rent, 
but there thall be but one patent to the juſtices, Co. Litt. 

153. b. | 

4. Leaſe for years of land in poſſeſſion, and ether land in rever- 

fron rendering rent; the rent iſſues intirely out- of both, and be- 
fore the reverſion falls into poſſeſſion, a diſtreſs may be taken 
upon the other land in poſſeſſion for all the rent. Jenk. 254. 
pl. 46. 

3. A. war ſeiſed of 3 parts of a manor, and B. of the qth part. Le. 86. pl 
A. granted a rent-charge to J. S. and then A. fold his 3 parts, 103, 
and B. his 4th part to C. Then C. demiſed a 4th part to W. R. c. B. 8 C 
but whether it was the very 4th part which was B.'s, or a 4th by name of 
part generally, was not agreed; but if it was the very 4th part 2 3 
of B. then W. R. was not liable to a diſtreſs for it; otherwiſe Herenzsx; 

if it was a 4th part generally. But afterwards it being alledged and fays, 
by W. R. that it was eandem quartam partem, which was de- —— 
miſed to him, it was held by all, that it ſhall be diſcharged, be- ſo conſoli- 
cauſe it was never charged, though once he might have diſ- 1 
trained in all the manor, for then there was no 4th part, for all — 
was alike in the hands of C. but now when the 4th part is in the g n, 
hands of a ſtranger, it is no reaſon that it ſhall be charged. 8 the 


Goldfb. 62. pl. 2. Trin. 29 Eliz. Goverſtone v. wh 


might wen 
enough fines 
gle out eandem quartam partem, and grant it, and the grantee ſhall hold the fame diicharged as 
the ſaid C. held it, and the beaſts of the ſaid W. R. ſhall not be aiitraincd; and fo judgment was 
| given againit the avowant. 


(W. b) Diſtreſs. At what Tine. L 550 ] 


1. JF one makes a leaſe for 21 years, and a year after grants the 
| reverſion rendering rent, he cannot dittrain for ſuch rent 
till ofter the term ended. Per Moile z but Danby and Needham 
laid, that if the beaſts of the grantor come upon the land, he 
may after diſtrain them; but Moile faid no. He has nothing 
to do in the land during the term; but perhaps if the grantor 
had payed him the rent once, then if it be behind after, he ſhall 
have aſſiſe, &c. but if the term continues 20 years after my 
grant, &c. after the term determined, he may diſtrain for all 
the arrearages. 10 E. 4. 4. pl. 6. 

2. Grantee for life of a rent takes a leaſe fer 5, years of the land; 
the 5 years expire; he cannot afterwards diſtrain for the rent 
incurred during the 5 years. Cro, E. 861. Mich. 43 & 44 
iz. C. B. Johnſon v. Barly. 

3. Looſe 


1 
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K — 
I” 


nn ee i Ee 


_—_— — — — 


v50 Renk. 
Holt's Rep. 3. Leaſe to hold from year to year, and ſoon /h long as both: 
..+.— parties pleaſe ; leflee entered upon a third year, the rent of the 
20g. S. C. 2d year not paid. Held that the 3d year is not in nature of 
—_— a diſtinct intereſt, becauſe it ariſes from the ſame exccutory con- 
oF tract; and therefore the leſſor may d:/rain the 3d year for the 
rent of the 2d. 2 Salk. 414. Hill. 7 Ann, B. R. Legg v. 
Strudwick. - 
The 34 4. 8 Ann. 14. [or 17, Quzre] S. 2. Enafts, That ix 
ment o:.cd | . . f 
in this are „%e any leſſee for life or lives, term of years at will, or otherwiſe, 
by an act of of any meſuages, lands, or tenements, upon the demiſe oberes any 
” ee 2 Tents are or ſhall be rejerved or made payable, ſhall fraudulently or 
1 dz: candeſtincly convey or carry off or from ſuch demiſed premiſſes, his 
goods or chattels, with intent 19 prevent the landlerd or leſſor 
rem diſtraining the ſame for arrears ef ſuch rent ſo reſerved as 
aforejaid, it fhall and may be {awful to, and for ſuch l:ſJor or land- 
lord, cr any berſon or perſons by bim for that purpoſe lawfully im- 
powered, within the ſpace of 5 days next enſuing ſuch conveying 
away or carrying off ſuch go14s or chattels as aforeſaid, to take and 


ſeiſe ſuch goods and chattc!; wherover the ſame ſhall be found, as a 


aiſireſs for the ſaid arrears of ſuch rent, and the ſame to ſell, or 
ethertoiſe diſpoſe of in ſuch manner as if the ſaid goods and chattels 
had atually been aiſirai ned by ſuch le/ſor or landlord, ix and upon 
ach demiſed premiſſes fer are arrears of rent, 

S. 3. Provided neverthel:ſs, That nothing in this act contained 

all extend, or be conſtrued to extend, to impower ſuch leſſor or 

landlard to take or ſeiſe any goods or chattels, as a diflireſs for arrears 
of rent, which ſhall be ſold bona fide, and for a valuable conſider ation, 
before ſuch ſeiſure made, any thing herem contained ta the contrary 
notwith/tanaing. | 

S. 5. And it is further enacted, That all. diſtreſſes hereby im- 
powered to be made, as aforeſaid, ſhall be liable to ſuch ſales, and 
in ſuch manner, and the monies ariſing by ſuch ſales to be diſtributed 
in like manner, as by an at made in the 2d year of the reign of 
their late majeſties King William and Queen Mary, intitl:d, An 
Act for enabling the Sale of Goods diſtrained for Rent, in 
caſe the Rent be not paid in reaſonable Time, is in that behalf 
directed and ap pointed. 

S. 8. Provided that this Att ſhall not prejudice the crown, to 
recover and ſeiſe debts, fines, and forfeitures, due and anſwerable 


ta the crown. 


7 | (X. b) Diſtreſs. How to be made, and * what 


bee to be done 
pl. 4- S. 5 . 


I. IF a landlord comes into a houſe, and ſeiſes on ſome goods 

2s a diſtreſs, in name of all the goods in the houſe, that 
will be a good ſeiſure of all; but he muſt remove them in ccnve- 
nient time at common law; and now ſince the ſtatute of W. & 


M. immediately, except it be hay or corn, And becauſe in the 
| | principal 


Rent, 551 
principal caſe the ſeiſure was of barrels of beer, though not eaſily 
removeable, if at all, without damage, and on a Monday, and 

no removal till Wedneſday, when another took them by reple- 


vin, in which the leſſee and not the diſtrainant was made de- 


fendant; and beſides, the landlord guitted poſſeſſion the two in- 
tervening nights, and had not the poſſeſſion at the time of the 
taking by virtue of the replevin, without which there could be , n 
. = , A ; This is al- 
no reſcous, the plaintiff was non-ſuited. In this caſe it appeared tered by the 
that the diſtrainaut dren beer out of one of the barrels, which made fire 11 
him a *reſpaſſr ab initio, as to that barrel only. Per Holt Ch. Ces. 1 
r . +19. W:ALC 
J. 6 Mod. 215. Trin. 3 Ann. B. R. Dod v. Monger, ſce at (L. bj 
2. 11 Geo. 2. cap. 19. /. 10 Enacts that it l te l. uu]l for 
any perſon /awfully taking any diſtreſs for rent, to impound or ſe— 
cure the diſtreſs on ſuch part of the premiſes chargeable with the 
rent, as ſhall be maſt conuenient, and ty appraiſe, ſell, and diſpoſe 
of the fame, upon the prem ſes, as any perſon may naw do off the pre- ; 
miſjes by virtue of 2 Mill. & Mar. Stat. 1, cap. 5. or of 4 Geo. 2. 
cap. 28. And it ſball be lawful fir any p r/on to come, and go ta 


and from ſuch part of the premiſſes, to view, appraiſe, and buy, 


and alſo to carry off the ſame, on ac:cunt of the purchejer; and if 
any pound-breach, or reſcous be made of g2394s diſtrained for rent 
ſecured by virtue f this ac, the perſon apgricued ſhall have like re- 
medy, as tn caſes of Pownd-breach, or reſcous, by the ſaid ſtatute. 


(V. b) Diſtreſs. Dzificulties, in making Diſ- 


treſſes, removed. 


I. 11 Geo. 2. 19. NACTS that where any diſtreſs ſhall be 
S. 19. made for any kind of rent juſtly due, and 
any irregularity or unlawful act fha!! be afterwards done by the par 
ty diſtraining, or by his agent, the diſtreſs itſelf ſhall not be deemed 
unlawful, nor the party making it be deemed a treſpajſer ab initio z 
but the party aggrieved by ſuch unlawful at or irregularity, Hall or 
may recover full ſatisfation for the ſpecial damage he hall have ſuſ- 
tained thereby, and no more, in an ation of treſpaſs, or on the 
. at the election of the plaintiff. Previded aways, that where 
the plaintiff ſhall recover in ſuch action, he Hall be paid h1s full coſts 
of ſuit, aud have all the like remedies for the fame, as in other caſes 
of co/ts. | 
S. 20. Provided nevertheleſs, that no tenant or leſſee ſhal. recover 
in any action for any ſuch unlawful del or irregularity, as aforeſaid, 
if tender of amends hath been made by the party diſtraining, or his 4 
agent, before ſuch action brought. | 
S. 21. In actions againſt perſons intitled to rents or ſervices of any 
Kind, or their bailiff or receiver, or other perſon or perſons relating to 
any entry, by virtue of this act, ar otherwiſe, upon the premiſſes char ge- 
able with ſuch rents or ſervices, or to any diſtreſs or ſelſure, fale, or N 
aiſprſal of any goads or chattels thereupon, it ſhall and may be lawful [ 532 | 
to and for the defendant in ſuch ations, to plead the general iſſue, 
and give the ſpecial matter in evidence, any law or uſage to the con- 
Vol.. XVIII. U u trary 
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§. P. Br. 

Rents, pl. 3. 
cites Little- 
Tit. _— 3 
Parceners. P ſton ] and yet Paſton faid that it is not properly rent- charge. 


on, 


Bent. 


tran; nottuithſtanding; and in caſe the plaintiiF in ſuch action ſhall 
become novſuit, diſcontinue his ation, or have judgment againfl him, 
the deſendant ſhall recover double crfts of ſut. : 
„ 0 7 TORE . x 
Z. b) Frauds to prevent Diſtreſſes for Rent 
5 3 . 
remedied, and Aiders puniſhed. 


So US Geo. 2, 

19. . tc ay their gieds and chattels off the premiſes, 
17 pre Uo Hi the landls ras diſtraining, and all ana 4 per 7717 alſi/t- 
ing therein, o in concealing the ſume, ſhall forfeit ta the landlord 
double the value of ſuch gods, to be recrvered by action of debt, in 
oe ns gn, protection, wager of taw: fhall be allowed, nor mare 


NACT'S that teuuns fraudulently conveying 


S. 4. Provided if ſuch goods exceed nit the value of $51. ſuch 
landlord, his bailiff, jervan., or agent, may make complaint in 
writing to 2 Juſtices of peace. 

S. 5, 6. But appeal may be to the D unrter Seſſians. And an ap- 
pellant entering into a recoznizance with 2 ſureties, in double the 
ſum ordered by the two juſtices of peace to be paid, the order of the 2 
juices of peace ſhall nat be executed in the mean time. . 

S. 7. And where any goods fa conveyed away by any tenant, his, 


her, or their ſervant, or agent, ar other aider or aſjiſter, ſhall be 


put, placed, ar kept in any houſe, barn, table, out-houſe, yard, 
cliſe ar place, locked up, faſtened, or atherwiſe ſecured, ſi as to pre- 
vent ſuch goods or chattels fam being taken and jeijed as a diſtreſs fir 
arrears of rent, it fhail and may bs lawful for the landierd or land- 
lords, er or lefſors, his, her, or their fleward, bailiff, receiver, 
or other perſon or perſons impowered, to take and ſciſe as a diſtreſs for 
rent ſuch goods and chattels (fir/t calling to his, her, or their aſſ{t- 
ance, the conſtable, headboarough, barſhs(der, or o.her peace-afficer of 
the hun dred, borough, pariſh, diſtrict, or place where the ſame ſhai 
be ſuſpe ted ta be concealed, whz are hereby required to aid and it 
therein; and in caſe of a dwelling-houje ) oath being alſa firft made he— 
fore ſame juſtice of the peace, of a reaſynable ground to ſuſpett that 
fuch gozds and chattels are therein) in the day time t break open, and 
enter into ſuch houſe, barn, ſtable, out-houſe, yard, cliſe, and place, 
and to take and ſeiſe ſuch goods and chattels for the ſuid arrears of rent, 
as he, ſhe, or they might have dne, by virtue of this or any former 
42 if ſuch g11ds and chattels had been put in any open field ot 
place. 


(A. c) Remedy by Diſtreſs. For what Rent. 


1. WA HERE a rent is reſerved upon equality if partitiin, the 
tenant may diſtrain for it of common right, viz. the 
coparcener to whom it is reſerved, Per Newton Ch. J. and 


Br. Rents, pl. 6, cites 21 H. 6. 11. 
2. Tenaui 


A, 


3 ˖— ry hr 


Rent. 553 


2. Tenant fer 20 years leaſed the land to W. P. fir 10 years 
rendering rent, and after he granted the [ame rent to W. N. there 
he cannot diſtrain*, becauſe it is rent-feck; for he has not the 
reverſion of the term, which gives the cauſe of the diſtreſs, 
Contra if he had granted the reverſion and rent to W. N. there 


he may diſtrain; note the diverſity. Br. Rents, pl. 17. cites 
=Y E. 4. 1 is 


(B.c) Diſtreſs of 2 Cattle, Tc, 


I, I was admitted that if 2 Jtenantt are, and one of them 
grants a rent charge, the grantee may diitrain the beaſts of 

the granter upon the land, but not the beaſts of the other join- 
tenant.” Lure if be may diſtrain the he which comes there 
damage fraſaut, it ſeems that he may. Br, Charge, pl. 39. cites 
11 H. 6. 33. | | 

2. A. and B. ſeveraliy ſeiſed of 2 cl;fes adiainiug, and the fence 
belonging wholly to A. by preſcription, and the beaſts of B. for 
default of fence eſcape out of his cloſe into the cloſe? of A. and 
immediately before B. could re-chate them into his proper cloſe, 
the lord diſtrained them for ſervices; and it he may ſo do was 
demurred in law. And it was adjudged pro quer, and againſt 
the avowant; for no default can be aſſigned in B. for this eſcape, 
nor any law oblige him to keep the beaſts in his own cleſe. D. 
317. b. pl. 9. Mich. 14 & 15 Eliz. Anon. N 

3. A leſſee for 60 years f 3 cles, grants 2 to B. who put Vie, Where the 
beaſts there, and they frayed into the other claſe that was nat ſuffi _ Aalen 
ciently hedged or inclsjed; the leſſor, who had the reſidue of the — 
land finding them levant and couchant diſtrained them for lis that are be- 
rent; and it was held per Croke, Dodderidge, and Haughton, —_ 
abſente Montague; that the diſtreſs is well taken; and they ,, liable as 
ſaid, that there is no divertity between this cafe and that of lord the cattle of 
and tenant z otherwile if he makes frej# ſuit, ſo that they are — 
not levant and couchant, And Dodderidge gave the reaf@n, pages —_ 
becauſe the cliſe is a * debtor, and he came to his debtor, and of a rent 
diſtrained beaſts found there, and he cannot examine how they 1 
came there, or if the cloſe be hedꝗged or not; and opinio curiæ, in fee grant 


that that leſſor {han have a return. Palm. 4 3» Mich, I7 Jac. arent-charge 
B. R. Lacie's Caſe. | thcugh this 

A | be a charge 
en the land by his own ut, yet if his neighbour's cattle eſcape thereinto, and happen to 
be there levant and coachant they are diſtrainable, becauſe the land is debtor; this caſe 
was ad 1 Eyed in point in the Exchequer. 32 Mod. 178. Hill. 9 W. 3 B. R in Cale of Britton 
v. Cole. Holt Ch, J. cited it as adjudged Paſch. 18 Car. 2. Hodgſon v. Toobigle. 


4. A. ſeiſed in fee makes a leaſe for life, and after grants a reni- 
charge to B. If A.'s cattle come on the ground, B. may diſ- 
tran them, though he cannot diſtrain the cattle of the tenant 
in poſſeflion. Brownl. 32. Anon, 
F. A. ſeiſed in fee of a cloſe leaſed it to B. The cloſe ad- A en- , 
zoining belonged to C. The force between the 2 grounds had al- — TY 


car tor 
Uu 2 Ways 


— — — 
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— 
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— 
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20 years, qvays been made by A and theſe 20 Hate, cc. he had time out 
ns of mind B. the % rent was arrear, and for want of fences 
of tre next between the 2 cloſes, the bea/?s of C. eſcaped into the cloſe leaſed by 
grows, and H. 4 B. and A. diſtrained them jor his rent before C. had any no- 
rex tice of their being there; and in replevin by C. judgment was 
Ld. Not- given for A. in C. B and affirmed on error in B. R Niſi, &c. 
2 re- 2 Saund. 289. Hill. 22 & 23 Car. 2. Poole v. Longville. 

— it, Cited 2 Vern. 131. pl. 128. as the Caſe of Brodou v. Pierce. 


But the re- 6. And the Court relied much upon the caſc in 19 H. 5. 21, 

+= on b. where it is ſaid, that if the beaſts e/cape into any land, and 
554 J the Herd diſtrain them, that the diſtreſs is good, and that /evancy 
tween a and cuchancy is not material. 2 Saund. 289. Pool v. Long- 

diſtr:fsby ville. 

lord in his „ | | 

feigniory, and by 4 or upon dis own land for rent reſerved; for the lord has nothing to do with 

the tences or the land, and fo the fences being in repair or not, are nothing to him; but it eis not 

ſo as to the leſſor, who ought to repair either by himſelt or his tenant, or otherwiſe he ſhall 714: 

edvantzge of his own wrong : and to warrant this he cites D. 317. b. 318. pl. 9. 20 E. 4- 49. b. 7 

H. 7. 1. 10H. 7. 21. 15H. 7. 17. But if the beaſts eſcape into the land without any default in 


the fences, er the tenant of the land where, Ec, is net or tor þairthe fences, for default whereot-, 


the beaſts eſcape and are d:Rrained, it is not material to the lord or leſſor, whether they were 
levant or couchant or not. 2 Szund. 290. and fays he thinks the caſe hard to be maintained, 

Holt Ch. J. faid, he thought it hard to maintain the judgment in the Cate of Poole'v. Longville 
2 Saund. 283.that when the plaintiff 's inheritance» is cha; sed with the repairs, he ſhould take advan- 
tage of his own wrong in not repairing, by making the eſcaping cattle a diſtreſs for his rent, and 
it is not like the caſe of lord and tenant there quoted: for the lord has nothing to do with the land, 
but the charge of repairs belongs to the tenant. And per Cur, that judgment is fit to be conſi- 
dered. 6 Mod. 198. in the Caſe of Elmore v. Tucker. This Cafe of EL,1NORE AND 
Tuc was the fame point with that of PoorE axvd Loxorvitis; and upon demurrer was 
relied upon as a caſe in point; but after the Court had declared their opinion as betorc, it was 
ad)uurned, 


7. A. is ſeiſed of a 3d part in common, and B. of the other 
2 parts in common with A.—A. let; his 4d part, reſerving a rent. 
E. puts in his cattle, or a ſtranger by his licence; ſuch cattle are 
not diſtrainable for the rent, 2 Vent. 283. Hill. 2 & 3 W. & 
M. B. R. Kemp v. Cory. 


(C. c) Diſtreſs. In what Caſes ſeveral Diftreſſes 
may be for the ſame Rent. 


1. IF the lerd comes to diſtrain and takes an ox, which is nat 

ſufficient for the rent arrear, and there are then no more 
beaſts there, he may come at another time, and Yake a cow, and 
at another time, and take another cow, till he has ſufficient di- 
treſs. Br. Diſtreſs, pl, 96. cites the printed Abridgment of At- 
ſiſe, tit. Bar. 


2 Lutw. 2, If one take trop petit diſtreſs for rent, and after takes ano- 
«539. duc ther diſtreſs for the ſame rent, it is not good; for he caunot 


the reporter avow 2 diſtreſſes for the ſame rent; for it was his folly that he 

adds 2 , took not a better diſtreſs at firſt ; but note in the abridgment of 

— — the aſſiſes it is {aid that if there be nat ſufficient —_— 7 
| iſtraine 


i* | Giftrained, he may diſtrain again. Cro. E. 13. pl. 8. Hill, 25 5 2 
6s * Eliz. C. B. Anon. e 
by | that it had been pleaded that at the time of the caption of the firſt diſtreſs, there was not ſufficiens 
o- | d:/tr:ſs upon the land demiſed, and that the firſt diſtreſs was not but of ſuch a value, &c. 

as f | 

* | 3. 17 Car. 2. cap. 7. S. 4. Enacts, That where the value of the Made to er- 


cattle diftrained ſhall nt be _ to the full value of the arrears dife © nd to Om 


: : and Counties 
trained for, the party to whom ſuch arrears were due, his executors Pal\ccne. 19 


or adminiſtrators may from time to time diſtrain again for the reſi- Car. 2. cape 


5, It was 
due ef the arrears. a miſchief 


*. before this ſtatute, that in caſe a diſtreſs was too little one could not diſtrain again, be the demand 
nd | never ſo great, but the other might plead levied by diſtreſs, which ſhews that diſtreſſes could not 
wy 5 be iplit, Per Holt, Cumb. 346. Mich. 7 W. 3. B. K. Johnfouv. Bane, 
8 4. If one diſtrain again for the fame rent, the remedy is recap- 
tien, and if the ſheriff refuſe a replevin, an action lies againſt 
45 him, Farr, 118. Mich, 1 Ann. B. R. Anon. 
SLE . 
1 (D. c) Diſtrets. Pleadings in Avowry; Good. | 553! 
reot-, 
3s 2 > JT vas ſaid for law in a note, that in replevin, if the defend- 
ville ant avows for rent, and the p amtiff alledges tender upon the 
asf land, this fuſfices without tender in court ; for he is not bound to 
f tender but only upon the land; quod nota. Br. Avowry, pl. 
znfi« 40. cites 7 H. 4. 14. 
— 2 In treſpaſ , the defendant ford that the plaintiff held of Fe 8. 
* by fealty, homage, and ſuit 5f court, and 105. rent payable, &c. and 

tor the homage, fealty, ſuit, and rent arrear, he as bailiff dif- 

trained, the plaintiff ſaid, that he held by fealty, ſuit of court, and £ 
her 9, rent, abſque hc that he held in the manner as the defendant 
ent. alledged, and the other e contra, and as to the gs. rent aud fealty, 
are he ſaid, that non fuerunt inſecta, and it was found hat the plaintiff 
* hel! by fealty, and 9s. and n:t by homage and ſuit, and the plaintiff 


recovered, and the detendant brought writ ef error, and it was 
1cld by Coniſby, tlat to ſay that the fealty was infe@. ( not done 
i, net god; for he cught to fay in the Ai mative that it wal done, 
Hus per Cur, becauſe the awowry iz in the affirmative pro fidelitate 
infedta, therefore it is a good anſwer that the fealty non fuit in- 
fect, quod nota. Per CY. And it ſeems there that the ver- 


nt) dict ought to have beey that he did not hold by homage, fealty, 
ore BF ſuit, and 10s. rem, prout, &c. For this is the iſſue. Br. 
and Barre, pl. 73. cites 9 H. 7. 12. 
diſ- 3. In avgwry for rent- charge the plaintiff ſaid, that bis beaſts 
A- bed Fix default of incleſure of the tertenant, and he freſhly purſued | 
ben, and the defendant took them; the defendant faid they were \ | 
ano- /-ere 2 nights, and no plea without traverſing zhe eſcape or the | 
not Jreſh ſuit, and he may traverſe either of them. Br. Traverſe, 
t he per, &c. pl. 298. cites 15 H. 7. 17. | 
at of 4+ A. diftrains, and being aſked for what cauſe he diſtrained 
n he aſſigns a cauſe which is not ſufficient, and after an action is 
ined brought againſt A. he may avow the diſtreſs for another _ 
| Uu3 2 
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2 Le. 396. pl. 244, Mich. 29 Eliz. C. B. in an Anonymous 


aſe. 8 
3. Reſolved that an avowry may be for part Fa rent. 4 Le, 
4. pl. 13. Paſch. 31 Eliz. C. B. Anon. 
6. In replevin, &c. the defendant avowed for a rent-charg: 
deviſed to him, but did net alledge the land to be holden in focage, and 
therefore adjudged to be ill. Cro. E. 667. pl. 23. Patch. 41 
Eliz. C. B. Merryweather v. Stanton. 
The com- 7. A. avowed a diſtreſs for rent, ai/edging a paſiqſiau for a cer- 
mencement fan term cf years. It was inſiſted, that though in debt for rent 
of particu- it was 4 > thai 4; ; „ hat N 
e eee good, yet that it was not good in avowry; but it was an 
dught gene- ſwered, that ſo it might be in a formedon or real action, br: 
ax $aohgg this was only between leflor and leflee. And the court held it 
but no: & all one, and judgment for the avowant. 2 Show. 484; Mich. 
where he 2 Jac. 2. B. R. Seymor v. Paſhley. | | 


counts of a 


ein 8 Cro. C. 577. Hill. 15 Car. B. R. in the caſc of Scavige v. Hawking, ——— Jo. 
463. S. C. g 


8. 11 Ges. 2. 19. S. 21, Whereas great diſſiculties often ariſe in 
making awowries or coniſſunce upon diſlreſſes for rent, quilereute, re- 
hiefs, hericts, aud other ſervices, it ſhall and may be lawful to and 
fer all defendents in replevin ts ave or make conuance generally, 
that the plaintiff in replevin, or ether tenant of the lands and tenemeiit; 
wherecn ſuch diſtreſs was made, enjoyed the ſame under a grant 
or demiſe at ſuch a certain rent, during the time wherein the rent 
diſtrained for incurred, which rent was then and flill remains duty 
er that the place where the diſtreſs auas taken awas part of ſuch certain 
tenements, held of ſuch hendur, lordſbip, or manor ; for awhich tent- 
ments the rent, relief, herict, ar other ſervice diſiraied for was, at 
the time of ſuch difireſs, and fill remains du; without further ſetting 

[ 556 forth the grant, tenure, demiſe, or title of ſuch landlord, IC er, er 
equner of ſuch mancr, any lax or uſage to the contrary notwithſtanding. 
And if the plaintiff in ſuch action ſhall become n91ſuit, diſcontinue His 
action, or have judgment given againſt him, the dejondant in ſuch rt 


flevin ſball recover double offs of ſuit. 


(E. c) Avowry. Good; aſter the Fftate d. 


termined. 


I, A MAN leaſed for life, rendering rent, the rent was arrears 

and the tenant ſurrendered t him in reverſion; yet it 15 
agreed, that he ſhall have the rent due before the ſurrender 3 
but there he diſtrained, and after the tenant ſurrendered, And 
it was agreed per tot Cur. except Aſcue, that he may make 
evowry after the ſurrender , and it is not mentioned there whe- 
ther there was any exception in ſaving the rent upon the ac- 
ceptance of the ſurrender. Br. Rents, pl. 5. cites 19 H. 


6. 41. „ 


0 


„ 


„ 


ſonal ſervice, then the defendant muſt have a ſpecial juſtification; 


Rent, | 556 


2, If one diſtrains for a rent, and * Before the avowry the * Per Twil. 
eſtate determines, on which the rent was reſerved, the avowry ö 
ſhall be as if the eſtate had continued; for the avowant is to to akg. 


have the rent notwithſtanding, But if the diſtreſs was for à per- vouey or 
conuſance, 


for he cannot have the ſervice in ſpecie when the eſtate is de- ws 
termined, Vent. 250. Mich. 25 Car. 2. B. R. in the cafe of cauſe the 

Wildman v. Norton, favs, Note that it was ſo ſaid. _ Was 
Raym. 64. Hill, :4 Car. 2. B. C. in the Caſe of Palmer v. Richards. 


3. 8 Ame 14 ſor 17.] S. b. Ihereas tenants pur auter vie 
and leſſees for years or at will, frequently hold ever the tenements to 
them demijed, after the determination of ſuch leaſes. And whereas 
after the determination of ſuch, or any other leaſes, no diſtreſs can by 
lawv be made for any arrears of rent that grew due on ſuch reſdeftive 


leaſes before the determination theresf, it is hereby enatted, that it 


Hall and may be lawful for any perſon an perſons, hat i ig any rent in 
arrear, or due upon any leaſe for tife or lives, or for years, or at ; 
will, ended or determined, to diſtrain for ſuch arrears after the de- 
termination of the ſaid reſtertive leaſes, in the fame manner as they 
might have dene if fuch leaje or teaſes had not been ended or deter- 
mined, 

$. 7. Provided, that fuch diſtreſs be made within the ſpace of 6 
calendar months after the dete-mination of ſuch leaſs, and auring the 
continuance of ſuch landlord's title or intereſ?, and during the paſſeſ- 
fra of the tenant from whom ſuch arrears became dar. 

S. 8. Provided, that this a ſhall nat prejudice the crown, to re- 
caver and ſrije devis, fines, and forfeitures, due and anſwerable te 
the croton,. 


(F. c) Eſtopple. 


1 MN avows for a rent due ſuch a day, and is nongſuit, now 
he may avow for the /ame rent, and ſuppoſe the fame 

due at anther day; for he thall not be gabe by the record on 
which he was nonſuit. Arg. 2 Le. 3. pl. 3. cites 20 H. 7. [ cen 
2. After an * avowwry for rent due at a later day an avowry did. 44 8 C. 
may be for rent due at a former day; and the fame after a re- E 
every in an action of debt. But an + acquittance for rent due at Stabick.— 
a later day is a bar. Lev. 43. Mich. 13 Car. 2. B. R. Palmer —_— 
V, Stanage, 4 name — 


Keb. q5. S. C. — * Show. 9. in the Caſe of Piltarfe v. Darby. —— 
Bendl. 186. pl. 228. S. C.— 


Palmer v. Stavick. 
ty. P. D. 271. pl. 26. Hill. 10 Eliz. Morton v. Hopkins. 
Mo. 87. pl. 219. S. C. — Aud. 14. S. C. 
J. Per Powe) J Corb. 60. 


3. J. S. Jed Froſter-Court farm of A. by leaſe at 2631. a year, 
and alſo a farm called Pikes of A. at will, at 221. J. 8. paid 
1371, 10s. to A.'s ſteward, who gave J. S. a receipt thus (viz.) 
received then of J. S. the ſum of 1371, 10s, in full for half a year's 


rent due at Lady-Day laſt paſt. A bill was brought by A. to be 
Uu relie ved 


Ihe acquittance ought to be under hand 6d 
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relieved, but the Maſter of the Rolls diſmiſſed it, in regard J. S. 
might have his action at law for the rent of Pikes, notwithſtand- 
ing the gencrality of the words of the releaſe. But on appeal 
the Lord Chancellor faid, he was not ſatisfied that A. had re- 
medy at law, as both theie lands might formerly have been held 
together, and the general words in the leaſe might potlibly extend 
to Pikes, contrary to the intent of the parties; and that if A. 
ſhould not recover at law, his lordihip muſt relieve here; and 
ſo it would be ſending it to law in order to have a new bill. And 
therefore decreed an account, Sel Caſes in Chan. in Lord King's 
Time 1, 2. Mich. 1724. Lord Lucy v. Watts. 

4. A tenant got a receipt in full to the date; bill was brought 
for account. The tenant inſiſted he was not obliged to any ac- 
count previous to the receipt; becauſe his voucher might be loſt, 
and not preſerved on account of the receipt; ſo that he might 
be made to ſuffer, not through any default of his own, but by rely- 
ing on the receipt. But there being great reaſon to believe the re- 
ceipt inſiſted on was obtained either through fraud or by miſtake, and 
that the tenant had not paid all that was due to the time of the 
receipt, account as ordered to be taken previous to the receipt; 
and to pay cafe. Sel. Caſes in Chan. in Lord King's Time 2. 
Mich. 1724. cited in the Caſe of Lord Lucy v. Watts, by Mr. 
Talbot, as decreed about 2 or 3 terms before, in the Caſe of 
Bacon v. Harris. 


(G. e) Rent dubled. By Holding over. 


I. 4 Ges. 2. 28. ENACTS, that 7 if tenant or tenants for life or 
. years, or others in paoſſeſſian of lands, c. by, 
er under, or by colliſton, with ſuch tenant ar tenonts, ſhall aui fully 
hold over, after determination if ſuch term, and after demand made, 
and notice in writing er delivering p:ſe/ſi91 by the landlord, his, her , 
or their agent, lawfully authorized, ſuch perſon, .o wang over > Jo 
pay at the rate of double the value, io be recovered by cen of debl in 
any of his majeſiy's courts of record, and defendont Hall give bail, ani 
againſt which there ſhall be no relief in equity. 

2. 11 Ges. 2. cap. 19. /. 18. Enacts, that 7 ca du ſenas t foal 
give notice of his intention to quit the premiſes, and = ul nat accord- 
ingly deliver up the Peffron at the time mn ſuc h notice contain: 4, 3 
ſaid tenant, his executors or admini/!; alot, ſhall pay da the lunillis 


double the rent which he ſhould other wiſe have fail. 


(H. c) Pleadings in Debt for Rent. 


| Dur Brooke I, A MAN leaſed for years, rendering rent, and made indentur? 
with divers covenants ad quas quidem conventiones perim- 


”  flendar, &c. obligavit ſe et hered. ſucs per præſentes, but it did nit 
appeal 


Bent. 


appear in what ſum, and in action declared for rent arrear; and 
the defendant ſaid, that ſuch a day the plaintiff entered upon him, 
judgment if for any rent due after, &c. And as to the rent 
before, he ſaid, that he has made gree; and it was held a 
good anſwer by naked averment, notwithſtanding that he de- 
clared upon indenture ; ſo of levied by diſtreſs upon the land, 
&c. Br. Dette, pl. 38. cites “ 45 E. 3. 4. & 46 E. 3. 1. 


defendant pleaded entry of the plaintiſi before the rent arrear, and were at iſſue, and p 


£58 
amounts 
only to the 
general 
iſſuc. Ibid, 
In debt 
againſt 
leſſee for 
years upon 
arrears of 
rent, the 


aſlea for the 


plaintift; and therefore he recovercd, notwithſtanding that the detendant alledged jeofail that the 


plea is no plca ; for it is a good plea. Br. Dette, pl. 28. cites 34 H. 6. 24. Br. Dette. 
pl. 176. cites S. C. and Fitzh, Barre 209. 

2. Debt upon 4 leaſe by indenture, which 9villed, that the leſſce But in debt 
repair the houſe at the ceſis of the leſur; it is à good plea in debt — 
for the rent, that he has beitowed it upon the reparations. Br. rent, and 30 
Debt, pl. 235. cites 2 R. 2. | | marks ar- 

rear, &c. the 


defendant ſa d, that he expended it in reparations of the tenements leaſed by command of the leſſor, 
judgment; and held no plca pet tot. Cur, For he is not bound to obcy ſuch command, and 
alſo the leſſce himſelf is bound to the reparation if no mattes be ſhewn to the contrary, But per 


Brudenell Ch. J. if leifor be bound te the reparation by covenant, it is a good plca, as above - 
Br, Dette, pl. 27. ciics 34 H. 6. 17. 


3. $2, that the plaintiff diſtraint the defendant, and id the Ita man has 
diſtreſs for thc rent by a/fent of the defendant, Br. Dette, pl. Nine due to 
5 m he hag 

235. cites 2 R. 2. 


his election 
5 to bring dbt .. 
or to diſtrain, and if he brings debt after diſtraining, the defendant may plead levied per diſtreſs; 
tor by diſtrarning he has determired his elelion bor that time; for otherwiſe he might have two 


judgments, vir. return irreplevileble, and judgment in debt; to avoid which he may, in that 
caſe, plead levied by diſtrets. Fer Holt Ch. J. 12 Mod. 330. Mich. 11 W. 3. B. R. in the 
Caſe of the King v. Speed. — The Reporter makes a quere, how it would have been if leffor 
had diſircined, aud the cattic had died in the pound. Ibid. 


4, In debt upon a leaſe of tithes, levied by diſt eſs is no plea z 
per Skrene ; becauſe there is no land in which he can diſtrain, 
and he cannot diſtrain by the tithes ſevered; for this is the 
thing leaſed. But Till contra. Br. Dette, pl. 234. cites 11 H. 4. 
40. | | 

5. In debt upon a leaſe for years, the defendant ſaid that where 
the plaintiff has counted un a leaſe rendering 4 marks per ann, that 
the leaſe was rendering In per annum and as to the 1ſt term, 
he has been always ready, and yet it, and brought the money into 
cout; and as to the ther nithing arrears, which ſeems to be no 


* 


plea, but that he ores ti, in debt, &c. and nothing arrear, 
in avowry, &c. and to the ret the plaintiff entered into the land befare 
the day of payment, And per Rolf, the firit plea goes to all; but 
it ſeems that the defendant ought to traverſe that the leaſe was not 
made rendering 4 marks, &c. Br. Deux Plees, pl. 1, cites 3 H. 6. 
19. | 

6. In debt upon a leaſe for years of land, or upon arrears of 
account before auditors, he may ſay nen demiſit, or nul tiel ac- 
count ; for there he cannot wage his law. Br, Dette, pl. 88. 


cites 8 H. 6. 5. Debe 
7. De 
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7. Debt upon a leaſe for years in London, the defendant ſaid 
that the cuſtom of London is, that the leſſor ſhall repair the 
tenements ſufficiently, and that before the day, &c. the houſe 
became /o ruinous by * tempeſt, that he could nat abide in it, and he re— 
queſ?ed the plaintiff to amend it, and he would not, by which before 
the day he left the hauſe, judgment ſi actio; and the opinion of 
the Court was, that it is no plea, Br. Dette, pl, 18. cites 

27 H. 6. 10. 
Br.Traverſe 8. Debt upon arrears of a /e % for years in the county of Middle- 
per, &c. Pl. fox of land in the county of Kent, the defendant pleaded payment in 
—— the county of K. where the land is, And per Moile J. this is 
Sc, that good plea to plead it in the county of K. where the land is; for 
. it may be that he paid it by diſtreſs, or upon the land without 
tvicd by diſtreſs, but it is 77 plea in any other county without anſwering to the 
4 rel upon debt, But per Aſhton, it is no plea, but /hal! ſay that levied by 
. „ @ifireſs, and then a gecd plea and it is no replication that he did 
3s no plea not diſtrain, for this is not traverſable, And per Aſhton, the 
that he did payment is a good plea in a foreign country, which does not 
1 ſeem to be law; and Priſot and Danby were abſent. Br. Dette, 
levied it or Pl. 118. cites 37 H. 6. 10. 
had pay- 
ment any wey, it is ſufficient. ————In deb! upon a leaſe for years, the deſendant ſaid that 
the plarat'f levrtd ! the rent aforeſaid by diſtreſs, &c. and the pla: nti/f ſaid that he did not levy the money 
@for:jard prout, &c. and a good iſſae. Br. Iilues Joines, pl. 33. cites 1 E. 4. 3. Br, Ne- 
gauva, &c. pl. 46. cues S. C. 


9. In debt upon lea fr years, tender upon the land, and refu- 
fel of the plaintiff is no plea; for he thall anſwer to the debt. 
Contra in avowry ; for there he is to have return, and ought 
not to diſtrain, if tender was made. Br, Dette, pl. 216. cites 
14 E. 4. 4. 

10. In debt the plaint of counted uam a leaſe for years by iuden- 
ture, yet the defendant may plead that nibil debet per patriams Br. 
Bar, pl. 110. cites 10 H. 7. 24. 

11. Debt upon a leaſe if a many. Keble ſaid that 408. rent, 
and 100 acres of land make the manor, and the leſſor had nothing 
in the manor at the time of the demiſe, and a good plea z for 
then the ſervice ſhall not pals. Br. Dette, pl. 249. cites 16 
H. | 

= Note by award, that if a man cornts in debt that he leaſed, 
and does nt ſay that 2 was jeiſed and leaſed, it is well by way ot 
writ or count, and the ſame in formedons. cui in vita, &c. Quad 
dedit, or quad demiſit, without ipeaking of ſeiſin; but in bars and 
all pleadings, he ſpall ſuy that he was ſciſed and leaſed, &c. - gave, 
&c. quod nota. Br. Pleadings, pl. 47. cites 21 H. 7. 2 

13. In debt for rent, the defendant pleaded an extent of land 
by a firanger upen a ſtatute acknowledged l fore the demiſe, but ſhewed 
that the /iberate was executed after tho rent was due. The plaintiff 
demurred, and had judgment, becauſe the extent was before the 
liberate executed. Hob. 82. pl. 108. Hill. 10 Jac, ——ͤ 
. cos. Us 

14. In 
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14. In debt for rent by executor for rent due after death of tel. 
taflor, the declaration did not ſet forth that teflator was poſſeſſed for 
years, ſo that it might be intended that he was ſeiſed in fee, 
eſpecially as in the leaſe there was an exception of trees, with 
liberty to cut them, and if he was ſeiſed in fee, then this rent 
would belong to the heir; but this being after verdict, the Court 
held it good, for that had the teſtator been ſeiſed in fee, the 
jury upon nihil debet pleaded would have found for the de- 
fendant; but they all agreed the declaration had been ill upon 
demurrer, Sid, 218. Mich. 16 Car, 2. B. R. Bickerſtaff v. 
Purdue, | 

15. Error of a judgment in B. R. in Ireland, in deb? for rent 
on a leaſe, paying on 1} Septeinber yearly 741, by equal portions; and 
demanded 1ccl. fer rent for 1 her and an half. The errors af- 
ſigned were, 1ſt, That the rent is a duty payable yearly on the 
11t of September, and the words (by equal portions) are idle and 
ſurpluſage, and ns half year's rent can be due. 2dly, The rent for a 
year and a half amounts to 111. and the plaintiff demands but 
1001], which is lets than is due, and des net fpeww bow the rent is D 560 J 
ſabigſied. The Court held that the judgment ought to be re- 
verſed for both cauſes, but this being the firſt time of arguing 
it, and none ready for the defendant. Adjornatur. 2 Lev. 4. 
Paſch. 2; Car. 2. B. R. Hulme v. Sanders. | 

16. Debt for rent, defendant pleaded actio non, &c, quia die, 
&c. that it became duc, paratns fit & adhuc paratus exiſtit ſol- 
vere & profert hic in ur. the money on demurrer; the plea 
was adjudged ill becauſe he did 7 plead obtulit. 2dly, The plea » 
goes not to the action, but in excuſe of damages only, Quzere 
of the firſt reaſon ; for rent is demandable, otherwile of a ſum 
in groſs, which is payable without demand, 2 Lev. 209, Mich, 
29 Car. 2. B. R. Beveriham ». Oſborne, 

17. Debt for rent, defendant pleaded that / avas at the houſe 
on the day, Oc. an hor bee e fun-riſe, and ſlaid there til ſun-ſet 
ready to pay the rent, and that no body was there to receive it, and 
that ſince that day he always was, and yet is ready, &c. Per 
Cur, The plea is good without a tender; but it had not been io 
in an action of debt on a bond, for there tender muſt be ſet forth 
to ſave the breach of the condition. Raym. 418. Mich. 32 Car. 2. 
Br. Crouch v. Faſtolfe, | 

18. If an evidtion be pleaded in bar to rent, it muſt he to ret 
grown due after the evitien. 2 Vent. 68. Trin. 1 W. & M. C. B. 
in Caſe of Baynton v. Bobbet. 

19. A leaſe for a year, rent payable quarteriatim, and not ſaid 
to be at the moſt uſual feaſts or days of payment, and avawry was 
made for rent due ad feſtum Michael, whereas it ought to have been 
the 23d September, according to calculation, Eyres J. faid, if 
he had declared of a rent arztro at Mich. it would have been 
well; but here it is for a rent due at Michaelmas; ergo not 


good, 12 Mod. 5. Paſch, 3 W. & M. B. R. Smith v. Brom- 
| 20, If 
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Dernrreron 20, If you bring debt er annuity, and part of the quarter is paid, 
— you muſt actncxuledge ſatisfaftion for that, and declare for the rdue, 


becauſe the 

arowry was 12 Mod. 72. Paſch. 7 W. & M. B, R. Anon. 

only for part 

of the rent. rithout ſhewing kow the reſt was ſatisfied. And per Holt, if the rent of a quarter be 
z0 l. and you avow only for 10}. you muſt ſhew how the reſt was ſatisfied, jutt as in declaration 
for par: ot a debt due upon a bond; and tor this RotT and SamBack's Cate is clear. 12 Mod 
84. Mich. 37 W. 3. B. R. Johuſon v. Baynes, cites 1 Cro. 1c3, 104. | 


(I. c.) Pleadings. In what Cafes he ſhall con- 
clude his Plea with { And ſo Nil Debet. 


1. DET upon a leaſe for years rendering rent, the defendant 
fleaded that the plaintiff difſeiſed J. S. and leaſed to the de- 
fendant, as in the declaration, 9v49 entered ſuch a day after the day 
of peyment, before which entry riens arrear ; and this riens arrear 
is no plea in debt, but /hal! /ay uihil debet; and after he, by ad- 
vice, tock the entry and diſſeiſin by proteffation, and for plea nihil 
debet; quod nota. Br. Dette, pl. 13. cites 20 H. 6. 20. 
8 P. Br. 2, Debt in Middleſex upon a leaſe of land in Effex, “ lJewvied 
Dene, pl. by diſtreſs priſt, is a good plea, without ſaying nihil debet, be- 


28 H. 6. cauſe the land is in another county, and this ifſue is to be tried 
that it ia Where the land is; the plea was accepted without anſwering 


good ples over to the debt; quod nota. Br. Dette, pl. 95. cites 22 H.6. 13, 


Bor, ue 3. Se, though it be brought in the county where the land ir. Per 


in debt in Cur. Br. Dette, pl. 95. cites 4 H. 6. 5. 

the ſame 
—— where the land is, it is no plea, / he does not ſay over, and fo nihil debe; for where the 
land is, there the debt may well be tried. Contra where the land is not, Br. Dette, pl. 20, 
cites 28 II. 6. 6. a 

| 61 If payment in another county, or “ levied by diſtreſs, be pleaded, be ſhall con- 
U 5 ] clude, and ſo nikil debet. Br. Dette, pl. 27. ciics 34 H. 6. 19, ————*S. P. 


Br. Dette, pl. 38. 


S.P. Per 4. Debt in Middleſex upon a leaſe for years of land in Eſſex 


Priſot. Con- rendering rent, the defendant pleaded payment at D. in the county 
tra where an * * . , * * 
the action / E. where the land ic. And the opinion was, that it is no plea 


is brought without ſaying, and fo nihil debet. Br. Dette, pl. 96. cites 


=o phe 22 H. 6. 36.— And Newton accordingly, in debt the ſame year, 
made; per fol. 35. for payment is no plea, but where the defendant canns3 
Priiot, and quage his law, as here, Ibid, | 
there ad- 
mitted, that in debt upon a leaſe for years, payment is a good plea, Quod mirum, that he ought not 
to anſwer to the debt, therefore quere inde ; for it it be law, the reaſon ſeems to be inaſmuch 
as the defendant cannot wage his law. Br. Dette, pl. 24. cites 32 H. 6. g. But in debt 
n a leaſe for years, the defendant pleaded payment in another connty, and without ſaying, and 
Jo nihil debet, and yet awaraed a good plea. Br. Dette, pl. 77. cites 9 H. 7. 2.— Payment in 2 
foreign country, is a good plea with acquitiance, but if he pleads it in the ſame ceanty, he fhal! 
conclude, and Jo nikil dibet, Br. Dette, pl. 238. cites 11 H. 7. 4. 


c) Pleadings 


E 
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(K. c) Pleadings in Caſes of Re- entry. 


t. TRE SPASS, the defendant pleaded a leaſe of the plaintiff, and 

the n replied by re-entry for non-payment, by condition 
#pon the leaſe, and the defendant rejoined by agreement between them 
by parel, that the defendant fhall retain the rent for bearding the plaiu- 
1 / at his table by 10 weeks, and well. Br. Replication, pl. 60. 
cites 47 E. 3. 24. 

2. In treſpaſs, the defendant juſtified by leaſe for years by deed, and 
the plaintiff faid that it was reſerving rent, with clauſe of re-entry for 
default of payment, and that the rent was arrear by 6 weeks, by which 
he re-entered, And per Cur, he ought to ſhew a demand, Br. 
Entre Cong. pl. 2. cites 20 H. 6. 30, 31. 

3. In writ of entry by an abbot of 51. rent, the defendant pleaded Br. Entes 
as to ſome of the rent iſſuing out of ſo much of the land out of which, &c. == 
a plea lo the writ, and as to ſome rent iſuing out of the tenements, cites 8. C. 
Þors de fon fee, and as to ſome rent iſſuing out of the reſt non diſſei- 


vit. And it was held ill pleading ; for he ſhall anſwer as tenant 


of the land or pernor of the rent, and then thall plead; and alſo 
he ought to divide the parcels of the rent, and ſhew how much 
is iſſuing out of one parcel, and how much out of the other, and 


_ plead in bar; and fo he did. Brooke ſays, and fo ſee that where 


it is ſuppeſed by the avril that it is one entire rent, the defendant ſhall 
be compelled to plead to it as to ſeveral rents, Br. Rent, pl. 16. 
Cites 5 E. 4. 80. 

4. A. made a leaſe for years rendering rent, and a re-entry Mo. 141. 
for non- payment; and at the day a „ranger demanded the rent; _ 0. 
leſſee aſked what authority he had of the leſſor to demand the chat he was 
rent, and becauſe he was a cozening fellow, and one that was - a man of 
trioufly infamous, and would not ſhew any authority, the leſſee 4 
would not pay the rent; and thereupon A. entered, and his u 
entry adjudged lawful; for a command to receive rent may 49 actions. 


be by parol. Cro. E. 22. Mich. 35 Eliz. C. B. Sir John Souch's aller fad, 
Caſe, that it _ 


ſwear that this was true, that the leſſor ought not to enter. And one was immediately {worg 


that he was of ill fame, and the notes of the records of the outlawries were ſhewn, and then the 
zuſtices diſmiſſed the leſſee, 


5. If the rent and reverſion are extended upon a ftatute, or 
ſeited into the king's hands for debt, if the leſſee pays the rent 
according to the extent, the ſame is not in any danger of the 
condition; for that now the leſſee is compellable to pay it accord- 
ing to the extent. 3 Le. 113. pl. 150. Trin. 26 Eliz. in the 
Exchequer. Biſhop of Briſtol's Caſe, 

6. If the condition was, that if the rent be behind by the ſpace of — 562 J 
a year, &c. and no diſtreſs, c. per totum tempus predict, then to 
re- enter. If there be a diſtreſs there at any time of the year, 


though none be there the laſt day, yet the condition is not 
broken. 


— — Bh — 
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broken, Cro, E. 764, pl. 2. Trin. 42 Eliz. B. R. Grigg v. 
Moyles. | 

7. Lenor enters, by reaſon of a condition upon non-payment 

of rent, and afterwards brings debt for a ſubſequent rent, he muſt 
ſhew a re-entry by the leſſee to revive the rent, or elſe the action is 
barred by the leflee's pleading the entry of leflor for the prior 
rent, Per 2 juſt. againſt 1. Bulſt. 205. Paſch. 10 Jac. Collins 
v. Goldſmith. 

8. Where an entry is 77 awid a freehold, there the ſame ought 
to be pleaded by indenture for the condition ; but otherwiſe where 
to avoid a /eaſe for years, being but a chattel, 3 Bulſt. 296. Mich. 
1 Car. B. R. Potter v. Foſter. 

9. Plea that he ſtaid on the land demanding the rent u/que ad 
ccaſum Helis, without ſaying ps? occatum ſolis, is good. 3 Bult. 
296. Potter v. Foſter. 

10. Leaſe with a clauſe of re-entry, if Ir before the day of 
payment enters into part of the lands let, and at the day he makes 
a demand of the rent; in this caſe non-payment and a re-entry 
ſhall not make the leaſe void ; for the rent was ſuſpended at the 


time of the demand; fic, dictum fuit, Sti. 446. Paſch. 165 5. in : 


Caſe of Timbrell v. Bullock. 


(L. c) Pleadings in Afiſe, &c. for Rent. In 
what Caſes there mult be Profert, or Mon/trans 


of Decds. 
hes ᷑.. SSISE ef rent, the defendant pleaded hors de ſon fee, &c. 
land, parcel the plaintiff ſaid, that he 1s the lord of the manor of B. and 


oi the ma- f hſe auhoſe eftate he hath, in the ſaid manor have been ſeiſed of the 


as gy ſame rent whereof, &c, and it was held that he ought to thew 


befo | . 
— of deed of the purchaſe; for he cannot claim it by que eſate with- 


3 '0 out ſhewing deed thereof where it is a rent in groſs, as it ap- 
or tne 


chief lord, Pears to be here, and not parcel of the manor, nor appendant 
and render- to it, Br, Monſtrans, pl. 91. citcs 22 Aſſ. 53. 

ing rent to 

the donor and his heirs lord of the manor, ſuch rent may be preſcribed for without ſhewing ſpecialty 
@s parcel of the manor. Per Thorp. Br. Monltrans, pl. 91, cites 22 Aff. 53. So of a rent re- 
ferred for equality of partition, which has gone with the manor time out of mind, it may be pre- 
icribed for without ſewing ſpecialty, Per Thorp. Br. Monſtrans, pl. _ cites 22 Afl. 53— 
And it was agreed that if a man purchaſes rent-ſervice, and gets ſerſin, he ſhall have aſſiſe without 
mewing deed thereof, and yct it cannot be purchaſed but by deed, and this by reaſon that it 15 
of common right, therefore ſhall not ſhew ſpecialty after ſeiſin. Contra of a rent-charge and vent- 
fecb, and the reaſon is becauſe the rent may be claimed by a que eftate without ſhewing deed, where 
it is claimed as parcel or appendant to the manor where the land is, becauſe the manor or 
land may paſ; by livery without died, and then the rent goes with it, By. Monilrans, pl. gt. cites 


22 All. 52, 


Ibid. pl. 62. 2. 415 F rent, the plaintiff preſcribed in him and his anceſ- 
ES tors, and thoſe whoſe eſtate his anceſtors had in the ſame rent, 
that be to hold, &c. and the title adjudged good without a ſhewing ſpe- 
_ 3 cialty of que gate, and error thereof brought, and the judgment 
la tet. Was affirmed, Br, Monſtrans, pl. 91. citcs 23 Afl. 6. : 

| paſs 
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ils the defendant conveyed by que eſtate of B. and the plaintiff intitles himſelf by a ranger, 0 4 
&c. and there it was ſaid he who intitles to himſelf to a rent by que eſtate ſhall ew dard | 
Per Littleton, Br. Monſtrans, pl. 122. Citcs 18 E. 4. 10. 


3. In aſſiſe, the plaintiff preſcribed in J. S. and his anceſtors 
in the rent time out of mind who grented it to T. who deviſed it 
to the plaintiff by cuſtom z and per Cur. he ſhall ſhew the deed [ 563 } 
to T. quod nota, Br. Monſtrans, pl. 101. cites 38 Aſſ. 28. 
4. A. granted all his ęſtate reſerving a rent, he ſhall not have an 
action thereof without ſhewing deed of reſervation, for he has 
not any reverſion in him. Br. Nionſtrans, pl, 133. cites 43 Aff. 
46. and 12 H. 4. 17. 
5. AMiſe was brought by W. P. of 26s. 8d. of rent granted to 
him fer liſe by J. S. out of 5 marks of rent, which he had in T. 
in fee with diftirefs in all his lands and rents in T. But it was 
not adjudged whether he ſhould ſhew the iſt deed of 5 marks a, 
rent; for the Court held contra querentum, inaſmuch as a rent _ "1 
cannot iſſue out of a rent as it ſeems. Nevertheleſs per Paſton, | 
| 
| 


A U 


SE 


r 


. „ c a Sita 


Weſtbury, and Rolfe, he may maintain the aſſiſe without ſhew- 
ing the fr/? deed, becauſe he has no more than a particular ęſtate; 
but it was not denied but that if he had the intire fee-fimple he 
ought to ſhew the 1it deed notwithſtanding parcel only of the 
rent be granted, and not the whole. Br. Monſtrans, pl. 5. cites 
3 H. 6. 20. 
6. If reut parcel of a manor, or appendant to an office, or rent re- 
covered in value for land tailed le thall be in demand, the de- 
mandant ſhall not thew deed, for by a grant of the manor or 
office the rent paſſes, and where it is recovered in value the 
record fhall terve. Per Keble, Br, Monſtrans, pl. 112. cites 
12 H. 7. 11. | 
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(M. c) Eguity. Caſes in Equity relating to Rent. 
1. LCR Zouch deceaſed, late father to the plaintiff, did give 


the manor of W. with the appurtenances in the county of 
Dorſet, intailed to the father of the defendant, reſerving 40l. a year 1 
rent to him and his heirs; and after, about 3 years laſt paſt, 
granted 251, parcel of the ſaid rent, to the plaintifts for their 
lives; and the defendant's father ae ned, and paid the rent to 
the plaintiffs, until about 2 or 3 years before his death, which was 
about 6 years ſince, ſince which time the defendant, being iſſue 
in tail and ſeiſed, refuſed to pay the ſaid rent, but was ordered 
by this Court to pay it, if he. thew not good cauſe to the con- 
ws Cary's Rep. 131, 132. cites 22 Eliz. Zouch v. Sidden- 

am, 


2. The plaintiff ſeeks relief by way of contribution, for that 
one of the defendants has @ rent-charge out of his, the plaintiff's, 
lands, and one other of the defendant's lands, and yet ſeeks to lay 
the whole burden of the rent-charge upon his the plaintiff”s 
lands; and becauſe the defendant would not anſwer, therefore 

| | an 
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an injunction is granted for ſtaying of the ſuits for the rent; 
Cary's Rep. 132. cites 22 Eliz. Dolman v. Vavaſor, 

3. Where a man made title to a rent-ſect, of which there was 
29 feiſin, nor for which he had any action at the common law, 
and prayed help here, it was denied upon conference had by the 
lord-keeper with the judges, Cary's Rep. 7. cites Mich. 1596. 
Anon. | | | 

4. The Court is of opinion, that the plaintiff having ſuſpended 
his rent, there is no reaſon but that the defendant ſhould detain 
it, by reaſon of the plaintiff*s af, Toth. 267. cites 31 Eliz. fol. 
312. Warren v. Towler. 

5. Leſſee for 40 years from Q. Eliz. made a leaſe for 21 years ren- 
dering rent. The patentee granted totum ſtatum ſuum to J. S. the 

plaintiff, to whom the andere refuſed to attorn, or pay the rent; 
but Lord C. Elleſmere decreed him to attorn, and pay the rent 
and arrcars, unleſs cauſe, &c. For J. S. could not compel the 


L 564 1 tenant to attorn, yet without attornment the reverſion, to which 


the rent was incident, was in J. S. Mo. 805. pl. 1092. Mich, 

| 5 Jac, in Canc. Shute v. Malory. | 
S. C.ciied 6. A rent was deviſed without diſtreſs, yet the tenant has been 
_ 9% decreed to pay it; becauſe without ſeiſin he has no remedy, and 
Ys - * yet the rent is in the deviſee by the deviſe. Said by Lord C. 
adds a rea- Elleſmere to have been ſo decreed. Mo. 805. pl. 1092. in the 
ſon, viz. be- Cafe of Shute v. Malory. 
caule by in- 5 ö a 
tendment the tenant of the land was inops conſilii at the time of the deviſe. But Lat. 147. cited 
there 18 a D. P. and I ſuppoſe miſprinted. 


7. If the /r enters, and ſuſpends his rent, he ſhall not have 
his remedy in equity for it; for it is contrary to the law. Per 
Doderidge, and not denied by any. Noy 82. in the Caſe of 
Vincent v. Beverly. | 

8. If a man grants a rent-charge out of all his lands, and after- 
auards ſells the land by parcels to divers perſons, and the grantee of 
the rent vil from time to time /evy the whole rent upon one of the 
purchaſors en/y, he ſhall be eaſed in Chancery by contribution 
from the reſt of the purchaſors, and the grantee ſhall be re- 
ftrained by order to charge the ſame upon him only, Cary's Rep. 3. 
Anon. | | 

9. One was relieved againſt an extinguiſbment of rent, Toth. 
270. cites Mich, 2 Car. Halliley v. Skarret, and Sheedon v. 
Gibbs, 

10. Judges were of opinion, that a rent paid for a long time 
{ although no aſſurance could be produced thould be decreed to be 
paid. Toth, 270. 

11. A rent-charge decreed, though no evidence, Toth. 270. cites 
Hill. 10 Car. Churchil v. Brewer, | 

12. Concerning rents which have been paid, by reaſon of a 
lang conflant payment, Decrecd, Toth. 270. cites 12 Car, Cæſar 

vi. Gater, | i 


13. An 


Bent. 


13. An annuity was deviſed by wwill, and by the ſame will the 
fame lands devijed to an half-brother of the deviſee of the annuity 
this being a rent-feck without ſeifin, and no power of diſtreſs, 
and the dewifee of the lands having promiſed to pay it, the Court de- 
creed the deviſee of the lands 2% give ſciſin of the rent to the de- 
Viſee of the annvity. Chan, Caſes 147. Mich. 21 Car. 2. in 
Cate of Davy v. Davy, cites 22 June 1644. Ferris v. Newby. 
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S. C. cited 
N. Chan. R. 
1 2 4+ Th Caſe 
of Darcy v. 
Darcy. S. C. 
—— Toth. 
269. cities 43 
Elz.Lib.B. 
fol 736. 
Ferrers v. 


Newby & al. that the Court allows ſeiſin to a rent-ſeck, — 4 Le. 184. pl. 282, Mich. 30 Hliz. 
C. B. in HaLTox's Cate, it was agreed by all the juſtices, that where an annuity or rent is 
granted to one for life or in fce, and the deed is executed, ſcaled, and delivered, but no ſeiſin 
is given to the party of the rent or annuity, the Court of Chancery may decree a ſciſin of the 
rent to be given, and the rent to be paid to the grantee, and that was ſaid to have been 9ffentimes 
d:6recd in the faid Court of Chancery. — 8 P. Arg. And admitted by the counſel of the otner 


Side, Chan. Caſes 79. in Caic of Thorndike v. Allington. 


14. A deviſe was to the plaintiff by the defendant's father 


(whoſe ſon and heir the defendant was) of 20/. per annum out of 


a rectory, with a clauſe of diſtreſs for non-payment. The glebe be- 
longing to the rectory was but of 404. per ann. And the tithe 
not being ſubject at law to a diſtreſs, and ſo no ſufficient remedy 
at law for the rent, the plaintiff thereupon brought his bill to 
have the whole rectory liable to the rent, and the defendant de- 
creed to pay it. On the defendant's part it was inſiſted, that this 
Court ought not to extend a remedy beyond what the deviſor 
appointed, and the plaintiff muſt take ſuch remedy as by law he 
might. The plaintitF's counſel replied, that the deviſor gave 
the annuity out of the whole rectory, and intended the tithe as 
well as the glebe ſhould be liable to it. The Court decreed, that 
the avhole rectory be liable to pay the annuity, and that the de- 
 fendant do pay the arrears and coſts. Chan. Caſes 79, 80. Hill. 
13 & 19 Car. 2. Dr. Thorndike v. Allington. 

15. A rent or penſion of 11, 145. per annum, was granted by 
King H. 6. to Eaton College, iſſuing out of certain lands; the 
college brought a 61! againſt the executor of the terte nant for relief 
as to the arrears due in his teſtator's life-time, ſuggeſting that 
the college did not bow the lands charged, and fo could not dif- 
train, and that though the perſon of the tertenant was not 
chargeable with the rent at law, but only the land by way of 
diſtreſs; yet ſince the zeftatrix had held the land, and did not pay 
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the rent, it was inſiſted, that the perſonal eſtate of the teſtatrix 


was augmented thereby, And ſo the Maſter of the Rolls gecreed 
the executor to pay the arrears as far as be had aſſets of the teſtatrix's 
eſtate, Chan, Caſes 121. Hill. 20 & 21 Car. 2. Eaton College 
v. Beaucheap and Riggs. 

16. The bill was for 31. due for a rent of 5s, per annum, 
arrear for 12 years. The plaintiff ſuggeſted, that the dreds by 
which it was created were 4%; and there was proof of @ conſtant 
payment till the 12 laſt years. The Maſter of the Rolls decreed 
payment of the arrears and growing rent, becauſe he ſaid it was 
uncertain what kind of rent it was, and ſo no remedy at law. 
Chan. Caſes 120. Hill. 20 & 21 Car. 2. Collet v. Jaques, 

Vor. XVIII | Xx ( 


A bill was 
to be reliev- 
ed touching 
two ſeveral 
rents pur- 
chaſed by 
the plaintiff, 
of 3s. 2d. 
Der annum, 


iſſuing 


OI — os = 


— —— 


iſſuing out of lands, the bill ſuggeſting the rents had been confiantly pats roms ot of mevid du, that ue ann 
coul i not recover at law, no? frowing the nature of the rert, whether rent-c175e, (ert ice, 07 reut-ſeci, arg ** 
the boundaries of the land being uncertain; fo that they could not at law declare what the precite- | 
neſs as was required in an avowry ; and ſeveral precedents being produced, where the Court had that 
relieved in theſe cafes, and amongſt others Sir William Beverſham's Caſe, who had a decree for give 
a rent of 2s. 3d. per annum, the Court declared thy would decree the rent, it it had been con- Cas 
stan: ly paid; but the defend ant deſiring the matter might be tried at law. an /e was dur, cted to 1 
try whether any avd wat rent was = out of all or any the langs in the bill mentioned, Vern. 339. 7 
pl. 354. Hill. 1085 Cox v. Folcy. 40 Pe 
= | c Caſe 
N. Chan, 17. A. intitled to a rent-charge of 200l. a year, whereo © 
3 ſome rent was due, ſuggeſted by bill that the deferdant kept 15 + 1, 
name of ſhock on the land, but converted all into tillage; fo that there was not 3 
. v. a ſufficient diſt:eſt, and had no remedy but in equity, and prayed Wh; 
3 per relief. Lord Chanceller directed a trial at law, whether there g 
annum, was any fraud to hinder the plaintiff of his diſtreſs? and de— the g 
rent N clared that anleſ ſuch fraud did appear, the plaintiff could nat "Ps 
wes ſett . ' : =” 90 : Go 
Ra _ have relief” here; and that all he could do was to refer it to a "=P 
2 ntif for trial on that point. Chan. Caſes 144. Mich. 21 Car, 2. Davy defen 
cr ointure, v. Navy, | ider 
Witn te. o | Nucra 
ö di/ir:f5, and there being a great arrear, and no ſufficient diſtreſ on the land, bill was that de. joyed 
endant, the deviſee of the inheritance, might ſet out ſurfictent diſtreſs, or that the plaintiff might was nr 
hold and erjoy till paid Per Lord Wright. he law never gives other remedy than wat the c 
party bas provided for himfelf, and that is here only by diſtreſs, aud could not rchieve unlels 7, aud of the 
Frotud, as letting the land he treſh, or depaſturing in the night-time. 2 Vern. R. 382. pl. 34%. | rever!; 
Mich. 1700. Champernoon v. Gubbs. 5. C. Chan. Prec. 126. pl. 112. That the cauſe rolle 
was re-heard the 17th of July, and the Lord Keeper continued his former opinion againſt the | - 
Plaintiff, and ahrmed the decree. But where one der ſed an eſtate OY with 1CO 4 the re 
year, to his father, payable half yearly, and in deſaut to enter and d ſtrain, and the diſtreſs to de- Maſſey 
tain till the arrears paid ; the father died, upon a bill by his widow and executrix for ſatis faction PA, 
of the arrears, the Maſter of the Ro ls decreed the ſame with colts and charges, and fhe to ente. 22. 
and enjoy till ſatisfied, though the Lord Keeper this term diſmiſſed the bill in the like caſe be- notice, 
tween Champernoon and Gubbs. @ Vern. 386. pl. 354. Mich. 1799. 11 Nov. Foſter v. Foſter. orante: 
—S. c. Chan. Prec. 122. pl. 106 ſays that the devit- was of 1901. a year, to A. his father for 13 
life, to be iſſuing out of the rents and profits of Bl. Acre, and to be paid halfeyearly, u h clauſe | ul 
of d ſtreſs. A. entered aud reccived the profits till kis death (which was 5 years! but the lands lief oug 
were not ſufficient to afi{wer above 30. a year, he died, and having dewiſcd the arrears to the being : 
Plainiitt, and made her executor, ſhe brought her bill; and it was decreed tor her, the teſtator“ ** J. 
Intent being flain that his father ſtould have 100 l. a year, and that a der:fe of the rents of lands 0 
de ſame as the land itſelf, and the deviſe of Bl. Acre (charged with the {aid 2:nut;) charges it rent, n. 
fa his hands by the laid words; for it could not be charged before. | Was crc 
TEE ; Hill, 2 
18, A. was /ciſed in fee of rent of 71. per annum, which was 22. 
paid him by the owner of the lands out of which, &c. during his abbeys 
* 1 . . - . E 0 . . 3 
life, and by his death this rent defcondod on the plaintiff as heir, paid, an 
and the owners of the land paid the rent to the plaintiff ti/l 1641. Bats » 


Several conveyances were made of the land in the late troubles, ad 
ſo uo rent paid ſince 1641. The lands were now come to the de- 
fendant ; plaintiff prayed that defendant might be decreed tv 
pay the rent and arrears. "The defendant faid that he did ns: 


24. A 


for the foi 


of theſe Ia 
viſed to t. 


know any ſuch rent was iſſuing out of the ſaid land, and that le, Wiſe the | 

and thoſe under whom he claims, had enjoyed thoſe lands 39 would be 

; gears under diverſe purchaſers, without any demand of the rent up the in 

566 | that he knew of till the bill, and demurred, becauſe the bill charge m 
7 ſought to ſubject his perſon (which was not to be liable at law) WF and N 
to pay the rent and arrears, and it having been ſo long unpaid, huſband 

it was to be preſumed. the rent was extinguiſhed z and however, it ¶ he has no 


appearing 


Bent. 


ayyearing by the bill that the plaintiff had ſeiſin, he might bring 
his aſſiſe at law; and if there had not been a ſeiſin, it was ſaid 
that all the relief this court would have given, would be but to 
give ſeiſin. And on debate the demurrer was allowed. Chan. 
Cafes 184. Trin. 22 Car, 2. Palmer v. Whettenhal. 


19. A leaſe is made rendering rent, and if a meadow be plowed 


to pay 51. per acre. North K. aſked if this was relievable? 2 Chan, 
Caſes 199. Trin. 26 Car. 2, 

20. Chancery will not deerce a rent to be abated on the account 
of loſs, eviction, or leſening the profits, unleſs there be a cove- 
nant. 2 Chan, Caſes 294. Mich. 26 Car. 2. Duckenfield v. 
Whichcot, 

21, Forty marks vearly rent was reſerved on a ſale of lands in 
the 9th of H. 8. payable to the vendor and his heirs, This 


| d-:d was iurolled at Cheſter, and the rent paid till the year 1652, 


but the caunterpart being liſt, it was now denied to be paid. The 
defendants pleaded that they were purchaſers for a valuable con- 
ſicleration without notice, &c. and that ſome of them had en- 
joyed the lands 30 years, and more, in all which time no demand 
was made of theſe 40 marks, or of any part thereof. Maſter 
of the Rolls decrecd it to be paid with intereſt ; but Finch K. 
reverſed that decree as to the intereſt, becauſe the deed being 
inrolled, it was a neglect in the plaintiff that he did not recover 
the rent ſooner. Fin. R. 241. Mich. 27 Car, 2. Boteler v. 
Maſſey. + ed 

22. Lands were charged with a rent; A. purchaſes part with 
notice, and afterwards ſells part of that part to B. and deſires the 
grantee of the rent to join in a fine to B. aſſuring the grantee that 
it would be no prejudice to his rent. It was inſiſted that no re- 


lief ought to be in equity, becauſe the extinguiſhment of the rent, 


being a rent-charge, was by the plaintiff's own act by a fine; 
but Lord Chancellor held, there was no conſideration for the 
rent, nor any agreement to extinguiſh it, and that the grantee 
was circumvented, and decreed relief againſt A, Chan. Cates 273s 
Hill. 27 & 28 Car. 2. v. Hawkes. 

23. Rent in lieu of tithes payable before the diſſolution of 
abbeys, &c. though not paid for 14 years paſt was decreed to be 
paid, and all the arrears. Fin. R. 256. Trin. 28 Car. 2. Dr. 
Buſby v. the Earl of Saliſbury. 

24. A, upon his marriage charges his lands with a rent-charge 
for the jointure of his awife, and afterwards by his will deviſes part 
of theſe lands to his wife, The plaintiff's bill was, that the lands de- 
viſed to the wife might bear their proportion of the rent-charge, other- 
wiſe the reſt of the lands, that were not ſufficient to pay the rent, 
would be clogged with the arrears, which in time would ſwallow 
up the inheritance. Lord Chancellor; the grantee of the rent- 
charge may diſtrain in all or any part of the lands for her rent, 
and there is no reaſon to abridge her remedy in equity, and the 
huſband certainly intended her ſome benefit by this deviſe, and 
he has not declared it ſhould be accepted in part of the rent- 

R x 2 | charge, 
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Rent. 


charge, and therefore diſmiſſed the bill. 
Mich. 1685. Knight v. Calthrope. 

25. A. leſſee for years under a certain rent, and covenants 10 „e- 
pair, mates 100 under-leaſes ;, the premiſes were not repaired, nor 
the rent paid; a re-entry it made, and the original leaſe avoided. 
Six of the under-lefſees brought a bill againſt the head landlord and 
firſt leſſee & al. The Court ſaid, they could net make any decree 
to apportion the head landlord's rents, nor relieve the plaintitf but cn 
their payment of the whole rent in arrear, and repairing all the pre- 
miſſes , dut when they have ſo done, they might compel the reſt 
of the under tenants to contribute. 2 Vern, 103. pl. 99. Trin, 
1613. Webber v. Smith. 

26. A. ſeijed in fee of a meſſuage of 81. per ann. and poiſed of 
a perſonal eflate of about 2501. value, deviſed ſeveral legacies, and 
gave to B. his eldeft ſon, the plaintiff, 51. yearly for 40 years, if be 
ſhould '/o long live, and made C. his 2d ſon executor and refeduary legatee, 
and deviſed to him the ſaid meſſuage in tail, C ated, and during his 
life paid the annuity, His executrix ig ſſted, that ſbe had no aſſets, 
and that the will had nat ſubjected the real e/trte to the payment thereof, 
and that C. decked the entail, and borræ ved 501. B. the plaintiff, 
and for ſecuring theregf, and allo of the 5. à year for 3 years, con- 
veyed the meſſuage in fee ta F. S. in truſt for the plaintiff, redeemable 
at 3 years end on payment of the 50]. and intereſt, and the 2 
five pounds; and that the money was repaid, and zhe plaintif 
had re-conveyed, and ſo had extinguiſhed his right, if any he had, 25 
to the real eſtate. But the Court thought that C. being both 
deviſee of the land and executor alſo, the lands ſhould be liable 
to the 51. a year, as in CLOWDESLEY and PrLHAu's Caſe, eſpe- 
cially as it was all the proviſion made for the difinherited heir, 
and C. had above 20 years duly paid the ſame. And as to 6 
pretended extinguiſhment by excepting the mortgage, it was nt f 
be regarded in equity. And ſo decreed the arrears and growing 
annuity for the future, and an account of the rents and profits 
of the real eſtate for that purpoſe. 2 Vern. 143, 144. pl. 140. 
Trin. 1690, Elliot v. Hancock & al. 


For more of Rent in general, See Avotwry, Webt, Willeiſin, 
Wiſtreſs, Replevin, Reſervation, Sciſin, and other Pro- 
per Titles # 


Vern, 347. pl. 342. 
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Repleader, 


(A) In what Caſes it ſhall be [and at what 
Time.] 


{1. IF the parties are at fu? upon an immaterial iſſue they may In on 
> again 
nn © 309-0. 26] leder for 

years for rent the deſendant pl-aded, that before the rent due he had affigned the term to J. S. of whick 
the plaintiff had notice. Iiſue was joined upon the notice, and verdict for the defendant. It was in- 
ited, that judgment ougnt not to be given, but a repleader, the iſſue being upon a matter imma- 
terial, the notice being no diſcharge without agreement er acceptance by th- firſt leſſor. And 
Twifden J. faid, that it an improper , e is taken, and verdict given, judgment ſhall thereupon be 
given whether for the plaintitt or detendant, and cited Cro, J. 575. But an immaterial iſſue is where 
upon the verdict the Court cannot know for whom to give the judgment, whether for plaintitf or 
defendant, And to this the Chief Juſt, and Windham J. agreed, and awarded a repleader, Lev, 
32. Paſch. 13 Car. 2. B. R. Serjcant v. Fairfax. | 

Dcbt upou bond agnin/t the deſendant, as executor ; the iſſue was joined, whether he had aſſets or 
not ont, goth of November, which was the day when he had notice firſt of the plaintiff's original; and 
it was ſound that then he had not aſſets. It was moved for a replcader, becauſe (as was fard) this 
was an wmmatertal i//u-; tor thuugh he had not aſſets then, yet if he had any afterwards he is 
liable to the plaintiff's action; but it was inſiſted to have judgment upon the ſtatute of 32 H. 8. 
30. becauſe here the parties only doubt whether there were aſſets at the time of the notice. And 
it was found, that there were nonc, and that therefore judgment is to be given accordingly. 
And of that opun:oa was the whole Court. 2 Mod. 139, 140. Mich. 28 Car. 2. C. B. Read v. 
Dawſon, X 

Atkins J. was clear of opinion, that if the parties join in an 1mmarertal iſſue there ſhall be no 
repleader, becaule it is helped after verdict by theſe words in the ſtatute, viz, (any iſſue). It is 
not ſa d, an iſſuc joined upon a material point, and the intent of the ſtatute was to [ 68 ] 
prevert repleaders; and that if any other conſtruction ſhould be made of that act, 5 
he was of opinion, that the judges fat there not to expound but to make a law; for by ſuch an 
Interpretation mach of the ben intended by the act to the party, who had a verdiét, would 
be reſtrained, But the other juſtices were all of opinion, that ſince the making of this ſtatute it 
had been always allowed, and taken as a diference, that when the iſue was perfettly material they 
ſhould be no repleader ; but that it was otherwiſe where the iſſue was not material. 2 Mod. 140. 
in the Cafe of Read v. Dawlon, 

In epletin the defer dant claims property, and ſays, that the goods are his, abſque hoc that they are 
the plainti#'s; the plaintiff replies, Hat they are his, abſgue hoc that they are the defendant's, & hoc 
petit quod inquiratur per patriam. This was taken to be an immaterial iſue, and a repleader or a 
new trial awarded ; for that upon this iſſue the porperty cannot be tried; for the plaintiff ought 
to prove them to be his, and not the defendant to be his; for if they be a ſtranger's, and not the 
Plaintiff's, the plaintiff has no right to take them. Skin. 65. pl. 11. Mich. 34 Car. 2. B. R. 
Hubloun's Caſe, | 

In debt the plaintifl declared, that per quoddam ſeriptum, &c. being a deed poll, tetatum et, 
guod the defendant cepijſet of the plaintiff, ſuch lands, fro an anno, ſi vitam tam diu viveret, ad vigint 
& quinque libras ſolvend. ad duo feita maxime uſualia, &c. and counts alfo upon a leaſe parol {St 
J. M. tam diu viveret) ſor one year, &c. and avers, that J. M. was the life intended, and that he 
was living at the time that the money was due, &c. And iſue was taken, that J. M. was not living: 
and a verdict for the plaintiff, And it was moved in arreſt of judgment, that the iſſue was an 
immaterial iſſue ; it was anſwered, that the verdict being found for the plaintiff, and he having 
a good declaration, he ſhall have judgment according to the caſe of ſolvit ad diem pleaded to a 
ſingle bill, and found for the Dlaintiff he ſhall have judgment; though if in ſuch caſe the verdict 
had been for the defendant, there ſhall be a repleader. But per Holt Ch. J. the ſue here ts 
guite throughout immaterial, and there |ought to be a repleader; and it ſeemed to him, that the 
words in this caſe (Si vita tam diu viveret) were odd and inſenſible, and that be might have — 
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* . * 5 * 
Dared upon a demiſe for a year certain. Skin, 69, 571. pl. 14. Mich. 6 W. & M. B. R. 
Netherton v. Ieulop. See pl. 32. Staple v. Ilan don. 


As is action Q . 
675 ei 4 . ; _ - 
5 2. So upon an 1 ½ſi ſicient plea. 20 H. 6. 32.) 
** ght upon an golhgation, to which the defect dent pleads, th t an eftranger was impriſoned b 
. 0 1 * E25 1 Ee } , - a F 
ar nner itt of aud K. pt 25 ton until the drjendant, as ere, of a itranger, nad the bond; 
m_— was cid naugity pie, and a IC2.caucr ade. Bbrownl, 64. Irm. 7 Jac. Mantel 
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returned the demondant ret e Tilt deaf i 
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wholly de novo. 12 H, 6. . 
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prom A_ (a. If the ingueyi be faden by dif ail; 


Fol. 430. plead after; becauſe by the default he was out of Cuu;t. 25 


. H. 6. 32 
the 19th reſolution, in the Caſe of Staple v. Haydon, 


[J. If tenant for life mater defoult after defau't, and he in ro 
ian ts received, and joins iſſue upon an ill plea, and after at n/: pr... 
makes default; now at the day in bank there ſhall not be any 
repleader, becauſe by his default, after the receipt, the de- 
mandant has cauſe to recover the land upon the default of the 
tenant for life; and ſo the plea cannot be put in ſuch degree 
as it was at the time of mitplcading, as it ought upon the re— 


pleader. 20 H. 6, 37. b.] 
As in dect [6, If an inqueft be taxen before the juſtices of A ius, and 
hr this returned in bank, if the parties 2vere not well at iſſue, they 
ror2oyezrs, ſhall be received to replead. 30 E. 3. 17. But quire.] 


rendeyinsy | 
127. per ann. at Eaſter, and other covenants ex utraque parte p*rimplendas et ad eres Contere 


{ones perimplendas utryque corum trnetuy alteri by the ſame mndenture in 20. Aud tor non pay- 
ment of 191. at Eaſter laſt, the leſſor brought action of 20 l. and the defendant ſard, that at tht 
feaſt of Eifter le was upon the land all the day ready to pay, and none came of the part of the ↄluintif 
70 receive; the plaintiff ſurd, that ſuch a day after the Hi feaſt he drmanded the 101. and thi 2 
Frndant reſuſed to pay; to which the defendant ſaid, that he paid tlie 101 the fume day: und/ '6 
ue; and found tor the plaintiff at the niſi prius. And per Cur. Thus 15 jc ofail; for the pen 
refer; to the ferſt of Eajter only, which is excuſed by the tender upon the land all Eaſter-day, and 
the plaintiff intitles bimtelf by a demand after the peraity is laved: by which it was awarded, 
that they replead, not withitanding it be after n prove, when the delendant is not demandable; 
for yet he has day in court till zd, nent de given, And in ſeveral ſuch like cafes the parties have 
T*picaced ; quod nota, by award. Br, Replcade r, pl. 2.2. Cites 22 II. 6. 57 
1 - Sz in repterin the d fradant med: conuſanceas tarhfF to S. for damage feaſent, ſuppoſing 
L 599 ] Mat King 2 6, Ho tea the land 4% . C. for years, who grartcd parcel of tits term to tt 
fad S. The plaintitt reed, that long before F. 6. had any thing in the lands, one J. late abbot of 
A. was ſe ſed thornof in tre in right of his church, who dem: ſed to him for liſe. The d:fendant tra» 
err fed the lea of the abbot. Tir JeryY 7 und the bea, but there was no livery made. Upon this ver- 
diet the Court a 2 reflerd ; becnulc a vercitt at large cannot be given upon a ſpecial iſue 
joined. And thev awa: ded the repicader !u commence &; the avowry, D. 117. b. 118. pl. 76, 77. 
Paſ:h. 2. P. & M. Jones v. Weaver. . 

$0 in devt upon an obl1gation, the defendant pleaded the Statute of Uſrry, made the 6th of Feb. 13 
Ehe. (whorezs the parliament did begin the 2d of Feb. 13 Eliz.) and that the obligation was 
taken by ufury. I plaintrff replied, it was not made for uſury, &c. contra formam flatuti mozs, 
forma pra dict. and upon this they were at iſue, aud found for the plaintiit; aud for that the 
ſtatute was miſ-recited, and it was a general law of which the Court is to take conuſance; ale 
though both the parties do agree there is ſuch a ſtatute, yet the court well knowing there 15 no ſub 
flature, and fo cannot be contra formam ſtatuli, the Court held, no judgment could be given for 


the plaintiff, it being in the bar of the detendant, the Court held it clearly ill; and that a re- 
t there ſhould be 2 


$/:ader ought to be, although it was after rexaid, Aud it was ed udged, tha —_ 
Jepp! = 


wg 


Rent, 569 


822 Cro. E. 245. pl. 4. Mich. 33 & 34 Eliz. B. R. Iove v. Wotton, —cites 1 Mar. 
v. 119. 

do where error was brought of a judgment in treter againſt buſhind and wife, upon the conte rin 
ef tle wife to her own uſe; wherein they pleaded, quod rffi non ſunt culpabiles. This was ruled to 
be ill, becauſe no tort is ſuppoſed in the baron; and fo the flea ſhould be quod ½ non e culpae 
6:(15; where'ore after terdist for the plaintiff a repleader was awarded. Cro. J. 5. pl. 6. Paſch. 
1 Jac. in the Exchequer-Chamber, Cox v. Cropwell. Cox v. Cropnel and his Wife, S. C. 


in B. R. Cro. E. 883. Adjudged. 


So ina "umppit upon a prom of the wife dum ſola, the plea was entered e- brad, the hyſhand and 
e defendunt vim, & 4 1ffz the wife ſays, quod ipſa non aſſumit. And this being tried and 
ound tor the plaintitt, it was moved in arreſt of judgment, that a plea of the feme without the 
ron is no pice at all; and an iſſue joined and tried thereupon is idle, and not aided by any 
of the ſtatutes of jeofarls Ard of that opinion was all the Court. A repleader was awarded. 
Cro. J. 288. pl. 4. Mich. g Jac. B. R. Tampion v. Newſon. Yelv. 210. S C. and ſays, 
the S. P. was adjudged in an action againſt the huſband and wife for words ſpoke by the wife, 
where the wife only pleaded not guilty. Cholmlcy v. Apſley. 

So in a reli the detendant pleads, that it is bis franktenement, The plaintiff replies, that the 
hraſts eſcaped thence ty default of the encloſure, &c. The detendant rejoins, t rempare capt! 15 
the fee was well repaired; and iſſue upon thet is found againſt the plaintiff/ who now moves in 
arreſt of judgment, that it is not a good iſſue; for it ought to have been tem ore eſcatii, or intrationis. 
But by the Court that was now difallowed, being moved after a verdid; but becauſe, upon 
11ow of the return of the veuire facias, nothing was indorſed but the jurors names, the Court 
awarded a repleader. Noy ; 15. Batiord v. Ventres, Cites 5 Rep. 41. But ſee now the 
atute of 21 Jac. 13 at Tit. Amendment. ] 

do in debt on a bond, with condition to pay 101. 105, the defendant pleaded payment of 101 ſecun- 


dum formam conditionts; upon which they were at iſſue, ard a verdict was given for the plaintiff; 


and yet a repleader was awarded. Hoh. 113. Kent v. Hall, 
Put in tre aſe for beating and imprifoning his wife, &c. the defendant juſtifies by rearrant of the 


[heriffs The plaintiff replies, De injuria ſua propria abſque tali cauſa, and iſſue upon it; and verdict 


for the plaint fl. And it was moved for a repleader ; becauſe dr injuria ſua propria is not a plea to 
matter of record, but the plaintiff ought to have traverſed the warrant. But judgment was given 
tor the plaintiff; becauſe it is 900d enough after terdict. Raym. 50. Mich. 13 Car. 2. B. R. Col- 
uns v. Walker.— And favs, That it was ſo reſolved betwixt Otborn, and Deſmond, and Peter 
vs Stafford, Hob Rep. 244.—See 2 Leon. 8r. Moor v. Sir. John Savage. 

Sce pl. 32. the 8h reſolution, in the Caſe of Staple v. Haydon. 


7. Debt againſt executors, who pleaded riens enter mains; and 
it was found, that they had enter mains, and did not fay aſſets, nor 
how much they had; and ſo jeofail; and they repleaded, Br, 
Repleader, pl. 55. cites 40 E. 3. 15. 

8. In treſpaſs day was given at the commencement 7 Quind. Br. Re- 
ich. and the roll ſeemed to be razed in the ſame place and made 3 5 
uind. Trinitat. but it could not well be perceived, fo that the juſ- 
tices were in doubt how the truth ſhould be tried, if ſuch de- 
ceit had been; and at laſt an ingugſt was taken of the clerks, 
and nothing was found; and after the parties had day in court, 
and proceſs continued without interruption, though it was not 
continued by courſe of law, and the juſtices would not amend 
the original, but awarded them to replead de novo, &c. 46 E. 

3. 19. a. b. pl. 2. | 

9. Detinue of a deed, by which the land was given to R. his an- 
ceſtor, whoſe heir he is, and FJ. his feme, and the heirs of R. 
witich R. died, and F. married the defendant, and detained the 
deed. The defendant ſaid, that the land was given to R. and F. 
in tail; and ſo to iſſue thereupon, where the plaintiff ought to 
have maintained quad dedit in fee as above, therefore they re- [ 
pleaded ; auod nota, But it ſeems, that the defendaat in his 
bar ovght to have alledged the tail, abſque hoc that it was 

| Xx 4 given 
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given to them and the heirs of R. prout, &c Br. Re ! ader, 
pl. 10. cites 7 H. 4. 14. 

10. Acccunt e receipt of 1201, for merchandize for 7 years. The 
defendant faid, that he fully accounted the 5th yeur for the whil: 
and found for the plaintiff. And they repleaded; for he can- 
not account the 5th year tor the profits which aroſe the 2 lutt 
of the 7 years. Br. Repleader, pl. 46. cites 7 H. 6. 5. 


Arepleader 11. In recordare the defendant avzrved fer damage fezſant, 
may be after 66 i * 
demurrer. and the plaintiff made title to a commen by wvay of bar to the avow- 


D. 1:8. a. ry; and the defendant replied by a deed of releaſe of the common, 


_ pl which was ut a perfect deed, by which the plaintiff demuPred upon 
8 | 5 15A the replication of the defendant; and by the opinion of the (Court 
tha P 3 y P 


| argued by the replication is not good; but becauſe there was a default in 


Fenner, and the replication of the defendant, who made his title to the 
ſo adjudged 


nccordinz common, therefore by award of the Court, the parties were 
to 35 H 6. awarded to replead. And fo ſce that hey /hall net replead for the 


> ogy a default which is in this plea upon which the demurrer is, but be- 


Hart's Caſe. cauſe a plea before was not good; as where they demur upon the 
But at the rejeinder, there if the replication be not god, they ſhall replead; and 


_ 3 it they demur upon the replication, and afterwards it appears that the 


Caſe, 3Rep. bar ig vicious, they ſhall replead, and all thoſe ſhall be by de- 
52 b.it!S faults in matter apparent; and fo ſee that repleader ſhall be as 


id, that th , $ mg 
— f well after a demurrer in law as after iſſue joined; quod nota, Br. 


this caſe of Repleader, pl. 39. cites 9 H. 6. 35. 


H. 6. 35- 

84 1 and that it does not warrant the report of the book. _— And No. 857. p!. 
1198. Mich. 14 Jac. in the Cafe of TasxEk v. SALTER. It was agreed, that atter a demurr« 7 
no replcader ſhall be; but otherwiſe after a verdict, 

It was held ſtrongly by Dyer, Dal. 76. pl. 2. 14 Eliz. in the Cafe of FTZWII LI IAN v. 
Cox lz, That replcader never ſhall! be but on jeofarl or ue miijoined, and never upon a drmursty 
in law ; for if there be a ſuficient declaration and a fault ein the bay and a fault in the rephcation ; 
the judgment ſhall be, that the plainti takes nothing by his writ, and not that he ſhall :zeplcz ; 
for though the bar be ill, yet the parties have let it paſs. So if the count be goed, and the bar, 
and the replication , and the rejeinder ill, and a demurrer Le upon the rejomacy, the plaintitt ſhall 
recover, and they ſhall never replead, though the replication be not good. 

Aſter a demurrer in Jaw there ſhall be no repleader, per Periam. Which Anderſon Ch. . 
denied; for it ſecrged to him, that though, the demurrer was upon the replication, yet if the matter 
of the bar is ill, they ſhall replead; and 28 to this he put the Caſe of Baownitic v. Bestor, 
in treſpaſs, where the demurrer was upon the Replication, which was adjudged good, and that 
the plaintiff ſhould be barred ; but becauſe there was a default of pleading in the bar, they hel! 
replead. But the reporter fays, quære if this was by aid of the Court or conſent of the pariics ; 
for the pleading was altered in divers points in the ne of the day of the treſpais, which 
ſeems to be by affent of the parties, as be apprehends; but he ſays, Periam cited the Caſe of 
Daxs EZY v. SOUTHWELL, in de: upon obligation, where the demurrer was upon the replication, 
and the plaintiff was barred, becauſe the replication was ill; and there it was laid, that if the 
plaintiff had demurred upon the bar, which was ill, he would have recovered; fo that there 11 
appears, that upon demurrer upon the replication there is n reſort to the default of the bar. There- 
fore quzre legem, and the courſe of the Court of C. B. For, he favs, as he remembers, the 
Ld. Dyer, in his time, always took it, that no repleader ſhould ever be after demurrer, which 
feems againſt the opinion of g II. 6. Sav. 89. pl. 165. Paſch. 28 Eliz, in Beſſal's Cafe, 

After demurrer there never ſhall be any repleader; for the parties have, by their mutual aſſent. 
put themſelves upon the judgment of the Court, and therefore without their aſſent they cannot 
replead. g Rep. 52. b. Paſch. 36 Eliz, B. R. the gd reſolution in Ridgway's Caſe. 

But Gawdy aid, it is without queſtion, that a repleader may well be after demurrer, but that 
is when the pleading ts inſuffictent of both parties. But per Popham, if it be inſufficient in matter, ſo 
that by it the ation is conjrſſed, and the plaintiff replies, and a demurrer upon it, yet judgment ſha 
be given againſt the defendant ; but where the bar is inſufficient not in matter, but in form; (as fo 
want of a Laverle) and a replicalien is to it, which is 1d and a demurrer upon it, there _ A 

repleader 


Repleader. _ 


vepleader; and afterwards the juſtices moved the parties to diſcontinue the action, and to com- 
mence again; and ſo they did. Cro. E. 318. pl. 4. Paſch 36 Eliz, B. R. Grills v. Ridgway. = 

The Court was moved to have a repleader after à 4 murrer, and this without the offent of the 
parties, To this it was anſwered, that the ſame cannot be without the aſſent of the parties, ac- 
£o1d'ng to the reſolution in point, Coke 3 Rep. fol. 52. (B) in Rivewar's Caſe, gzainit the 
opinon ing H 6. fol. 35. But by the opinion of the whole Court here, in this principal caſe, 
no repleader can be granted here, being after a demurrer, without the aſſent of the parties here» 
unto. 2 Bulſt. 37 Mich. 10 Jac. Succomb v. Wardner, | | 
Though generally upon a demurrer there ſhall be no repleader} yet this is to be underſtood 
upon the ſame plea, upon which the demurrer was; but upon other precedent C 7 
plea it may be. Arg. Lat. 147. in the Caſe of Climſon v. Pool. — — And Ibid. 571 
148. ſays, that in the Book of Entries are precedents of repleader after demurret ; but they are 
not entries by rule of Court, and cites Co. Ent. 137. 

In a quantum meruit by a ſurgeon for curing a wound, The defendant fleaded a tender of 2 
gutneas, value 45 5. which was ſufficient, ahſque hoc that he deſerved more The plaintiff demurred, 
becauſe the traverſe made the plea double, and was impertinent, and that no ſuch value can be 
put on guineas. he plea was adjudged ill, and a repleader was awarded, and to omit the tra- 
verſe, and the plea to be of a tender of 455. and iſſue to be taken of the ſufficiency thereof. 3 
Lev. 440. Trin. 8 W. 3. C. B. Stephens v. Cooper. Ibid. The reporter adds, et ſic nota, 
that a repleader was awarded by the Court after demurrer ard argument; which, he ſays, he had 
heard denied ſeveral times of late, and that no repleader ſhall be after demurrer, but after iſſue 

joined ; but that herctotore repleader had been atter demurrer, 
Powell poſitively ſaid, that repl-ader could never be uſon demurrer, but is always aſter iſſue ; 
though the old books feemed to make a queſtion of it, yet there were 20 authorities in the new 
books of it; and yet Brotherick ſeemed as earneſt of a contrary opinion at the bar, tacente Holt 
Ch. J. & Cur, reliqua. 6 Mod, 102. Hill. 2 Ann. B. R. in the Cale of Croſſe v. Bilſon, 


12. Debt againſt cuſicomer upon tally fhewn to him ſuch a day, 
year, place, and county, at which time he had aflets, and he 
would not pay. To which the defendant ſaid, that ſuch a day 
2 he ſbeaued the tally to him, at which day be had nothing in his 

and, nor ever after, abſque hoc that he ſhewed the tally to him be- 
fore this day; and ſo to iflue, and found for the plaintiff, And the 
defendant would have repleaded ; becauſe no place nor county was al- 
ledged where the 2d tender was, & non allocatur; for it ſhall be in- 
tended in the place and county where the firſt tender was; quod 
nota. Per © ur. But contra where he juſtifies in another county, and 
traverſes in the firſt county; for there place and county ought of 
neceſſity to be thewn, for the county there is parcel of the 
iſſue, Br. Pleadings, pl. 9. cites 27 H. 6. 9. | 

13. Treſpaſs againſt baron and feme of goods taken in D. in the 
county of C. and the laren pleaded not guilty; and the feme, as 
70 all the goods, except certain, not guilty; and as te thoſe that ſbe 
was poſſeſſed ut de proprits at B. in the county of H. and bailed the 
goods to E. to keep, who delivered the goods to the ine and the 
baron and feme took them at the will in the declaration, The plaintiff 
aid, that he was poſſeſſed of the good ut de prepriis at the time of 
the treſpaſs till the defendant tock them at the vill in the declaration, 
abſque hoc that thoſe were the goods of the feme at the time of the treſ- 
paſe; and the others e contra; and the iſſue zried by view of D. 
in the county of C. And it ſeemed to the Court, that the pleading 
is not good, and it ought to have been tried by the county of H. and not 
by the county of C. And it was agreed, that after the iflue found 
the parties ſhall not have day in court if the verdict be good ; 
but if it be not good, then the parties ſhall replead. Br. Re- 
pleader, pl. 34. cites 5 E, 4. 108. 

14. In ue they were at iſſue, and the zury ready to paſs; 4 matter 
there if there be ſegfail apparent in the record, the inqueſt ſhall apparent i. 

| be 


* —— — K —23 — 
— 


93 ü 
- 
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the record, be diſcharged. Br, Repleader, pl. 54. cites 7 E. 4. 1,—And 


—— ſo it was uſed in B. R. 35 H. 8. and che parties repleaded; 


cauſes for quod nota, Ibid, 


repleader 
at the common law, unleſs in ſy cial cafe; but feveral of thoſe are remedied by the ſtatute of jeo- 
tails 32 II. 8. cap. 30. Br. Replicader, pl. 62. | 


15. It was adjudged by good advice in B. R. That if an 
He be traverſed in chancery, and iſſue being joined, the tran- 
feript is ſent into B. R. to try the iſſie, which is fund againſt the 
queen, but becaule all the points of the office avere net traverſed, he 
who tendered the traverſe was put to replead, he Hall replead 
in B. R. and net in chancery, though nothing was certified in 
B. R. but the traverſe, and the very record is in chancery, in- 
aſmuch as the court is once ſeiſed of the record; and this re— 
pleader is only to fortify the record, and to make the iſſue there 

= the better, and the more eaſy to be tried, ſo that right be done 
J 572 J to the party, Dal. 15. pl, 6. 1 Mar. Anon, and ſays it was 
ſo done in Clayton's Caſe. 

16. In replevin the plaintiff claimed common appendant to a manor. 
er meſſuage called Curſal, whereupon iſſue was joined, and the 
jury came; exception was taken, becauſe it was mt certain; 
pleaded, to what thing the common belonged as it ought, viz, 
to the manor or to the metluage, for which reaſon the Court 
adjudged them to replead, And. 31. pl. 73. Mich, 4 & 5 P. 

| & M. Leev. Mayer. | | 

D. 264.pl. 17. In zreſpaſs in C. B. the plaintiff made a new H gu ent in 
N una acra terre five prati. The deſfendant pleaded not guiliy; for 
* — which reaſon the court adjudged all the pleading void, ſaving 
to be S C. that the writ abated for this uncertainty; ſo note, that this new 
— _ aſignment is as parcel of the declaration, otherwiſe it could not 
— be that the writ ſhould abate, but there ought rather to be a 
tranſgreſſ. de repleader, and then to commence at the new aſſignment, the 
novo ag. which is not done for the reaſon aforeſaid. And. 31. pl. 73. 
nat. in præ- 5 | 

dict acra in the Caſe of Lee v. Mayer. 


terræ plead- : : ; 
ed not guilty ; and for this uncertainty of the land, and being without any buttals or name to the 


acre, and the anſwer being to the acre of land only, the jury at the bar was diſcharged by the 
opinion of the Court; for the aſſignment ought to have been without any five, &c. and the plain» 
tiff might have averred the 2 acres, the one of land the other of meadow, &c. and no buttal ig 
made, and alſo the anſwer is not full, — S. C. Bendl. 177. pl. 222. Irin. g El:z. Anon. 


18. In avowry for rent, the defendant made title to it, as caiſin 
and heir to Ro. Chamtberlaine, that is to ſay, ſon of Ann daughter 
of Ro. and avowed for rent arrear for 16 years after the death of 
Ann; and becauſe he made title to it immediately as heir of 
Ro. and after avowed for rent after the death of Ann, which 
cannot be; for ſo it ſhall be intended that ſhe died in the life 
of Ro. and iſſue being joined upon another matter, they were 
awarded to replead Cro. E. 24. pl. 1. Hill, 26 Eliz, C. B. 
Chambcrlaine's Cale, 


19. Debt 
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19. Debt upen a fheriff”s bend conditioned ts appear in B. R. Coldſb. 67. 
where the proceſs is returnable, then, &c. The defendant faid pl-11.5.C, 
: ol. ah bobbed Fad : £ % according- 
In fact, CH he Pad appeared ſecundum faritam & effectum conditionis, iy, though 
&c. and upon this they were at iſſue. The Court were clear oppoſed by 
of opinion, that a repleader ſhould be awarded, and fo it was, Nord 

i k Prothono- 
becauſe He appearance vas not triable by jury, but by the record. tary.—S. C. 
Le. go. pl. 114. Mich. 29 & 30 Eliz, C. B. Brett v. Shep- cited Ow. 
perd. ; | 53. M ch. _ 
cant | 29 & 30 E- 
li-, in the Cafe of Host u ELKxLY v. CEN DOOR, and a repleader was awarded there 


accordingly, 


20. In debt the plaintiff declared, that he let certain lands fer 
years to the defendant, rendering rent payable at the feaſts of the 
Annunciation and St. Michael, or within 40 days after every of the 
aid feaſts, and that the rent was behind at the feaſt of St. Michael laſt 
paſt, unde actio accrevit. The defendant pleaded nibil debet, 
upon which they were at iſſue; it was ſhewed to the Court, 
that here upon the pleading is a jcofail, for the rent is reſerved 
payable at the ſaid feaſts, or within 40 days after; and he de- 
clares, that the ſaid rent, upon which the action was brought 
was behind at St. Michael, without reſpect to the 40 days 
after which cannot be; for before the 40 days after each feaſt no 
action did lie; whereupon the Court awarded a repleader, 4 Le. 
19. pl. 64. Mich. 32 Eliz. C. B. Joſſelin v. Joſſelin. 
21. Trover of divers trees apud D. in the county of Surry; the 
defendant pleads, that Pueen Mary was ſeifed in fee of the manor 
of D. in the county of Suſſex, where thoſe trees were growing, and 
granted it to the defendant in tail, whereby he was ſeiſed thereof; 
and that J. S. cut the ſaid trees, and granted them to the plaintiff, 
who Let them, and the defendant found and converted them, &c. 
The plaintiff replies de injuria ſua propria, &c. And thereupon 
iſſue was joined. Coke moved, that the replication was ill; for 
de injuria ſua propria is not any plea, where the defendant 
makes juſtification by claiming an intereſt in the freehold to | 
himſelf, as 16 E. 4. 4. 44 E. 3. 18, and 14 H. 4. 32. is, upon 1 573 J 
the ſame reaſon; but where one claims not any intereſt, but 
juſtifies by command, or authority derived from another, it is 
Otherwiſe; and of that opinion was the whole Court, where- 

fore a repleader was awarded, Cro, E. 539, 540. pl. 2. Hill, 
39 Eliz. B. R. The Archbiſhop of Canterbury v. Kemp. 

22. In replevin, &c. the defendant made conuſance as bailiff to Where the 
F. G. for 10s. for an amercement, &c. and for 20s. for rent, plea of the 
The plaintiff as to the 205, for rent, replied quod paratus fuit & — 
eb:ulit to J. S. ballivo F. G. who refuſed it, and that he is yet ready; duty tor 
the defendant traverſed the refuſal, and ſo to iſſue. It was re- w_—_ = 
ſolved per tot. Cur. that this ue joined upon the refuſal was Farc, _ 
ill; for it ought to have been joined upon the tenure, and therefore dun not . 


a repleader was awarded as to that point. Cro. E. 885. pl. 26. ce +" 
Paſch. 44 Eliz, C. B. Parham v. Norton. tiereupon 


* * 
he 
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i ue is joined on an tEn,ELLit thing, if it is found for the plaintiff, he ſpall have judgment, though 
the iſſue was immaterial; but where the dgendant't lea avoids the f duty, who replies and 
traue jes A matter not material, and iſſue is taken upon ſuch immutertal traverſe, and it is found 
for him, the lawue of jeufai's will not he'p in ſuch caſe ; but there my be A vepleader. Per Holt 
Ch. Juit. 3 Salk. 505. Mich. 10 W. 3. B. R. in the Cafe of Witts v. {'0:champion, —Ld, Raym. 
Rep. 390. Pitts v. Poichampton S. C. 


3. In replevin the defendant awowed vpn the fatute infra fec- 
dum & domiuum upon a ranger, the plaintitf replied non-tenure 
generally, without alledging tenure of any particular perſon, and 
traverſed the tenure alledged, It was ruled to be ill, and therefore 

repleader was awarded; for he might traverſe the tenure or 
plead hors de ſon fee, but cannot reply non-tenure generally at 
the common law, Cro. J. 127. pl. 16. Trin. 4 Jac, B. R. 
Paramour v. Chapman. | | 
S. c. Hob, 24. In battery the defendant 7u/ified that he was a copybolder, 
212, 113- and that the lord had a way for himſelf and copyhilders over the plain= 
Pl. 193: lays ti lands, which is a covyheld allo of the manor, and that the 
beter opi- defendant reſiſted the plaintiff as he was going there, and the 
mon wa, defendant molliter manus, &c. upon him. The defendant tra- 
that this was ; 
not bolpen verſed that the lerd could not have a way over his can land; and 
by the la- this was agreed per Cur. Then though the verdict paſſed upon 
_ gk a vcid ie, this is not remedied by 32 f. 8. 30. And this was alfa 
deed it was agreed per Cur. Otherwiſe it is where an iſſue is misjoined, 
no iſſue at Which has the colour and countenance of an iſſue; whereupon 
all, nor the Court awarded a repleadez. Mo. 867. pl. 1198. Mich. 


hy {- | 
hier: 14 Jac, Taſker v. Salter. 


ble nor 


iſſuable | 
and therefore the verdict muſt alſo be utterly void ; for a verdict cannot make that good which 


the Court ſees cannot be in law; znd Hobart faid, that if they had found a ſpecial verdict, 
that the cuſtom had been for the way, as it ſhould have been pleaded, et ſi, &c. the Court would 
not have given judgment as if the iſſue had Leen found for the plaintiti; ſor the ſpecial matter of 
the cuſtom did not bear the iſſue, as it is taken upon a preſcription void in la and that ſo upon 
the matter it is a verdict without an iſſue, aud out of the compaſs of the ue — 2 Mod. 13g. 
Arg. in the Caſe of Read v. Dawlon, ciics Mo. g09. aud ſtates the diflerence there taken, thus, 
viz, If the plea on which the iſſue is joined, has no coſourable pretence in it to bar the plaintiff, or 
1f it be g a expreſs rule in the lau, there He iſue 15 immaterial, and ſo as if there was no iſſue ; 
vnd therefore is not aided by the ſtatute ; but if it has the countenance of a len plea, though it wants 
neceflary matter to make it ſufftcient, there ſhall be no repleader, becauſe it 14 helped after verdit. 
ce pl. 32. the gin Reſolution in the Caſe of Staple v. Haydon. : 


25. T. brought an action of det ion a recognizance in the 
petty-bag ; the defendant prayed oyer of the condition there and had 
it; afterwards he ſhews this matter to this Court, and prays, in 
regard he had miflaken his plea, that he may replead. Roll. Ch. 
Juſt. this cannot be granted upon motion here; for if the ue 
be 7:ined in the petty-bag you mult try it, we can make no rule 
but by conſent. Sti. 412. Hill. 1654. Turner v. Trapes. 

26. In debt the defendant pleaded an accord with the plaintiff, 
but did not plead any ſatigfactian. Iſſue was taken, if there was 
any ſuch accord, and found that there was not. Jones held that 
the plaintiff ſhould have judgment; but if it had been found for 

L 574 ] the defendant there ſhould be a repleader. Quære inde now by 
the ſtatute, the plaintiff hall not be barred. Lat. 54. Plum- 


ley's Caſe. 


27. In 
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27. In cafe upon ſeveral promiſes fer curing the defendant of a This cafe 


fere, and applying ſeveral medicines to him, and for the medicines 1 


themſelves, the defendant pleaded that he had paid the — 601. diſcontinu- 
for the medicines, and the application of tbem; whereupon iſſue was ances cited 
K : 1: 6 4 7 11 Rep. in 
taken, and verdiçt for the plaintiif, The Court was moved for Heden's 
a repleader, becauſe the cure awas nat anſwered to, and the plain- Cale; for 


tiff declared upon that as well upon the price and applisations 2 
of the medicines, Per Cur, there ought to be a repleader; for pjeaded but 


here the plea is to the whole, and therefore ill, Hard. 331. pl. 6. part, and a 
Trin, 15 Car, in the Exchequer, Workman v. Chappel. diſcontinu- 


ance is 
aided by the ſtatute after verdict. And fo a diverſity, Per Cur. Hard. 331. in S. C. 


28. In aſſumpſit againſt adminiſtrator defendant pleaded, that 7 Raym. 
ipſe non afſumpit inſtead of the inteſtate; after verdict a repleader Mick. . 
was awarded, and no coſts to either party on a repleader. 3. Walker 
2 Vent. 196. Trin. 2 W. & M. C. B. Anon. v. Brook. 
29. Treſpaſs of his cloſe broken called B. in D. and fer taking i 
and impounding 3 cows, &c. To all, beſides the taking and im- | 
pounding, the defendant pleads not guilty z and as to that he 
ſays, that he was 7 7 for a long time of years e the place where, 
&c. that he demiſed to W. fer part of the term rendering rent, and 
fer rent arrear he tk the cattle in the place where, &c. as a diſtreſs, 
&c. The plaintiff replies, that the cattle avere not levant and cou- 
chant ; upon which iſſue was taken, and verdict for the plain- 
if tiff. It was argned that this was an immaterial ifſue, and there- 
fore moved for a repleader, But per Treby Ch. J. where the 
cattle eſcape accidentally, there they are not diſtrainable until th 
have been levant and couchant ; bt if they eſcape by default of 
their owner, they are diſtrainable the firſt minute; but here it 
does not appear how they came into the plaintiff's land; there- 
fore ſince the defendant has taken iſſue upon the levancy and 
couchancy, it nuſt be intended after verdict againſt him, as 
much as if he had ſaid that he will admit that they came in by 
ſuch means, whereby the levancy and couchancy ſhould be ma- 
terial to intitle him to the diſtreſs 3 but if the defendant had de- 
murred upon the replication, then it muſt have been taken 
more {trozgly 455 the plaintiff, and then it would have been 
il; or otherwiſe the detendant might have rejoined, that the 
cattle came in by the plaintiff's default; but now after this iſſue, 
it ſhall be taken moſt ſtrongly againſt the plaintiff, And (by ] 
him) if a repleader is to be awarded, the replication ſhall not 
be ſet aſide, but only the firſt jeofail, which was the taking of 
iſſue upon it by the defendant. But (per Powel J.) the replica- 
tion is part of the iſſue, and ought to be ſet aſide if a repleader 
is granted; for when a repleader 15 awarded, * no error ought to be gte pl. ge. | 
{ft upon the record; and therefore if the declaration be goed, and the 30 and 
e bar, replication, and rejoinder ill, if a repleader be awarded, 2 
all ought to be ſet afide but the declaration; and judgment niſi, &c. of Staple - | 
was given for the plaintiff, 2nd afterwards upon further argu- Haydon, | 
ment it was adjudged by the whole Court, that % repleader ſhould 


be | 


* 
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be awarded; for it is not totally an immaterial iſſue; for perhaps the 
defendant chaſed the cattle upon the land liable to his ditreſs ; and 
then levancy and couchancy is material ; and the Court will in- 
tend that it was ſo after a verdift. And therefore judgment was 
given for the plaintiff, Lord Raym. Rep. 167. 169, 170. Hill, 
7 W. 3. C. B. Kempe v. Crewes. 
30. A repleader cannot be after a diſcontiuuance. Per Holt 
Ch. J, Comb, 323. Paſch. 7 W. 3. B. R. St. John v. Camp- 
bell. 
31. A repleader cannot be where there is a eαẽHęufi ed. 
Per Holt. 1 Salk. 173. pl. 1. Trin. 8 W. 3. B. R. in Cate of 
Jones v. Bodingham. 
D 575 ] 32. Treſpaſs againſt W. R. and W. S. /r breaking his cloſe 
z Salk. 216. called the Wharf 3iſt May, and throwing d:wn his rails, and 
1 doing the like treſpaſs jth July following; W. S. pleads not 
lord guilty as to all, &c. but W. R. as to the treſpaſs 311t May, pleads 
Raym Rep. net guilty as to the force, but j:flifies the entry, and throwing down 
_— CO the rails, by virtue of a leate of the ſaid wharf, and for a way 
25 R. 80 over the ſame to certain flairs on the Thames, and that being in- 
that a re- titled to the ſaid way, the plaintiff obſtructed it with rails, which 
23 tne defendant defired him (the plaintiff) to open, but he refuſed, 
granted be- fo he juſtified the throwing them down, and pleads the like 
tore verdi@ plea as to the treſpaſs 7th July, and avers that he had no ether 
= _ way ts the ſaid flair and river Thames than by and through the 
2 Lord ſaid wharf, The plaintiff, as to the plea of the 1ſt treſpaſs 
Raym. 922. replzes, that the defendant had another more convenient way te the river 
x can. Thames, and thereupon they are at iſſue; and as to the plea to 
the treſpaſs on 7th July, he demurs. Both defendants made 
default at the niſi prius, which being recorded, the inqueſt was 
awarded by default, and both were found guilty, viz. W. S. as 
the treſpaſs 31ſt May, and acquitted of that of 7th July, and 
W. R. was acquitted as to the force 31ſt May, as to the force; 
but as to the reſt the jury found, that he had no other way to 
the ſaid ſtairs and river Thames than through the ſaid wharf, 
and aſſeſs damages on the d:murrer, and acquit him of the treſ- 
paſs 7th July. It was held clearly, that this was an immaterial 
iſſue; and the Court held as 7s repleaders generally, iſt. That a 
repleader is to be awarded when ſuch an iſſue is joined, as the Court 
after trial thereof cannot give a judgment, as being impertinent, and 
not determining the right. —2dly. That before the ſtatute of jerfails, 
if /uch an iſſue were joined, the Court before trial might award a 
58. P. « repleader. 3dly, * When a repleader is awarded, the amend- 
_ 379: , ment muſt begin where the plea which makes the iſſue bad, begins 
ſee pl. 29. #9 be faulty; and therefore if one makes himſelf a bad title in his 
declaration, to which there is a bad bar, and thereupon a bad re- 
plication on which there is iſſue, there the repleader muſt be awarded 
and entered on record; and plaintiff ſhall declare de novo, & c. But 
+ Where if the bar be + good, or plea be good, and the + replication bad, and 
the hen iſſue thereupon, there a repleader will be only as to the replication 3 


ae by but if bar and replication be bad, and a repleader awarded, it 


muſt 
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4thly. || If the Court award a repleader 


muſt be as to both. 
where it ought not to have been, or deny it when it ought to be, it is 


error. 5thly. q That upon award of repleader, there muſt 
be uo cg, becauſe it is a judgment of the Court upon the plead- 
ings ; but upon amendment of a plea in paper, there mult be cgi. 
—6thly. That zh a general rule for repleader, without any di- 
rection from the Court from what they ſhould begin the repleader, 
it mult begin from the firſt fault which occaſioned the bad plead- 
ing commenced ; for the judgment is quod partes replacitent. 
7thly. That the pleadings in this caſe were ſuch as a re- 
pleader would be awarded upon at the common law; for the 
defendant having inſiſted upon a title to a way by grant, his averment, 
that he had ns «ther way, was ** immaterial, and by conſequence 
the i ue thereupsn impertinent; beſides, there was 19 iſſue at all 
yined, for the plaintiff's affirmative does not meet with the de- 
fendant's negative, —8thly. ++ That though a repleader ſhould 
have been at common law in this caſe, this motion having been 
made before trial, and it being doubtful whether a verdict would 
not help it by the ſtatute of jeofails, the Court ſaid it would be 
juſt in them nt 72 grant a repleader till I after verdict; for they 
{aid they might indeed grant a repleader before verdict at com- 
mon law, but they were not bound to do it. So note the diver- 
ſity ſince the ſtatute ; for though it were reaſonable to award a 
repleader before verdict at common law, where the pleading ap- 
peared ſuch on which no judgment could be after verdict, yet 
ſince the ſtatute, when verdict may cure immaterial or informal ſues, 
it may not be proper to do it.—gthly, After the trial the Court 
held, that this iſſue was ſuch on which no judgment could be; 
for defendant pleaded, that he had ns «ther avay to the flairs and river 
Thames. Plaintiff replies, that he had another «way to the Thames; 
and jury found no other way to the ſaid flairs and river Thames; ſo 
in truth there was no iſſue joined. iothly. That in this caſe 


there could be no qg repleader; for the parties were quite out of 
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which they 
r-plead, the 
bat ſhall 
ſtand ; but 
where the 
bar is ill, 
they ſhall 
plead all de 
vod; for 
they ſhall 
commence 
where the 
default was. 
Br. Re- 
plezder, pl. 
18. cites 

22 Hf. 6. 1 
— If the is 
be vicious, 
and the title 
good, there 
they ſhall 
commence 
at the bar, 
and there 
the other 
ſhall make 
a new re- 
plication or 
title; quod 
nota bene. 
Br. Re- 
pleader, pl. 
21. Cites 
22H.6.15, 
—8. P. Br. 
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pl. 31. cites 
7 H. 7. 3. 
— S. P. 
Br. Re- 
pleader, pl. 
21. eites 
22 H. 6. 15. 
P. 


court by the default, 6 Mod, 1, 2, 3. Mich. 2 Ann. B. R. Sta- — 58 


ple v. Haydon. . 


2 Salk. 579. 


8. — 


CS. P. 2 Salk, 559. S. C.— See pl. 1. and the notes there. — f S. P. 2 Salk, 579. 8. C.— 


{| See pl. 6. and the notes there. See pl. 24.— 71 See pl. 4. 


For more of Repleader in general, ſee Amendment, Trial, 


and other Proper Titles, | 


Replevins 


my 3 — — 
n - 
* 
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® A repic- : | 5 
glare lies, as Neple vin. 
Littleton ; 
teaches us, 
where 

s are 
diſtraincd 
and im- 


Founded, (A) Replevin. Of what Things a Replevin 


the owner . 

of the goods lies. 

may have a 

writ de "NE i 355 

replegtare [ 1. REPLEVIN lies of ſuch things in which a man has A 
facras, qualified property, though he has not therein an ab- 


- -h : 
, ſolute property, as of things fere nature, which are made tame ſo 


command- long as they continue to, | 

ed, taking 

ſureties in that behalf, to re- deliver the goods diſtrained to the owner ; or upon complaint made 
to the ſheriff, he ought to make a feplevy in the county. Repleg are is compounded of re and 
plegiare, as much as to ſay, to re- deliver upon pledges or ſureties; and in the ſtatute of Mar!- 
bridge, deliberare is uſed for replegiare. Co, Litt. 145. b. 


Replevin 2. As a replevin lies of a leveret (for it has animum rever- 


—.— bs tendi, and is tamed). 2 E. 2. Fitzh. Diſtreſs 20. 


hawks, aper, 3. Se a replevin lies of a ferret (for the cauſe aforeſaid). 


thruſies, 2 C. 2. Fitzh. Avowry 182. 

Fopinjayes, | 

&c. Which are feræ 1aturz. Per Brudnell; for the property is not properly known, and yet 
treſpaſs lies thereof; and fo of a maſtiff. Br. Property, pl. 44. Cites 12 H. 8. 3.— . P. Pet 
Brudnel. Br. Replevin, pl. 64. cites 12 H. 8. 3. S. C. | | 


[A. A replevin lies of a /zwarm of his bees, Fitzh. Nat, 68. b. 

5. Replevin does not lie of comes, Arg. Godb. 124. pl. 144. 
in Coney's Cale, cites 19 E. 3. | 

6. Treſpaſs of the taking and impriſonment of the plaintiff, and ye! 
detaining him; by which the plaintiff prayed writ to deliver him. 


Et non allocatur in this action, but ſhall be put to a Homine re- 


plegiando. Br. Replevin, pl. 57. cites 45 E. 3. 36. 

8. P. Br. 7. Replevin was brought of a ſow and 6 pigs, and ar to the ſinv 
Damages, the defenlant avowed for damage-feaſant, and as to the pigs ne priſt 
pl-c26-ci'® pat; and for the ſow the jury found for the defendant, and to the 
hes 18. 3. pigs ſaid, that the ſcno was with pig at the time of the taking, and in 
48.——Br. the poſſeſſion of the defendant farrowed the pigs, by which the plain- 
Lerdick, pl tiff recovered damages for the pigs 3 ſo this was a taking of the 

577 pigs. Per Littleton, quære if the ſow had not been with pig at 
> C. ang the time of the taking. Br. Replevin, pl. 41. cites 12 E. 4. 5, 


Fitzh. Re- and 18 E. 3. 

plevin 34- | | 

—. P. Arg. 2 Brownl. 109. in Caſe of Croſs v. Weſtwood, So per Fairfax, where ſwan; 
gere talen, — after thry produce fignettes, or a mare a foal, or a ® cow a calf, &c, Br. Reple« 
vin, pl. 41. Cites 12 K. 4. 5, and 16 E. 3.——*S, P. And ſo of ſheep which after have lambs, 


T. N. B. 6g. (D) 


8. Replevin 


' 


td 


4 


Replevin, 577 


d. Replevin lies of beaſts in cuſtodia. Br. Replication, pl. 54. 
eites 22 E. 4. 66. f 

9. It lies not of charters. Br. Grant, pl. 84. cites 4 H. 7. 10. S. P. For 
Per Fairfax and Huſſey. 22 


inherit- 
ances, and belong to the heir, if they concern the laud, and do not belong to the executors; per 


Fairfax, quod Huffey Ch. J. conceſſit. Br. Replevin, pl. 34. cites 4 H. 7. 10— Br. Charters 
de Terre, pl. 53. cites S. C. — Br. Chattels, pl. g. cites S8. C. 


10, It lies of certain iron of his mill. F. N. B. 68. (E) 

11. In a ſpecial cafe a man may have a replevin of goods not di- 
frrained; as if the meſne put in his cattle in lieu of the cattle of the 
tenant paravail, whom he is bound to acquit, he ſhall have a 
replevin of thoſe cattle that never were diſtrained. Co. Litt. 
145. b. | 

12. It lies not of money. Mo. 394. pl. 510. Hill. 37 Eliz. 
B. R. Banks v. Whetſtone. 

13. It lies not of leather made into ſhoes, Arg. 2 Brownl, 139. 
in the Caſe of Croſs v. Weſtwood. 

14. It lies of a hip. Per Juſt. Crawley. Mar, 110. pl. 188. 
Trin. 17 Car, in the Caſe of a French Ship taken by a Dun- 
kirker, and fold at Weymouth. 

15. Upon evidence at Guildhall in a replevin for goods taken 
by order of the Eaſt India Company: from interlopers in the 
Indies, Pollexfen Ch. J. held, that no replevin lies for goods 
talen beyond the ſeas, though brought hither by the defendant after- 
wards. 1 Show. 91. Hill. 1 W. & M. Nightingale v. Adams. 


(B) For what Cauſes it may be brought. / 
| what Taking. 


II. IF a man takes the beaſts of my tenant, and I take out of the Br. Reple- 
pound his beaſts, and put in my beaſts in pledge fer them, 1 dum. pl. 14. 


. . . Cit S S. C.— 
may maintain a replevin for my beaſts, and the other ſhall not So of mall 


avoid it by ſaying that he took the beaſt of my tenant, 7 H. 4. 2 3 

where the 
18.5 | | lord dif- 
trains the tenant. Ibid. ——S, C. cited 9 Rep. 22. b. in the Caſe of avowry.—— Lord, meſne, 
and tenant, the lord diſtrains the tenant for the ſervices of th: meſne, there, upon notice thereof, the 
meſne put his beaſts into the pound for the beaſts of the tenant, and ſhall have replevin, and fo 
Nall diſcharge the tenant in pain of writ of meſne; and fo ſee replevin of beaſts which were not 
taken. Br. Replevin, pl. 54- cites 34 H. 6. 47. — 58. P. And this the meſne may do in ſpite 
of the lord's teeth; and if he will not permit him ſo to do, then is the firſt taking tortious; for 
he miſules the matter, as much as if he had put the beaſts in his plough. Ibid, pl. 42. cites 
13 E. 4. 6. and 5 H. 4. 


2. If treſpaſſor tales beaſts, replevin lies of this taking at ler- By _ | 
. . replevin 
Zion. a 7 H. 4. 28. b. * 6 H. 7. 9. 19 H. 6. 60. lie not of 
the taking of beaſts contra pacem ; but per Gaſcoigne, he may have replevin or treſpaſs. Br, Re- 
plevin, pl. 15. cites 7 H. 4. 27,—Leſſee of beaſts to feed his land has a ſpecial pay for the 
time, and therefore if they are taken from him by another it ſeems that treſpaſs lics; for pol- 
ſeſſion ſuffices for the bringing treſpaſs, but replevin is for him, that has property, and otherwiſe 
wot. Br, Replevin, pl. 29. cites 21 H. 7. 14- a 
8. P. Though he that takes them as treſpaſſor has a property by tort; for the replevin is of 
the progerty which the @waer had at the time of the taking; but he cannot have detinue, for 
Vor. XVIII. | Yy this 


578* Replevin, 


this is of property, which the owner had at the time of the action brought. Br. Replevin, pl. 37. 
cites S. C. by Brian.—S. P. Br. Replevin, pl. 39. cites 2 E. 4. 16 For the owner may athrm 
property in himſelf by bringing replevin, or bring treſpaſs and diſaffirm it. And as to the re- 
plevin lying in this caſe, Brooke holds it to be good law for the reaſon above. 


3. An abbet ſhall have a replevin of the taking in ee time of 
his predeceſſer. Br, Replevin, pl. 62. cites 19 E. 3. & Fitzh. 
Exec. 106. 

4. If the ird diſtrains his tenants cattle wrongfully, and after- 
wards the cattle return back unto the tenant; yet the tenant ſhall 
have a replevin againſt the lord for thoſe cattle, and fhall 
recover damages for the wrongfully diſtraining of them, becauſe 
7 he cannot have an action of treſpaſs againſt his lord for that 
; diſtreſs ; but againſt a bailiff or tervant he may. F. N. B. 69. 

(H) cites 1 H. 6. 7. 

5. Goods diftraiied n à convidlian for keeping dogs and nets 
not being qualified were replevied, The Court would not /e? af de 
the replevin, but made a rule to ſhew cauſe why an attachment 
ſhould not go. 8 Mod 208. Mich. 10 Geo. i724, The King 
v. the Town-Clerk of Guildford, 


(C) Vat Perſons ſhall have it. 


S. P. and by [i. IF the beaſts of another man are manuring of and agiſting my 
— —rophe land, and were levant and couchant, and are taken by 
rep!evin ſtrangers, I ſhall have replevin. 42 E. 3. 18. b. 

hes well by | 

the manner without other ſpecial writ upon this caſe of beaſts iu cuſtodia ſua exiſlentibus; quod 


ucta. Br. Repicvin, pl. 8. cites S. C. 


S. P. Br Re- {2. If a man has beafts of anct ber man to comp? his land, and 


levin, pl. L 8 „„ . * 
— c. 2 ſtranger takes them he may have replevin; for he has ſpecial 
and per Fi- property for the time (this it ſeems is the intent of 42 E. 3. be- 
— tore.) 21 H. 7. 14 b. 1 11 H. 4. 17. 2 E. 3. 44.] 

Where 2 
man leaſes his beaſts for years to compoſt the land replevin lies for the termor. And fo if a man 


bails goeds to re-bail, the bailce may have replevin, — + Br, Replcvin, pl. 20. cites S. C. 


28. P. Sid. 3. Exccutors ſhall have replevin of a 7aling of beaſts in the life of 


3 agg their teſtator; and this by the common law as it ſeems; for thi: 
Car. a. B. R. affirms property to remain, But contra of treſpaſs ; for this diſaf- 
in the Caſe firms property. But action of treſpaſs de bonis teſtatoris aſporatis 


3 in vita teſtatoris is remedied by the ſtatute of 4 E. 3. Br. Reple- 


vin, pl. 59. cites 17 E. 3. and 33 E. 3. 

= ſuch caſe 4. If the cattle of a feme ſole be taken, and afterwards ſhe marries, 
— the huſband alone may have a replevin, F. N. B. 69. (T) cites 
taken dum Trin. 33 E. 3. . 

fola they e 

ſhall join in replevin. Br. Baron and Feme, pl. 85. cites 33 E. 3. and Fitzh. tit. Recaption 31. 
And Brooke ſays quære of goods which fhe has as executrix ; for there he thinks they hall join. 


But {in other caſes] they ſhall not join in replevin, becauſe the feme cannot have property in goods 


5. The 


Guring the covertate. Ibid. cites Fitzh, Replegiare 43. 


Sas aaa A „* 


Replevin, 55 4578 


5, The Erd who is in poſſeſſion of a villein ſhall have reple- S. P. And yet 
vin of the beaſls of the williin. Br. Replevin, pl. 8. cites 42 E. Q. — — 
IS. | them at the 

time of the 
taking, but now by his claim he has, &c, But it ſcems he ſhall not have damages ſor the taking 
of the cattle, but enly for the detaining of them if the fame be found for him. F. N. B. 69. (F) 
cites 9 H. 6. 26. 42 Ed. 3. 28 or B——— The bringing of the replevin amounts to a claim in law, 
and veſts the property in the plaintiff; 4 in that caſe / the goods of a villein are * taken for @ 
zrejþaſ., the lord ſhall have no replevia, becauſe the villein had only a right, Co. Litt.,1 45. b. 


6. It is a general rule, that the plaintiff mu? have the property 5791 
of the goods in him a? the time of the taking. There be 2 kinds of © 
properties, 2 gener property which every abſolute owner has; and 
a ſpecial property, as goods pledged or taken to manure his lands, 


or the like; and of both theſe a replegiare does lie. Co. Litt. 
145. b. 


(D) Againſt what Perſons it lies. Fol. 431. 
hn, mmm 


LI. F A. takes beaſts by commend f B the replevin may be 
brought againſt br. M. 8 Ja B. per Curiam.] 
2. And in this caſe the replevin may be brought again/? the 
commander only, as well as treſpaſs, M. 8 Ja. B. per Curiam] 
3. Aman may have replevin again hin: who aiſtrains for a duty Br. Quine 
ts the king. Br. Replevin, pl. 25. cites 21 E. 3. 42. and Fitzh. uns: pl. 6. 


cites 8. C— 

Avowry 130. | F. N. B. 68. 
i (Gin the 

new notes there (a), cites S C. and 19 E. a, Avowry 22g. Where the bail of the king 
giſtrains, he ſhal! be compelled to gage d liverance; and from hence it follows, that replevin lies of 
a diltreſs taken by the bailiff of the king for the king. Br. Replevin, pl. 51. cites 1 H. 7. 11, 
But per Keble and others, replevin docs not lie agarn/? the king, nor where the king is party, nor 
where the taking is made in rig of the king ; and yet there it is lawful for the ſher.{f to grant re- 
plevin prima facie; and when the other ſhews that the king is party, or that he took in right of 
the king, there the ſheriff ſhall ceaſe to make replevia, Br. Replevin, pl. 3. cites 3 H. 7. 1. 
Br. Riot, pl. 2. cites S. C. 


(E) How it ſhall be brought, [Writ and Decla- 
| tion, ] | 


FE IF I have beaſts of another to manure my land, and a 1 may have 
ſtranger takes them, I may have a general writ wwith- 2 general 


ont ſhewing the ſpecialty of the caſe, 42 E. 3. 18. b. 11 H. 4. 17. * and 
23. b. | ; | other ſays 
[2. But T may have a ſpecial ꝛwrit. 11 H. 4. 17.] = - 2 


7. M. the plaintiff may ſnew the ſpecial matter, and good. Br. General Brief, & cg. pl. 19 cites 
11 H. 4. 17. gut Brooke adds a quzre; for he ſays that by Tremaile the replevin “ ſhall be d. 
ateriis in cuſtodia ſua ex:ſtentibus,—S, P. Br. Replevin, pl. 8. where the plaintiif ſaid that the 
beats were manuring his land, and agifted, and were levant and couthant ever y *igt in hts fold, 
and ſo prayed deliverance; and the beit opinion was, that the replevin well lay by the manner; 
quot nota, cites 42 E. 3. 18.—* S. P. Per Tremaile; but per Skrene, the one and the other is 
good enough. Br, Repicvin, pl. 20. cites S. C. - 


A 


3. Where a dead chattcl, er a live chattel ſhall be replevied, the 4ndif a 
Yy 2 writ 666 


e 


3  Replevirt, 


ex/; be writ fall be quendam equum & catalla que B. cepit. Br. Repleving 


taken, men 
- Mann de Pl 65 cites the Regiſter. 


thus, ;uandem ollamæ etcam, &c. Ibid. 


4. A man may count /everal tati1;35, part at one day and place, 
and part at another day and place. F. N. B. 68. (D) in the new 
notes there (a) cites 29 E. 3. 23. adjudged. 

5. Replevin de averiis captis, the plaintiff counted de bonis & 
catallis, and he amended his count after challenge, norwithſtand- 

58 Jing that averia are catalla z ſed prima facie non poteſt lic intel» 
" big. Br. Replevin, pl. 11. cites 2 H. 4. 25. 

8. P. Ibid. 6. And in replevi in, if the taking exceeds one beaſt, it ſhall be 

1 aueria; and fo note that averia ſunt beſtiæ, viz, catalla viva, 

and not omnia catalla, Br. Replevin, pl. 11. cites the Re- 

giſter. | | 

7. In replevin, the plaintiff courted of 4 oxer taken at diverſe 
times and places, 42 that delivery was made of 2, and of 2 not, 
but he yet detains tem ie the daninge of los. and did nit ſever. 
the daniages; and yet well. Br. Damages, pl. 42. cites 7 H. 4. 
II. 

Br. Reple- 8. Replevin in T. and declared of taking of 20 beaſts in A. and 

vin, pl. 8. B. And per Cur, he need not edu how many he took in one vill, and 


Cit 5 g 
3 how many in the other, by which he pleaded to the vvurit, becauſe A. 


bu: it mould and B. are in D. and P. and nat iu J. and he was compelled to 
b- 20H. 6. Hero in which of the wills A. is, and in which B. is; quod nota. 
8 Br. Brief, pl. 19. cites 20 H. 6. 28. 

Codd 188. 9. In replev in, the plaintiff declared of taking his cattle aud O. 
pl. 263. The defendant demurred,; becauſe he did ut ry in quadam loco, 
"gs oo &c. And upon demurrer it was adjudged, that the declaration 
S. C. argued. Was naught for the cauſe atoreſaid ; for the general precedents 
but adzor- of declarations in replevins are to aſſign a place as well as 4 
Rado, town; and it is an action of more certainty than treſpaſs, and 
How, S. C. muſt neceſſarily contain a place in the count, as is ſaid by Starkic 
Brownl. and Brian 22 E. 4:51. and cited a precedent of 35 H, 6. Rot, 
_ 466. But afterwards ſays, tliat yet it is true that jome declara- 
demurrer tions in replevins are tound without any other place and avowrics, 


was held and other pleas made upon them, without demurrer or excep— 


TT Fi; tion to that point, and then they are well enough. Hob. 16 
bound w 17. pl. 28. Read v. Haws. 
tax notice 


where the cattle were diſtraincd.— S. P. For taking.apud O. but did not ſay apud O. in quo- 
dam loco vocato, &c. and ad;udged an mſuthcient 8 upon demurrer. Mo. 678. pl. 925 
Mich. 43 & 44 Eliz. Ward v. Laxin.—Cro. E. 896. pl. Irin. 44 Eliz, C. B. . ard v. Laville, 
S. C. accordingly; for the place is put in the count, Aug mve notice what the delendant ſhould 
mate his title, 2nd anſwer to, the vill being too genera! and uncertain; aud therefore the count 
being agalnſt the general form, it, was adjudged to be ill. | 


$ty.71.5C. 10, In replevin, &c. The plaintiff declared that the defſendarrt 
arcorGinz tk centum over matrices & verveces of the plaintiff's ; after a ver- 


y. — Ke- 
pl-vin of dict for the plaintiff, exception was taken (inter alia) to the de- 


22 d Claration, becauſe it did net ofpcar in the declaration hozw many 
27 not erben 
| | 57 


Keplevin. 


Pves, and how many wethers;, and the ſheriff is bound to make 
deliverance of either ſort, according to the writ z and though he 
may be informed by the party, fo that it is a good return to ſay 
that none came on the behalf of the party to ſhew the beaſts, 
yet he is not bound to require it, but ought to have ſufficient 
certainty within the record. And therefore judgment was given 
for the plaintiff, And therefore it was agreed, that oves without 
addition had been good enough. All. 32, 33. Mich. 23 Car. 
B. R. More v. Clypſam. 


880 


Low many 
derteces and 
matrices; 
and becauſe 
it is not cer- 
tain, and 
the return 
ought to be 
certain, it 
was adjudg- 
ed in B. R. 
that it was 
not good. 


Cited per Baldwin Scijeant, as a caſe in which he was counſe], and Ellis J. {aid he remembered 


it. Cart, 218. in Cate of Whately v. Conqueſt. 


11. In replevin you ought always to ſay what cattle, as oves, 
boves, & pretii, Per Ellis J. Cart. 218. Paſch. 23 Car. 2. C. B. 
in Caſe of Whateley v. Conqueit, | 

12. All p/aints in replevin in any inferior court, which hold 
plea therein by preſcription, mu/? be in the detinet only, becauſe 
the goods, &c, are not replevied but by proceſs ſubſequent to, 
and grounded on the plaint. Carth, 328. Trin. 8 W. 3. B. R. 
in a note at the end of the Caſe of Hallett v. Byrt. 

13. In a declaration in replevin, if the plaintiff fays, that the 
defondant ſummoenitus fuit ad reſpondenduim to him de placito quod cum 
cepit averia of the plaintiff; this declaration with a ge, cum is 
ſtark naught, either upon a demurrer, or after a verdict z but it 
ſh; be de placito grore, or de placito guad, only; becauſe quod 
Cuiu is but a recital, and no direct affirmation ; fo that the plain- 
tiff has not, by his declaration, made any charge againſt the de- 
fendant. 2 L. P. R. 456. | 


(E. 2) In what Cafes there ſha!l be ane or moro 


Replevms. ; 


1. RN EPLEVIN VF a taling in Dale, and they are at ſue upon 
' avonpry made in the ſame place, which paſjed againſt the plaine 
4 F by verdict, he ſhall not have other replevin. Br. Yeplevin, 
Pl. 10. cites 49 E. 3. 24. 3 
2. Bu where in replevin A taking in S. the defendant auotued 
the taking in D. and it was fou for him ; and the defendant had 
return upon avowry made, &c, the plaintiff mall not have 2d 
deliverance, becauſe it is patled againſt him by verdict ; but he 
may have * other replevin. Contra where the avowry is made 
In the ſame place. Note a diyeriity, Br. Replevin, pl, 10. cites 
49 E. 3. 24. 


Per Perſay; quod non negatur. Thid, 


the replevin, 
Plevin, and count of a taking in S. 


1 581 


S. P. Br. Se- 
cond Deli-] 
verance, pl. 
5-citesS.C, 


S. P. Br. Se- 
cond Deli- 
verance, pl. 
g. cites S. C. 
And alſo 
he cannot 


count in ano + 


ther place 
than where 


he did in 
S. P. That he may have a new re. 
For the /tatute :5, that in returno habendo ujon a nonſuit, there 


Hall be mention made that the ſheriff ſhall not make deliverance nor replevin without writ judicial, makin 
mention of the firſt judgment ; ana whe plaintiff in the 2d dehiverance cannot vary from the 1ſt num« 
ber; per Brian and Vaviſor. And per Brian, the plaintiff F may vary from the place, becau 
the defendant in the replevin avowed in another place; but it they had agreed in the place at fi 


hey cannot vary in the ad dehverance. 


*% 


Br. Second Deliverance, pl. . cites 12 H. 5. 1 
| - 


Dal i a . _ 
—_— OE ESE Ee EN Yor nn 


: 


— — * 


—ͤ . U —— —— 2 9. 


581 Beplevin. 


8. P. Per Wood. Br. Replevin. pl. 35. cites S. C. 
but the (ne) ſeems too much. 


All the edifions are (ae poit) caune%y 


3. If the beafts of divers ſeveral men be taken, they cannot join 
in a replevin, but every one muſt have a ſeveral replevin. Co. 


Litt. 145. b. 


| Mo. 453. 4. Upon evidence in an action upon the ſtatute 1 & 2 P. & 


I. 620. 


"$a. 38 M. although that one diſtreſs be put into ſeveral pound, yet 


Elz. S C. one replevin ſhall ſerve; there that is not within the ſtatute. 
but not o. P. Otherwiſe if it be in di verſe counties, or ſeveral franchiſes, where 


—Cro. E. - : 
oe. there ought to be ſeveral replevins. Noy 52. Patridge v. 


d. C. but Naylor, 
not S. P. 


— o lddſb. 145. pl. 62. S. C. but not S. FP. 


(E. 3) Replevin; by the Statute of Marlebridge. 


The a. 1. BY 52 H. 3. cap. 21. it is provided, that if the bealls of 
— 1 any man be taken, and wrongfully witholden, the ſheriff, 


this flatute » ; . a . 
—_ in, * after complaint made to him thereef, may deliver them, without 


when a lett er gain faying of him that too? the beaſts, if they were taken out 
man's bcaſts of liberties, : 

or other 

good wer» diſtrained and impounded, the owner of the goods had no remedy but a writ of re- 
plevin. by which delay the beaits or other goods were long detained from the owner, to his great. 
loſs and damage zdly. Wher: the beaſts or other goods were diftramed and inmpourded within 
any liberty that had return of writs, the ſheriff was driven to make a warrant to the bailitt of the 
liberty to make deliverance, and that wrought a longer delay; for av common law he could not. 
enter into the liberty in that caſe, A 3d miſchief was, when the diftreſs was taken out of the 
liberty and impounded within, Now this ſtatute does apply cures t9 all thele g miichicſs. 2 Inſt, 
2.39» 

* The ſheriff, upon a int made unto him, without writ may, either by parol or by precept, 
command his bail:f# to deliver them; that is, to make replevin of them. And by theſe words 
(poſt querimoniam nbi fact.) the ſheriff may tale a plaint out of the county court, and make 1epleun 
[ 882 preſently (which he ought to enter in the court) for it ſhould be inconvenient, and 

5 J againſt the ſcope of this ſtatute, that the owncr, for whoſe benefit the ſtatute was 
made, ſhould tarry for his beaſts till the next county court, which is hulden from month to 
month. 2 Inſt. 139. 

And in a replevin by plaint the ſheriff may H plea in his county count, a the value br of 
20. or above, by force of this ſtatute; but in other actions he mall hold plea under 40 3. 
2 Inſt. 139. | 

The uſage of the county of Northampton is, that in the abſence of the ſherifl's baili] the ſranke 
7 may make delit erance; note this. 2 Inſt. 1 29. 

It J. S. be ſheriff, zed the dr/trefs was taken by him, the writ or plaint ſha!) be in common form, 
naming the fuer by his chriſtian name and ſitname, quæ J. S. cepit, and not Qua tu iplc ccp.itt; 
and the ſheriff in that caſe ought to meke deliverance, 2 Init. 139. | 


Hergþy it Ard if the beaſts were taken within any lib-rtie', and the bate 


TE 3 liffs of the liberties will not deliver them, then the ſheriff, for de— 


the diftreſs fault of thoje bailiffs, ſhall cauſe them to be delivered. 

i taken and | 

impound:d within a liberty, that has return of writs, whether the matter be before the ſheriff by 
writ or by platni, the ſheriff ought to make a warrant to the bailiff of the liberty to make deli— 
verance; whereupon if he make no anſwer, or if he returns that he will make no deliverancey 
er the like, the ſheriff may, by force of this ſtatute and the ſtatute of W. 1. enter into the 
kberty, and make deliverance. And herewith agrees Fleta. 2 Init. 140.— . P. F. N. B. 68, 


And if the dfreſs be taken without the franchiſe and inounded within, the ſheriff may, upon 


Plaint made, preſently emer and make deliverance (without any precept to the baili : - the 
| erty 


liberty), for the ſtatute provides, that he ſhall replevy, ſi extra libertates capta fuer. & f infra 
libertates capta fuerint hujuſmodt averia, &c, So as there is no precept to be diretled to the bailiff of 
the liberty, but where the diſtreſs was taken within the liberty; and where the diſtreſs was taken out 
of the liberty, there by the expreſs words of the ſtatute the ſheritt may enter and make deliverance 


preſently. 2 Init. 140. 


(F) Proprietate Prolunda. Who ſhall have it. 


[ 1, 2 who is not party to the writ of replevin ſhall not have 
1 proprietate probanda, 14 H 4. 25. 

[2, As if upon a reflevin the beaſts of a firanger were delivered to 
the plaintiff, yet the ſtranger ſhall not have proprietate probanda, 
becauſe he is not party to the writ, 14 Hf. 4. 25. 

3. In replevin the ſervant of the defendant juſtified, and claimed 
property. Tirwit ſaid, a ſervant cannot claim property. Huls 
faid, if the property be found againſt the defendant in writ de 
proprietate probanda he ſhall make fine, and ſo ſhall he not do 


Fitzh, tit. 

Proprietate 
Probanda, 
pl. 2, cites 
S. C. 


Br. Retorn 
e Briefs, 
pl. 108. 
cites S. C. 
8. P. 
or nemo 


when it is claimed by a ſervant. And = at laſt writ of pro- — 


prietate probanda was granted, Br, Property, pl. 14. Cites alieno de- 
licto. Co. 


11 H, 4. 4, Litt. 145. b. 


In replevin one as bailiff made conuſance, and pleaded property in a ſtranger; and upon de- 
murrer it was objetted, that he ceuld not; and cited 1 Inſt. 145. b. 11 H. 4. 4. But per Cur, 
this is intended ot the county court, not of this court; and cited 2 H. 6. 14. and gave judgment 
far the conuſant. Lev, 90. Hill. 14 & 15 Car. 2. B. R. Oldham v. Hamſted. 


4, In replevin the defendant claimed property, upon which they 
were at iſſue, and after the plaintiff was ncnſuited; and fo note 
that it is permitted without argument, that the defendant in 
replevin may claim property, Per Brian. Br, Property, pl. 1. 
cites 26 H. 7. 6. — 
5. If the d:fondant claims uy in replevin the plaintiff may 
have writ de proprictate probanda without continuance of the 
replevin, though it be 2 or 3 years after; becauſe by claim of 
property the firſt ſuit is determined, Mo. 403. pl. 537. Paſch. 
37 Eliz. Gawen ». Ludlow. 


(F. 2.) Property claimed. In what Caſes; and [ 583 ] 


the Effect thereof. 
1. JF the defendant claims property in replevin before the n 2 = 
the * power of the ſheriff is determined , and there the 77. 3 
plaintiff ſhall have writ de proprietate probanda to the ſheriff, beit it be 


to enquire of the property, Per Hank. Br. Property, pl. 40. prove 
cites 14 H. 4. 25. | — of 


Marlbridge, cap. 22. quod vicecomes poſt querimoniam inde ſibi factam, ea fine impedimento vel 
cuntrad ctione jus, qui dicta averia ceperit, deliberate poſſit, &c. For it 1s a rule in law, that 
property ought to bg tried by writ; aud therefore in that caſe, where the trial is by plaint, the 
plaintitt may have a writ de proprictate p: obanda directed to the Heriff to try the property; and 
i thereupon it be found tor the plaintiff, then the ſheriff to make deliverance (for ſo be the words 
of the writ) and if for the defendant, he can no farther proceed i but that is but an inqueſt of 
office; and therefore if thereby it be found againſt the plaintiff, yet he may have a writ of re- 


p!cvy to the ſheriff, and if he retura the claim of property, &c. yet ſhall he proceed in the wal 


Yy 4 


f 
j 
' 
| 
| 
} 


| 
| 
1 
. 
| 
| 
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of C. B. where the property ſhall be put in iſſue and finally tried. And the ſheriff may take @ 
Plaint upon the {aid act out of the county, and make replevin preſently ; for it ſhould be inconve- 
nient for the owuer to forbear his cantle till the county day. Co. Litt. 145. b. 

S. P. Whether the property be claimed where the plea is by plaint or by writ, yet the ſheriit's 
power is determined; but if the ꝓ aint be betore him by writ, and the defendant claims property, 
the plainuſ may fue a ficut alias, vel cauſam nobis ſignifices; and thereupon the ſheriff may return, 
that the plaintiit claims property; and upon this ſhall iſſue a writ de proprictate probanda return- 
able in Chancery or B. K or C. B. and though the ſheriff finds the property with the defendant, 
yet the plaintiff is not hereby conclud:d, but he may bring treſpaſs ; for this is only an inqueſt of 
ofh.c. But if he brings a new replevin the ſheriff ſhall not make deliverance, cauſa patet ; but 
when the defendant claims property in Bank, and a writ de preprictate probanda iſſues thereupon, 
and it is found tor the defendan:, the plaintiſt ſhall never have a writ of treipais. Fitzh, tit. Pro- 
hors Probarda, pl. 4 cites Hill. 24 E. g. Per Stone & Schard; and 2 E. g. Itin. North. But 

1tzherbert fays it ſcems that writ of proprietate, &c. ſhall not iſſue in this caſe, (viz.) when tle 
33 appcar in Bank, and the detendant claims property without cauſe to intitle him to the 
aſts, to which the plaintift miglit have anſwer ; and.this Mall be tried here; for (he ſays) he 
apprehends that a man ſhall not have writ of proprietate probanda but only upon rcturn of - 
the ſheriff, &c. 


8 P . If the defendant claims property before the ſheriff it ſhall be 

des 8. C. tried by writ de proprietate probanda, and if it be claimed in 
Bank it thall be tried by 12. Per Brian Ch. J. quod non negatur 
per aliquem. Br, Property, pl. 32. cites 21 E. 4. 64. 

3. It property be claimed in replevin, and notwithſtanding the 
party replevies, an action of treſpaſt will lie, and the claim or 
notice of property thall be the fole iſſue. Per Holt Ch. J. at 
Guildhall. Mod. Caſes 69. Mich. 2 Annæ. Leonard v. Stacy. 


(F. 3) Proprietate Probanda. The Efe# f the 


Finding thereon ; and fiilgment How, 


I. HE trio! of the property in the ccrinty by zurit de preprictate. 
probanda is only an inqueſt of ollice, and may be traverfed 
and tried again upon iue joined; but where it is tried in Bank, 
it ſhall be upon iſſue joined, and ſhall bind the parties. Br. 
Property, pl. 49 cites Fitzh. tit. Replevin 35. and H. 31 E. 3. 
& concordat ibidem 36. and that by the verdict certified ot 
of court the plaint ſhall abate. And cites the Regiſter, fot. 
109. 
3584 15 7 It was faid, that if the ſheriff returns in replevin, that the 
5 N. B. defendant claims property, by which writ of proprictate pro- 
27. Cn banda iſſues, which is * found for the defendant, the plaintiff foal! 
take mithing by his writ. Br. Property, pl. 12. cites 17 H. 4. 
a) cites 28. a 
. C. vg 3. And if the defendant claims property in court, and it is found 
8 45 na Thal he has nb property, the plainty ſhall recover all in damages. Br. 
the plaintif Property, pl. 12. cites 7 II. 4. 28. 
cannot have a 
a new replevin, for the ſheriff cannot execute it, but he may have a writ of treſpaſs, and cites 
31 H. 6. Propr. Froband. 5. 31 Ed. g. Ibid. 3. or elle he may remove the plaint in the county by 
recordari (though in truth it is determined there by the claim of property, &c.) and /o try the pro- 
ferty de novo, and the plaintiff ſhall not be eſtopped by the trial in * propr. proband. which is 
only an enqueſt of office. 
In replevin in B. R. at the pluries capiat, the ſheriff returned that the deſendart claimed property, 
by which writ iſued to inquire of the property, which was returned ſerved, and the property found 
for the defendant ; and by fome this determines the matter ; tor when property is tolted, the power 


ot 
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ef the ſher'ff is tolled to make replevin, and the party is put to his writ of proprictate probanda 
to the ſherill, to inquire of the property, and it be found for the plaintiff, the ſheriff ſhall make 
re (in mmmediately and ſhall attach the defendant to ante to the court of the king for the contempt, 
aud in the party for his damages; but if the matter be found for the 4 all the matter 3s de- 
termined; for it ſeems by the writ that the plaitnitt ſhall not recover for the taking of the beaits, 
bat for the claim of the property Br. Replev;n, pl. 38. cites 1 E. 4. 9, —— But per Markham 
Ch. J. nowitiſtanding that the property be found for the defendant, yet the plaintiff may proceed in 
the replevin ag ainſt the defendant, to make him anſeer to the taking, and if the defendant juſtifics by 
property, the plaintiff ſhall anſwer to it, and they ſhall go to ue thereupon, and this ſhall make an 
end of all; for the writ of proprietate probanda 7s only ingueſt of office; quod Yelverton conceſſit. 
And it was faid that the property may be to the detendant, and yet the plaintiff may have cauſe 
of replevin; as if he has let bealts to the platmitt to compeſter his land for certain time, and 
after the Count took day of adviiements Ibid, F. N. B. in the new Notes there (c) 


Cites S. C. 


4 It was ſaid, that Hill. 31 E. 3. the defendant in replevin in S. P. That 


pe” 1 R 4 > 3 he was come 
the county claimed property, and the property found for him; and pelie ta 


becauſe it was not of record, and alſo this was only an inqueſt cam it 

of ofiice, he was forced to take an averment that the property again * 

was his. Pr. Property, pl. 13. cites 7 H. 4. 46. Ren; 
5. If the property be found for the plaintiff, and at the day of pl. 16. cites 

return the ſheriffs returns an elyignment, and the defendant makes 8. ©: 

default, a withernam ſhall be granted, and fo a capias, pluries 

& exigent. F. N. B. 77. (C) in the new notes there (a) cites 

39 El. 3. 30. But ſome held that the pſaintyff in that cafe ſpall 

recover the whole in damayes, And cites 7 H 4. 28. Per Hull, 

when the defondant comes in by attachment after property found 

for the plaintiff, the ginti, a have two counts againft him, ane 

en the prapr. proband. and anther on the replevin,, 7 H. 4. 46. It 

the replevin be returnable in Chancery, ſicut alias vel cauſam, 

&c. and the claim of property returned thereon, then the propr. 

. probanda {hall iue out of the Chancery; but if on the plurics 

the claim is returned in B. R. or C. B. the proprictate probanda 

Mall iſſue from thoſe courts, and cites Dy. 


(G) Gager Dellverance. Upon what Plea. 


1. IN replevin upon taking in D. if defendant ſays Ph he Br. Reple- 


root in another place, and that it is ancient demeſne, and avaws vin, Pl 28. 
Cites 21 E. 3. 


the taking there, the defendant ſhall gage deliverance, becauſe if 5. That it 
the taking be where the plaintiff has counted, the Court has ju- was agreed 


£25 £18 . that where 
riſdiction. 21 E. 3.7.51•7 bee 
ant traverſes the place the defendant ought to make avowry to have return, and that it was ad- 
mitted that ancient demeſne is a good plea in avowry. S. P. As to the iſſue taken upon the 
place where, &c. and the detendant found pledges for the deliverance. Br. Gage Deliverance, 
Pl. 8. cites 21 E. g. 2. Upon ſuch plea as to the place, the defendant made avowry r_ g - 
to have return, and the plaintiff maintained his writ, and had dehverance. Quod nota, L 305 ] 
Ibid. pl. 13. cites 21 H. 7. 22, | 
It was granted that if defendant ſays that the place where, &c. is ancient demeſne, the de- 
tendant cannot avow to have return, Br. Gage Deliverance, pl. 14. cites 1 UI. 7. 11. whence it 
follows that the plaiatiff cannot pray to have gager of deliverance, as is ſaid there, Ibid. - 
Defendant ſhall not be compelled to gage deliverance upon his pleading, that the place where, 
&c. is ancient demeſne quod nota bene ; but becauſe defendant avowed in another place in the 
Jame vill for damage feaſant, and ſo did not claim property in the beaſts, writ iſſued to deliver the 
beaſts, notwithſtanding that the parties were not at iue. Br, Gage Deliverance, pl. 15 ites 
1H. 5. 31. | [2. In 


' 
- 
| 
| 


| 
| 
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LZ. In a replevin, if defendant claims property en pats, the 
ſheriff ought not to make delivery. 30 E. 3. 9. b.] 
Br. Reple- [Z. In replevin if defendant pleads à recovery in an inferior 


ee 2 court, and that thife goods were delivered to him in execution, he thall 
—Br. Gzge not gage deliverance, becauſe he has claimed property thereby, 
Deliver- 38 E. 3. 3.] | 
ance, pl. 7. 
cites 8. C. Where a man 7:covers land and damages in aſſtſe in ancient demeſne, and the bail: by 
ra cife takes beaſls in execution for the damages, and ſclls them and delivers the money to the flamttff 
in the aſſiſe, and uon replævin thereof ſued, et areria elongata returned, and the be e the de- 
endant delivered to the fpluntiF in witherniam in B. R. it appcars in pleading thereupon, that the 
land recotered was made jrank-free before by fine levied before the recovery at common law, that in this 
cafe the plaint:f ſhall not be compelled to gags delicerance, but writ 1jſued to deliver the withernam to 
tie defendant without aging deliverance, for it appears that the 1 cannot have return. of the 
beats; for they are ſold, nor can the plaintiff recover ; for no blame is in the officer who took the 
beaſts, and ſold them for the execution; tor he was not bound to take conuſance of the fine levied 
at common law. Br. Gaze Deliverance, pl. 3. cites 7 H. 4. 28. S. P. Br. Withernam, 
pl. 4. cites 7 H. 4 28. 


S. P. For it 4. A man granted to another to diſtrain for rent, and 22 retain 
* — the diſtreſs againſ? gages and pledges until it be paid, and yet re- 
of ſuch a plevin lies; and he was compelled to gage deliverance. Br. 
diſtreſs to Replevin, pl. 60. cites 31 E. 3. and Fitzh. Gage Deliver. 


be irreple- 5 
viſable, add 5 


by ſuch an invention the current of the replevins ſhould be overthrown, to the hindrance of the 


commonweath; and therefore it was diſallowed by the whole court, and awarded that the de- 
fendant ſhould gage deliverance, or go to priſon. Co. Litt. 145. b. — 2 Inſt. 140. S. P. cites 
31 E. 3. Gager Deliverance 15. | | 


5. In replevin the plaintiff counted of 4 oxen taken, whereef Be 
had deliverance of 2, and that he yet detains the other tvo. Per 
Skrene, we pray that the defendant gage deliverance of the two 
which he yet detains. Per Thirn, he hall not gage deliverance 
before avowry made, &c. Br. Gage Delivcrance, pl, 2. cites 
7 H. 4. 11. 

6. Where a man avs as under-ſheriff, for levying expences of 
de knights of the county for the parliament by fieri facias, and by 
fale of that which he ſo took, he ſhall not gage deliverance. 
Br. Gage Deliverance, pl. 4. cites 11 Hf. 4. 2. 

7. In replevin the defendant avaed for a rent-charge, the 
Flaiuliſf ſaid that the place, &c. was not parcel of the land charged, 
and the others e contra; and the plaintiff ſaid that the defendant 
ir get ſeiſed of the beaſls, and prayed that the defendant gage thereof 
deliverance, and the defendant ſaid that the plaintiff himſelf is ſciſed, 

judgment if he ſhall gage deliverance, &. And by the opinion of 
the Court, the ſciſin of the beaſts cannot make iſſue, but the 
defendant ſhall gage deliverance, and this matter ſhall come 
in after; per Belf. upon the pluries, and the defendant ſaid that 
they were 5. in pound overt in default of the plaintiff, &c. Et ad- 
jornatur. Br. Gage Deliverance, pl. 1. cites 5 H. 6. 15.—— 
Brooke ſays, ſee 5 H. 7.9. that the iſſue was taken upon the de- 
fault of the dead beaſts. Ibid, 

8. In replevin the defendant made conuſance as bailiff for a rent- 
charge where the Mann caunted quad adhuc detinet, &c. by _ 

S 


Replevin, 


the plaintiff prayed that he may gage deliverance. And by the 
opinion of the Court be ſhall firſt anfaver 19 the conuſance. Br. Gage 
Deliverance, pl. 11. cites 22 H. 6. 41, 

* 9. Replevin of beaſts taken in D. the defendant ſaid that he took 
them in S. and net in D. Judgment of the count, and made aviwry 
to have return, the plaintiff prayed that he may gage deliver- 
ance. Per Pigot, where a man plcads in abatement of the aurit, 
or of the count; as if he ſays the praperty is in a ftranger, and 
not in the plaintiff, he ſhall not gage detiverance}, Cateſby agreed . , 
where the property is alledged in another; but if he ſays that be 
did not take, or that he took as a herist, or by efecution by fieri facias, 

&c, where he may tell them, he ſhall not \gage deliverance in 
the principal caſe here. Br, Execution, pl. 21. cites 21 E. 4, 
15. 

: 10, Replevin of a taking in D. in a place called C. The defendant And fo it 
ſaid, that he tea in another place in the ſame vill, abſque hoc, that he \<<ms that 
coat them in C. prout, &c. and made avoir to have return, as he , ©. 25 2 
ought, and yet i/ue ſhall not go upon this, but upon the place only. !ireraxce, 
Per Brian, it ſeems that the detendant ſhall not gage deliver- #% a—_— 
ance upon an // writ, as here; for it may be tried againſt the 2 44 

laintiff. Brock ſays miror of this reaſon; for it may be as does nor 
well found for the plaintiff, Per Pigot, the defendant has con- © Pro 
fefſed that the property is in the plaintiff, in which caſe the nature of 2 — 
the writ is that he ſhall gage deliverance; but if the property pe:ty to be 
was in debate, neither the ſheriff nor the juſtices can compel 7, 3 3 
him to gage deliverance ; for he did not confeſs property in plevin, 
the plaintiff; nor where he {aid that he ne priſt pas, ſhall be gage and there is 
deliverance z which caſes were agreed per Chocke and Cateſby de 
juſtices. Br. Gage Deliverance, pl. 22. cites 21 E. 4. 64. ſhall have 
of his own beats, and the defendant is at no nuſchief, for the plainti has found ws 389 
return if, &c. Quod Cateiby conceſſit. Ibid. 


11. In replevin at the pluriet, the ſheriff returned quod averia 
ehangata ſunt, and therevpon withernam, and the ſheriff returned 
nihil habet, and the defendant appeared, the plaintiſf declared in a 
place called S. in B. & guod adhuc detinet, &c. the def-ndant ſaid 
that his father was ſciſed of 100 acres of land in D. c.lled L. and 
died ſciſed, and the land deſcended, &c. and he as heir tat the beaſts 
damage feafant, abſque hoc, that he took them in the place called 8. 
and demanded judgment of the writ, and prayed the return, 
and the plaintiff prayed that he gage deliverance; and the Court 
was in doubt whether he ſhould mgintain his wv it before that the 
defendant ſhould gage deliverance, by which the plarntiff to avoid 
his own delay faid, that the 100 acres of land are as aul known by 
by the name of S. as by name of L. and that the place called S. and 
the 100 acres of land called L. are one and the ſame place, and not 
diverſe, & hoc, &c. and to the plea pleaded by the manner, &c. no 
law ought to put him to anſwer, &c, and prayed that the detendant 
gage deliverance z and becauſe the defendant appeared by _— 

the 
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the Court awarded writ to the ſheriff to make deliverance, &c. 
without finding pledges z but if the party had appeared in perſon, 
he ihould find pledges, or ſhould be committed to priſon : but 
per Newton and Brian, the attorney ſhall gage deliverance ; and 
if he does not find ſurety he thall go to the Fleet, Br. Gager 
Deliverance, pl. 14. cites 1 H. 7. 11, 

12. In replevin, if the writ be wins by matter apparent, tlie 


. defendant ſhall nat be compelled to gage deliverance upon his 
' avowry ; for it 7 quaſi nullum originale. Br. Gage Deliverance, 


pl. 15. cites 1 H. 7. 21. 

23. Upon nem cept there ſhall be no gager of deliverance in re- 
plevin for cattle. Per Holt Ch. J. 12 Mod, 429. Mich. 12 W. 3. 
in the Caic of More v. Wats. 


L587 ] (G. 2) Gager Deliverance; In what Caſes, and 


by what Perſ5ns; And how compelled. 


K. JN replevin where it appears by the declaration, that the deli- 
verance is nat made, and the defendant ſays nothing, the Court 
ſhall award that the defendant make deliverance, Br. Gage De- 
liverance, pl. 10. cites 22 H. 6. 21, Per Newton, 
2. Arotury for damage f:afant in 2 acres parcel of 1009 acres, of 
which the defendant was ſciſed in fee tempore, &c. and the plaintiff 
ſaid that he himſelf was ſeiſed 5f 100 acres, wheres the place where, 
Sc. was parcel tempore, &c. abſque hoc that the place where, Wc. 
vas parcel of the 1000 acres, and the plaintiff prayed that the de- 
fendant gage deliverance; defendant faid, that plaintiff had had the 
deliverance already, & non allocatur; for if it be ſo, it may ap- 


pear by the return of the ſheritt; and ſo if he ſays that the beaſts 


are dead in pound overt in default of the plaintiſt, yet he thall gage 


- the deliverance / for if it appears by the return of the ſheriff, then 


the defendant is excuſed ; and by ſuch ſurmiſe of the defendant the 
plaintiff ſhall not be delaved, and the defendant is not at any 


| miſchief for the cauſe aforefaid; for the ſurety and the writ 9 


Br. Retorne 
de Avers 
30. Cites 
S. C.—Br. 


Surety, pl. fendant to deliver the goads returnable immediately. 


18, cites 
S C. 


make deliverance in theſe caſes may be conditionally, viz. If it be fo, 
&c. and after he was awarded per Cur. to make deliverance, 
and the name of the pledge put in court, and the ſurety made 


. * — — * . . 
conditionaily ; quod nota. Br, Gage Deliverance, pl. 17. cites 


5 E. 4 117. 

3. In homine replegiands, the defendant avowed the taking as his 
villein regardant; the other ſaid, that frank, and of frank eſtate, 
and ſo to iſſue; and after he found ſurety to ſue with effect, 
and then the plaintiff ſurmiſed that the defendant had taken his 
gods, and prayed that he may gage deliverance of the goods, to 


which the defendant ſaid nothing, by which writ Ward to the de- 
onge ſaid this 


writ is awarded without a count. Per Cur, this is not count 
but ſurmiſe of the plaintiff depending upan the matter precedent, and 
therefore 
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therefore the writ well awarded; and per Cur. the defendant”; * * Br. Sur- 
attorney ſhall gage deliverance : for he has power of all things de- 3 
pending upon the matter, and he ſhall have his goods without 9 
ſurety. Br, Gage Deliverance, pl. 18. cites 6 E. 4. 8. 

4. In homine repleg:ando, Vaviſor J. ſaid, that the opinion of — 
the juſtices anno 6, was that the defendant ſpall gage the deliver ne. pl. 20, 
ance conditionally, viz. if he has him; for it may be that he has S. F. 
not taken him, and then nulla ſequitur pœna. Br. Retorne de 
Avert, pl. 31. cites 12 E. 4. 4. 

5. In replevin the ſheriff returned averia elongata, upon which 
iſſued withernam, and the ſheriff returned quod non habet bona ſee 
catalla infra, &c. nec eſt inventus in eadem, whereupon iſſued capias, 
and the ſheriff returned cept corpus, and that languidus in priſena, 
by which iu d duces tecum, and the ſheriff brought him in, and the 
plaintiff counted of an adbuc detinet, and the defendant avowed, and 
the plaintiff prayed that he might gage deliverance ; and the de- 
fendant ſaid that the beaſts are dead in pound overt, Per Lit- 
tleton, if the defendant after avowry cannot gage deliverance he 
ſhall be impriſoned for the contempt, and fo ſhall you, if your 
_ plea be not ſufficient againſt the gager deliverance, Br. Retorn 
de Briefs, pl. 100, cites 20 E. 4; 11. 

6. Note; per Read and Fineux Ch. J. that if the bailiff of \ 5880 
the king diſtrains, &c. for a duty to the king, he thall gage deliver- 
ance, as well as a common perſon, &c. Frowick ſaid that the 
books are contra, and they ſaid no. Br. Gage Deliverance, 
pl. 12. cites 15 H. 7.11. | 

7. A gager of deliverance is in ns caſe but where the defendant ad- 
writs the taking, Sc. and controaverts the property. Per Holt Ch. J. 

Carth. 287. in the Cate of Delabaſtide v. Reynel!l, : 


(H) Ta what Caſes it ſhall be up5n Withernam: 


. F it appears that the /ir/? taking ⁊uas laaiſi, and the plain- 
| tiff cannot have the bea/?s again; becauſe they were fold 
upon an executiin; the plaintilf ſhall gage deliverance of the 
beaſts which he had in withernam of the defendant, without 
any gager of the deliverance of the firſt beaſts, 7 H. 4. 28. ad- 
judged.) ; | 
[2. In replevin, if defendart claims property the plaintit? ſhall S. P. Br. 
ES =P Guze Deli 
gage deliverance of the beaits of the defendant, which he had = —_Y 
in withernam hefore at the plea pleaded, upon return de averius g dtesS. C. 
clongatis. 11 H. 4. 10. In re- 
8 4 J plein a 
withernam was awarded againſt the deſendant, after which the defendant claims property, and 
thereon iflue taken, the plaintiff gages deliverance, and a writ 1thucs to make Echverance ; the 
ſheriff returns elongatus, and fo a withernzm was awarded againtt the plantitt, and on nitul re- 
turned, 2 capia niued ; then the iſſue is found for the plaintiff, on which he has judgment; and 
then on a pluries returned, the defendant prayed, and had an exizent again the plaintiff; and 
y Tyrwhit, the defendant ſhall toe r damages int the plalntiff for his detainer. F. N. B. 
74- (A) in the new Notes there (a) cites 11 Hi. 4. 15, and adds guerre © 1 Co. 73.— [me Plesd- 
ings in Bredon's Cote. | 
2. In 
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—— 3. Ina replevin if the Heri cannot have the view of the chal- 
Fol. 429. tels talen, upon which he returns a withernam againſt him, and 
Fr. i: After the parties are at iſſue upon the title in bank, if the defend- 
Gaze Deli- ant claims property in the chattels taken upon the replevin, the 
verance. pl. plaintiff thall gage deliverance of the beaſts taken in withernam 
0 cites S. before the chattles taken upon the replevin are delivered to the 
plaintiff; becauſe the defendant claims property in them, and 
if he had claimed property in them en pais he had not had the 
replevin nor withernam; for this would not be any miſchief ; 
but otherwiſe there would be miſchief, 30 E. 3. 9. b. Ad- 

judged.) | 
F.N.B. 753. [. In replevin if the plaintiff avoꝛut the taking the beaſts of the 
3 defendant as ef the chattles of the defendant, he ought to make de- 
Wee by Iwerance of the beaſts, which he has in withernam before deli- 
_ eitesS.C. verance made by the defendant of the beaſts firſt taken; for 
thoſe are known to be the beaſts of the defendant, 30 E. 

9. b.) 

*. N. * 75 : - Where the 3ailiff makes conufance for the lord who joins in 
new notes did of him, now becauſe the conuſance is in right of the lord he 
there d ſhall make deliverance of the beaſts, and the bailiff ſhall have 


ere his beaſts taken in withernam. 7 H. 4. 28.) . 
” i 6. As to gaging deliverance, it was held, that was to be 
done by the plaintiff, only where the thing is replevied, Per 
Holt 12 Mod. 36. in the Cate of De la Baſtile v. Reignald & 


Ux. 
y 


L 589 |] (J) Gager Deliverance, At what Time. Upon 
| Withernam. 


So where in [I. IF a withernam be awarded for the plaintiff of the beaſts 


replevin the R : ; 
— de- of the defendant, and the ſheriff returns that he has taken 


clared upon the beaſts of the defendant in withernam, but none came from th 
adhuc deu- plaintiff is have them, and now the plaintiff prays a writ to the 


—_— ſheriff te deliver the withernam to him, and the defendant prays that 
hs dad the plaintiff gage deliverance, and ſays that part of the beaſts which 


ant may he tool are dead by default of the plaintiff, and the reſt he is ready to 
gage Gel geliver. In this caſe the plaintiff — have deliverance of 


verance, t ; g ? 1 
which the the withernam to him, but it ſhall reirain in the cuſtody of the 


defendamt ſheriff till a writ iſſues to the ſheriff for the plaintiff to have de- 


fad, tale lixerance of his beaſts; and then it ſhall come in debate in 
pu! the beaſts | , 


in pound o- whoſe default the beaſts are dead; and fo when this is deter- 


rert, and mined, and he has deliverance, the defendant ſhall have the 
that they are 


a4 in a. delivery of the withernam, 44 Aſſ. 15. Adjudged, | 

fault of the | : | | 

Plaintiff for want of ſuſtenance, and the plaintiff replied that om are dead in default of the de- 
fendant, and not in his default, and fo arc at iſſue in whoſe default the beaſts died, the defendant 

in this caſe ſhall not be charged to gage the deliverance till the iſſue be tried,  Kelw, 71. pl. 11. 


Mich. 21 H, 7. Anon. : 
[2, [80] 
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[2. [8] If a withernam be awarded for the plaintiff of the 
beaſts of the defendant, and the ſheriff returns that he has 
taken the beaſts of the defendant in withernam, but none came 
from the plaintiff to receive them, upon which return the plainti 
ic nonſuited in his writ. In this caſe the defendant ſhall have de- 
liverance of his beaſts in the cuſtody of the ſheriff by force of 
the withernam. 44 All. 15.7 

[3. If the ſheriff /evies 20 J. in withernam upon not finding of the Fi:zh. tit. 
beaſts, the defendant ſhall not gage deliverance of the 20 5. before the Gage Delis 
ſheriff has delivered it to him; but the plaintiff of whom the 208. f. os - 
are levied may have his action againſt him. 25 E. 3. 47. b.] 

[4: Sy if the bea//s of the plaintiff are taken in withernam the 
detendant ſhall not gage deliverance of them till they are deli- 
vered to him by the ſheriff] 


[5. Deliverance ſhall not be gaged before avawry, 7 H. 4. S. P. Fitzh. 
11. | N tit. Gage 
| Deliverance, 
pl. 25. cites H. 35 E. 3. For it may be that he will clatm property by the avowry. And per 
 Wilby he ſhall not gage deliverance before they are at iſſue or demur in law. 


6. In replevin, upon return of the ſheriff, the plaintiff had 
certain beaſts of the defendant in withernam; upon which the de- 
fendant came and juſtified, becauſe the goods of which the replevin 
was ſued were his proper goods, and thereupon they were at iſſue, 
and the defendant prayed deliverance of the withernam. Ham. 
faid, this you cannot have till iſſue be tried. Th. ſaid, we in- 
tend that the property of beaſts of which replevin is ſued 7s the de- 
fendants till the contrary 1s found, wherefore he bid the] defend- 
ant ſue deliverance of the withernam. Fitzh. tit. Gage Deliver- 
ance, pl. 26, cites M. 31 E. 3. | 

7. If defendant in replevin comes in on the replemin he need not 2 Salk. 58s. 
gage deliverance, but it he comes not in upon the replevin, but _ 140 58. 
upon a further proceſs he muſt gage deliverance in ſome caſes, RA 
and he utterly condemned the caſe in “ Raymond, Per Holt 474. Mich. 
Ch. J. 12 Mod. 425. in the Caſe of More v. Wats. 35 1 


Ian; s Cate. 


(K) Ma. ſhall be good Counterplea to the Gager. L 599 | 
Counterplea. a= 


. ; — 
I, 15 is no good counterplea that the plaintiff himſelf, anne prays Hitah. Gage 


the gager, it ſciſed ef the beaſts; for this cannot make itlue. — 
3 H. 6. 15. Curia.] : K 

2. It is a good counterplea that deliverance awas mads in Pay 10 
the plaintiff, &c. 25 E. 3. 47. b. For this may make iſſue. 

3. It is a good counterplea that he put them into pound overt, — Gage 
and that they are dead for want of ſuſtenance ; for if this be true, ol 3 
there ſhall not be any gager. 4 H. 6. 13. b. +5 H. 7. 9. 21 5. C and 
E. 3. 22. 25 E. 3. 47. b. 13 H. 7. 28. b. 30 H. 6. 2. 3 H. oe ES 
6. 15. taken whe- 

ther 
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ther the beaRs are dead or alive. Quod nota, And it ſcems that if the beaſts died in default of 
the defendant, the plaintiff ſhall have action thereof. — In replevin the defendant avowed ſor 
rent, and return was awarded for the rent; it was agreed, that if after he has return the beaſts die 
in the pouud in Het ault of the plaintiff, the defendant has no remedy but to diſtrain de nova. 
And ſo fee that the return is not execution for the rent, but only a gage for it, in which the de- 
fendant has no property. Br, Retorne de Avers, pl, 17. cites 21 E. 3. 22. 
S. P. 

+ Br. Replevin, pl. 25, cites S. C. Iſſue was taken whether they died in default of the plain- 

ttt, or of the defendant. Quod nota. Br. Gage Deliverance, pl. 16. cites S. C. 


(K. 2) Counterplea. Tiſſue Gapd. And how Treed. 


But note 1, IN replevin the parties were at iſſue, the plaintif ſaid that he 
_— N. had net yet delivered his beaſts, and prayed that the defendant 
21 E. 3 . . - . « 
ſuch 72 ſhoutd gage the deliverance; Hulz ſaid that the deliverance is 
was 7:aſed, made already; and Tirwhit ſuffered the iſſue. Br. Gage Deli- 
and writ a- FA 

tr VETANCE, pl. 6. Citcs 11 H. 4. 10. 

make deli- | | X 

rerance, Which is the beſt law, by the Reporter; and there (as it ſeems) the ſheriff may return the 
truth. Ibid.-— Ibid. pl. 11. cites 23 II. 6, 41. accordingiy, that iſiue ſhall not be taken whether 
the delirerance 15 made or not. 


2. If the plaintiff prays, that the defendant gage deliverance, and 
the defendant ſays, that the beaſts were in pound ↄvert, and there are 
dead for want of ſuftenance, and the plaintiff ſays, that they are 
alrve, writ ſpall iſſue to the ſheriff to try it; and if it is found that 
they are alive, deliverance ſhall be made immediately ; but this ſhall 
not be tried by 12 in C. B. becauſe the plaintiff ought not to 
be delayed to have his beaſts when the property is known to be 
in him. And the ſame term after avowry the plaintitf prayed, 
that the defendant gage deliverance z who faid ut ſupra, that 
they were dead in pound overt for want of ſuſtenance; and the 
plaintiff ſaid, that they are alive, and prayed wvrit to make deli- 
verance fi conſlare poterit that they are alive, and it was 
granted; quod nota. Br. Gage Deliverance, pl. 22. cites 21 
E. 4. 64. & 77. | 


3 The 3. In replevin the defendant avcrved, and the plaintiff prayed 


Court ſaid, that he be compelled to gage deliverarice, the defendant ſaid as ts 
ther Gead or part of them, that they were delivered by replevin, and to the reſt 


ave will : f : 
not make a that they were dead for want of ſuflenance, the plaintiff ſaid that 
£909 3 they were alive; and was compelled to ſay alive and nat dead; and 
— ſo he did, and prayed writ to the ſheriff, quod fi conſtare po- 
591 |] terit, that they are alive to make deliverance, Br, Gage Deli- 
Nall have verance, pl. 25. cites 22 E. 4. 65. 
writ to 
inake deliverance, and after writ was awarded to deliver thoſe which were acknowledged to be 
alive ct ſibi conſtare, &c. that the allegation of the detendant be falſe as to thoſe which are alledged 
to be dead, viz. that they are alive, then to take in withernam 2 other beaſts of the defendants, 
&c. Fitzh. Gage Deliverance, pl, 20. ciics I. 22 E. 4. 


Br. Wither- 4. In replevin if the 4% of the defendant are talen in auither- 
n nam, fer nou-delivety of the legſis of the plaintiff, there at the _ 
| ede 


Sce (O) pl. 
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gnch of them fhall gage deliverance to the ther, and ſhall find 
pledges feverally of the deliverance, and each ſhall have ſeveral writ 
of deliverance, and it ſhall not be in one and the ſame writz quod 
rotaz and it is no plea for thc defendant 7o fay that the plainti 
after the taking, and before the replevin, retaot part of the b:afts, for 
this ſhall come in by return of the ſheriff; and to ſay that the 
beaſts died in pound, in default of the one or the other, this 
was not iſſue, but ſhall come by return of the ſheriff, Br. 
Gage Deliverance, pl. 27. citcs 13 H. 7. 28. and 16 H. 7. 16, 
accordingly, 


(L) Return of Beaſts. 


f'1, F a replevin abates for falſe Latin, or other cauſe, which is 7, avewey, 
* 
not the default of the party, but of the clerk, the avowant where the 
ſhall not have a return. 3 H. 6. 3. writ of re- 
6 plevin a» 
bates, the avowant ſhall have a rcturn ; for it apprars that the plaintiff has the cattle, Jenk. 124. 
in pl. 51. —— Replevin was abated for variance betwern that and the pore; for the replevin was H. 
ab) ut of T. and the pore waiabbot of I without IT. and the defendant prayed return, aud could not 
have it, Br. Retorn de Avers pl. 14. cites 41 E. 3. 


[2. If a recaption abates by death of the plaintiff, the defendant Put in re- 


ſhall not have a return. 11 H. 6. 14. b.] 4 2 if 


paſſes for tie defendant, he ſhell have return; quod nota bene. Br. Return de Avers, pl. 34. cites 
Fitzh, Recaption 5 & 7. 


[3. In a replevin, if the defendant makes a juſtification, and does S. P. 


nat avoto, he mall not have any return of the beaſts. ] _ — 
found for him. Br. Retorn de Avers, pl. 22. cites 15 E. 4. 29.— 8. F. 9 E. 4. 33. b. Per 
Littleton. Contra if he makes avorory or juſtification; quod nota bene. Br. Retorn de Avers 
pl. 26. cites S. C.—[Quæte, and it 15 not ſupported by the year book.] 

In replevin the deft rid ant may avow or juſtify at his election, but if he pu/7rfies he cannot have 
a return as he ſhall, if he avows, 3 Lev. 204, 205. Mich. 36 Car. g. C. B. Aileſbury v. 
Harvey. 


4. If a bai in a replevin mates a juſtification, and not any co- 
muſance in the right of his maſler, he thall not have any return. 9 
E. 4. 33. b.] 

(5. In a replevin againſt maſter and ſervant, and the ſervant In replevin 
comes aud avows the taking in the right of the maſter, and then the again rwog 
maſter comes and juſtifies the taking, in this caſe the avowry of the 3 
ſervant is not to any purpoſe; for it appears by the plea of the 4 and 
maſter, that he will not have a return, but that he only makes % der 


. . . . 1s CuMpas 
a juſtification to excuſe him of damages, 35 H. 6. Avowry 47. yin, wm 
Per Curiam.] the plainti# 


prayed pro- 
| ceſs againſt 
the otherwho did not appear, and the Court denied it; for he is out of Court by realon tha 
the other has juſtified for him; quod nota per Cur, Br, Avowry, pl. 33- cites 21 E. 3. 30. 


[6. If the maſter and ſervant make avawry together, the avowry [ 592 
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of the ſervant ſhall be taken only as a conuſance. 35 H. 6. 
Avowry 47. | 
S. C. cited {7. In a replevin aguyſt the maſter and bailiff, or ſervant, if 
= J. the Bail mates conufance as bailii}, and the maſter pleads that he 
Trin. 2 U. did not take, the ſervant thall not have any return upon his co- 
& M. in nuſance; tor by the plea of the maſter, his conuſance is 


Caſe of 7 Es * 0 C-ast I ; = 
Eoany Canged into a juſtification. 15 E. 3. Avowry 107. 


Bowles % al. ——— Br. Retorne de Avers, pl. 21. S. P. cit-s 22 H, 6. 53: 


| 
* 
= 


8. Replevin Fa taking in L. in T. the defendant ſaid that L. is 
in M. and nat in T. judgment of the writ, and to have return 
made avowry, and the plaintiff was compelled to maintain that 
L. is in T. and the others econtra, Br. Replevin, pl. 7. cites 

41 E. 3. 4. 
Sr. 2 9. Where the tenant offers the rent or amerciament at the time of 
Po ©: the difire,s made, cr after the diſtreſs taken, and the Herd refuſes it, 
here he ſhall not have return; quod nota, Br, Retorne de 
Avcis, pl. 11. cites 45 E 3.9. 


Br. Surety, 10. Homine replegiando was brought by 3, et per Cur. they 


ce „gt net to je n; by which they were not ſuffered to count, and 
were let go; and the defendant praved to have deliverance or 
return of them, and could not have it, becauſe they ſhould 
have found mainprize to ſue with effect, and therefore may 
have execution againit the mainpernors, if, &c. Br. Retorne 
de Avers, pl. 14. cites. $ H. 4, 21. 

11. W. ſues a replevin, H. removes it by a recordar: into the 
King's Bench; the p/aintiff does net declare, and upon that a re- 
turn awarded to H. The ſheriff thereupon returns averia ene 
gata, and then a writhernwam was awarded and executed, and 
now comes the plaintiff and prays to declare, and prays a deli- 
verance of the withernam, And it was teſtified to the Court by 
the Clerks, that upon ſulmiſſian of the plaintiff to a fine for not de- 
clarinz, and that impoſed upon him by the judges, he ſhall have 
deliverance of the withernam, and ſhall declare. And now a 
fine of 3s. 4d, was impoſed upon the plaintiff, and then he de- 
clared and had deliverance. Note, the courſe of the King's 
Bench is contrary to that of the common bench. Noy 50. Webb 
v. Hind. 

12, The defendant can have no return where the awowry is 
ill, theugh the replevin is ill; and therefore the replevin was 
quaſhed without judgment for a return. Show, 99. Trin. 2 
W. & M. Allen v. Darby. | | 

13. In an avowry for rent, if money be brought into court by 
plaintiff, and taten cut by defendant, yet a return ought to be 
awarded, and the plaintiff may take advantage of the money's 


being taken out, as he can. 12 Mod, 353. Paſch. 12 W. 3. B. 


R. Horn v. Luines. | 
14. If cattle be taten in withernam by way F execution in reple- 
vin, the plaintiff thereby gains an abſolute property in them, 


in licu of his own, but net to where the withernam 2 4 * 
er 


18 
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Per Holt Ch. J. 12 Mod. 428. Mich. 12 W. 3. B. R. in Caſe 
of More v. Wats. 


15. After el ngata and withernam if the defendant pleads non So ib the de- 
cepit he ſhall have his cattle again, and even a capigs in wi. her- fendant 


| B. . claims pro- 
num, 2 Salk. 581. in the Cite of Moore v. Wats, perty; 2 
ſince the 


taking or property is in queſtion the law deems it reaſonable, that the defendant ſnbuld have his 
goods again during the diipute. 2 Sajk; 581. in the Caſe of Moor v. Watts, 


(M) Return of Beaſts. Li «what Caſes without L $93 J 
Acꝛory made, and what Not. [er upon 4 
Bad Avowry.] | 


LI. IN replevin or recaption if he plaintiff be nonſuited the de- 3 7 
fendant ſhall have a return generally, without making x 1 
avowry. 9 H. 6. J. b. Curia. 11 U. 6. 5. b. 14. b.) that deltver- 
ence is made 

and pledges found to have return, fe, 8&c. Br. Retorne de Avers, pl. 29. cites 22 H. 6 43.— 
® Br. Retorne de Avers, pl. 3 citcs S. C. But Br. Ibid. pl. 5. is, that a plaint removed was 
J. Capellanus Cantariz Beata: Mariz de Dale queritur de averiis, &c, and for default of ſurname 
the plaint was abated, and return made without avowry, Contra upon nonſuit in replevin; quod 
nota the diverſity where the plaint and the writ iS abated, and Where the plaintiſt is nonſuited ; 
Cites 27 H. 6. 3. — [But quære as to this word (non{uit, and the ditference founded thereupon, 
tor in the year book there is no ſuch word, but a ditterence is taken there between the plainntt's 
being named in the plaint and not in the wilt; fo that if the plaintiff's lurnamethad been in the 
plaint, though not in the writ, a return would not have been awarded without making avowry. 
See 27 H. 6. 3. b. pl. 24. quære if Brooke is not miſprinted from an abbreviation of ¶Noſme) in 
his MS. the word (nonſuit) being in all the editions. ] 7 

It the plaintiff in replevin be nonſuited d:fore the count, the defendant ill have return without 
making auowry ; and if after the count, he onght to make avowry ; per Br:an Ch. J. ad quod non 
{uit reſponſum. Br, Retorne de Avers, pl. 33. cites 21 E. 4. 64. 


2. [ Hut] if in replevin the d-fendant abates the writ by plea he 8. P. Br. 


ſhall not have return without avowry made, 9 H. 6. 4, b. — ph 
Curia.] 20. Cites 22 
H. 6. 45— 


Br. Replevin, pl. 3. S. P. Br. Retorne de Avers, pl. 3. cites S. C.——S. P. But if the 
avowry made by the defendant in tuch caſe be wtuhcient, though the writ be abated, yet he 
{hall not have return. Per Cur. Comb. 33g. Trin. 7 W. 3. B. K. Long » Kelfall. 

In replevin the writ was abated for d:fauit jlraded to the count, becauſe no place of the taking was 
put; and yet the defendant was compeiled to make avowry tor return. Contra where the plain- 
tiff is nonſuited. But per Priſot, always where the writ abates by plea, the defendant ſhall make 
avowry tor return; aud ſo he did here. Br. Retorne de Avers. pl. g. Cites 35 H. 6. 40,— 
Br. Avowry, pl. 126. cites S. C. ; Fe ; 

But it the defendant plerds in abatement of the count aſter replevin made, and it is found againſt 
him, the writ ſhall abate, and the d:fendant Mall have retorn without avowry ; for when the count 18 
abated there remains no declaration nor grad upon which return may be awarded, Per Pigot; 
quod Fairtax conceſiit; quod nota, Br. Retornede Avers, pl. 33. cites 21 E. 4.64. 

In replevin the writ abated and the defendaut did not avow to have return; yet it was held, 
that return ſhould be awarded in this caſe and in every caſe where it appears that the _— was 
in poſſe ſion of the beaſts, &c. it they be delivercd by replevin. Cro. J. 519. Salkeld v. Skelton. 
Cites 36 H. 6. 35- 

N —— if the defendant ſays, that the property is in a ſtranger, abſque hoc that they 
were the plaintiff 's this is good either in bar or abatement ; and the defendant need not avow for 
the return of the goods: they not being the plaintiff is theavowant is to have a return 2 Lev. ga. 
Mich. 25 Car. 2. B. R. Wildman v. North. Vent. 249. Wildman v. Norton,—g Keb. 21g, 


232. 


Ihe difference is where a collateral matter is pleaded in abatement the defendant ſhall not have a 


Z 2 2 retut a 
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return without making an avowry; 4 if the plea be pri in aε, eu, Lecaule the plea in itſelf 

does not contain any matter for aicturu; for though it may be true, yet the taking may be tor— 
tous. But where the CA in abatiment 2: to the point of the action; as fropertyeither in himſelf or 
a ſtranger; there he necd not make avowry, for the plca itſelt contains good caulc for a return, be- 
cauſe ne had the poſſeyton, which was illegally taken from him when the plaintiff had no right or 
propeity, Carti:. 244. Trin. 4 W. & M. B. R. Patcher v. Porter. — Show. 400. S. C.— 1 

Salk. 94. S. C—5 C. cited La. Raym. Rep. 2:7. Patch. g W. 3. in the Caſe of Parker v Mel- 
lor; and Holt Ch. J. faid, he remembered it, and that return was granted- here becauſe the 
pla niift had not any right to the catile; and he cited 29 H. 6. 35. where, thougr. tne avowry 
was ill, yet the plaintiff having no right a return was granted. —Carth. 398 Paiker, , Melor. 


See (G) pl. 3 In replevin if the defendant ſayt, that he tat in other place, 
ng * and that it is ancient demeſue, and ave in this place, and it is 
taking them und for him, yet he ſhall not have a return; becanie of this 
in ancient taking the Court cannot take conufſance. 21 E. 3. 7.51. b. 
deme ine ; : : 

goes to the juriſdiction of this Court. Br. Retorne de Avers, pl. 16. cites 21 E. 3. 72. 


[ 594 Ia. If avzery be far diverſe cares, and ſome are found againſ? 
iim, yet if any are found for him, he ſhall have return. 5 II. 
Fol. 424. 7. 13.5 . 

Conn prmn—egp 


He ſhall have rg urn of the whole, and yet ſhell render damages for the ſame taking, Br, Da- 
mages, pl 4. cites 2 H. 6. 4. S. P. Br. Avowry, pl. 6. cites 2 H. 6. 2. & 3 H.6.44 

L. P. K. 157. 6. F. cites 21 Car. B. R. For thereby it appears that he has good cause to diſ- 
train.— It avowry be for rent nd fealty, and one is found for the defendant and the other againſt 
him, he ſha!l have return; but where both are found for the plaintiti, he ſhall recover damages: 


otherwiſe not. Br. Avawry, pl. 25. cites 44 E. 3. 13. by Cand. 


S. P. Br. F. A if a man avws the diſtrſt of one horſe for a rent- 
Avovry, os: 1 har if it b e e "K 3 8 
==> HAM ſervice and rent-charge, if it be found that the renteſe) vice 15 arrear 
H. 6. 44. and not the rem charge, yet he ſhall have a return, for the 


avowry was ſeveral, 2 H. 6. 4} | 
S. P. Ard 6. Ss if avowry be for rent-ſervice due at ſeveral days; that is 


1 1 . & a - — ; . 
* _— to ſay, /o much at ſuch a day, Q. if ſome be found for him and 
verdamazcs ſome not, he ſhall have return. 2 H. C. 3. 11 H. 6. 5. 
alſo againſt 
him for the one day; quod nota, Br. Avowry, pl. 8. cites 2 H. 6. 1.— Br. Retorn de Avers, 
Pl. 1. cites S. C. - Hut quzre where the lord ditrains 2 hoy ſer, one better thin the other, and guns 
the one for cn rent - day and the other for the otter rent. day, not mentioning which is for the be and 
which for the worſt; aud the one is found againit kim and the other for him; quzre of which horſe 
he ſhall have-return, Br, Avowiy, pl. 6. cites 2 H. 6. 1. Br. Retorn de Avers, pl. 1. cites 
S. C. | j | 
If I diftromn ſer 2 things, and T have cauſe for the ore of them and vt for the other ; if Thuſtity 
for any one of them, I ſhall have return for both, cites Hob. 133. But it I diltram 2 Feral d 
treſſes for 2 ſevr! cauſes; as ſuppoſe 2 horſes, one for !reſt1/5 and the other tor rent; the juiti- 
fy'ng for one intitl-s me to a return for one only, and the plaintitt Niall recover damages for the 
ether. 12 Mod. 352. iu the Caſe of Horn v. Luines. 


[ 7. In avowry for a beaſt for damage feaſant, if diner pleas are 
pleaded, and ſeveral i//ues taken, if one i ue be fund for the plaintiff 
and another for the defendant, the defendant tha!l have a re- 
turn. Dubitatur. 27 E. 3. 86. 

Hob. 123 [S. In replevin if the defendant avows for rent & nomine per- 
3 j* nz, and it appears that he has no cauſe of avowry fer the one, by 
$amback, Which the avowry is to abate as to that, yet it ſhall not abate 


in all, but he ſhall have a return. N. 10 Ja. B. Per Curiam. ] , 
| (9. 1 
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(o. If avowry be made jo rentgſer vice due at 2 ſeveral days, Br. Avow- 


and it appears that one of the days is not yet come, all the avowry 1 Ly 2 3 


ſhall abate; becauſe he is an actor, and all this appears by his that de- 
own ſhewing, Contra 11 II. 6. 5.] | s — 
all have 
Return. So, Br. Retorn de Avers, pl. 35. cites S. C. accordingly, Per Danby, Neu- 
ton, Paſton, and Strange; but contra of a declaration; for where a man brought debt of a 
Jum dur at 2 days, and the one is not come, this Mall abate all the writ; for falſe in parcel goes to all 
there; quod nota: But per Martin, Corteſmore, and Ellecker, he ſhall not have return in the 
caſe ſupra; therefore quzre. 
Alu the writ ſhall not abate; for bar to part, or jultification to part, ſhall ſerve for this part; 
for the defendant is no actor in avowry to all tents to be as a mere plaintiff. Br. Barre, pl. gs. 
cites 11 H. 6. 5 —S. P. Arg. Saund. 63. in the Cale of Duppa, Executor of Baſkervile v. Mayo, 
cites 1 Rep. Godtrey's Caſe, 
It was held in error, on judgment in C. B. in ſuch caſe that the avowant before judgment 
mould have abated his avowry, quozd the Michaelmas rent not then due, and taken judgment 
for the reſt. But the defendant getting his avowry amended in C. B. the Roll was amend:4 fere in 
B. R. and jo the error cured. 2 Salk. 589. Richards v. Cornforth,—; Mod. 363. 


10. Brut if the avowry be for ſome beafts for rent due at one day, 
and for other beaſts for rent due at andther day; if it appears by the 
avowry that one of the days is not yet come, yet all the avowry 
{hall not abate, but he ſhall have return of the reſidue, 11 H. 6. 

b. 
: I 1 Avowry [replevin] againft 3; one comes, and this only 
makes the avowry, and the other 2 ſay nothing, nor was any pro- 
ceſs made or continued againſt them; and he avowed for him- | 
ſelf only, and avowed of taking in D. where the plaintiff C 595 1 
counted in 8. He ſhall not have à return in this caſe without 
avowry. Br. Avowry, pl. 33. cites 49 E. 3. 24. Per Perle 


and Kirton. | 


12. Plaint is removed out of the county into Bank by pene by In ſuch caſe 
the defendant, and at the day the plaintiff is demended, and does i the plain- 


tiff is non- 


not come. Nonſuit ſhall be awarded, and the defendant ſhall fut wirtoue 


ſue return if he will. Br, Retorne de Avers, pl. 19. cites deleting | 
tne de- 

21 H. 6. 50. . fendant 

ſhall ſuggeſt what cattle he took, and ſtall have return, Raym. 33. 13 Car. 2. B. R. Mich. 


Anon, 


13. In replevin the plaintiff declared, &c. the defendant ſaid, Contra if the 
that the property is in W. N. and not in the plaintiff, and made iI uc hadbeen 


g f upon the 
av to have return, and the iſſue paſſed for him of the property, _ and 


and it appears that the avowry is nt good; yet per Priſot, the de- 2 the 
fendant ſhall have return without avowry in this cafe, becauſe 2 


the plaintiff has u property, and the defendant had the firſt poſſeſſion avowryis ill, 


. Br. Replevin, pl. 31. cites 39 H. 6. 35. there the 
ef the beaſts. B Replevin, pl. 3 39 35 — 
ſhall recover, and the defendant ſhall not have return; for the defendant has not denied the pro- 
erty in the plaintiff, of which beaſts he ought not to have return but upon good avowry; and fo 


lee always where the defendant pleads in abatement, the defendant ſhall make avowry to have return. 
Ibid, —Br. Retorn de Avers, pl. 28. cites S. C. but adds a quzie. y 


14. A man was diſtrained ly 20 ſheep, and the party ſued re- 


plevin, and he who diftrained affirmed plaint in court of a franchiſe 


ta have the ſame ſheep attached by covin, ſo that replevin ſbould not be 
a 2 2 3 | thereof 
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thereof made, and the ſheriff returned it, and the plaint: 77 PETER 
feuperfedeas for him and his chattles by reaſon that this court had the 
anctent ſeiſfin; and the opinion was, that he ſhould not have ſu- 
perſedoas for his goods but for his perſon only; but per Lai- 
con, he ſhall have ſuperſedeas for both; and by ſeveral, he 
thay have certiorari of them, Br, Replevin, pl. "FO Cites 
16 E. 4. 8. 

_ _—_— 15. In roplevin, the plaintiff <vas n1/1 irted, by which the 4. 

, Jendar? kad return, and after the plainbiſf replevied them again by 
plaint, where he og bt ty have had ſecond deli — . and the laſt 
faint as removed 5y recoruare, and the defendant ſbeaued the matter 
to the court, aud becauſe the deliverance was made againit the 
law he prayed return, and tad it without making avawry, inaſmuch 
as the deliverance was without authority, and he hall retain till 
the plaintiff ſue ſecond deliverance, aud there he /hall make avezury. 
Br. Retorne de Avers, pl, 32, cites 21 E, 4. 6, 

5. F. Ter 16. A1d where a man di/trains 2 9xen, — plaintiff removes the 

werwite plaint, and declares but ane ox, the defendant ſhall ſpew the matter 


the plaintiff 
6 aud that he tot 2, and aviw fer both, and thall have return of both, 


may alw <a Quod nota, Ibid. 


decerve the 
actendant. Br. Replevin, pl. 44. Cites S. C. 8. P. Ibid. pl. 55. cites S. C. and 20 E. 


Titzh. Retorne des Avers, pl. 22. 


The de- In replevin, the plaintiff counted of a taking of 10 begſſe, 
e and She defendant avowed for 20 for damage feafant ; ; and becauſe 
fur * all, the plaintiff had replevin of them, he prayed writ to the ſheriff 


or for the to make deliverance of them, of which he has not declared fi 
10 come conſtare poterit that replevin of them was made and had it in 


riſed in 
2 plant C. B. Br. Replevin, pl. 32. cites 1 H. 7. 12. 
only at his | 
S. P. Br, Retorne de Avers, 


pleaſure; quod nota. Ibid, pl. 27. Cites 14 H. 7. 1. 
pl. 9. cites 35 H. 6. 40. 


18. The lord avows the taking of one mare, as for rent behind, 

ſo and alſo ? a the 4th part of a relief, and does not expreſs the 

| $96 J. m due for the relief, and fer the rent the plaintiff pleads tender, and 
demurs for the relief, becauſe he had not expreſſed the ſum, and 
becauſe he had diftrained one thing for the rent and relicf, pre- 

tending that if one caule pats againſt him, and another for the 
avowant, that he could not have a returno habendo; but the 

Court were of a contrary opinion. Brownl. 174. Hill. 12 Jac. 

Rot. 3400. Pain v. Maſcal. | 
19. But if tus men diſtrain ene and tho ſue mare for tao ſeveral 

cauſes, and one has judgment for hinyelf, and the other for himſelf, in 

_ caſe no returno habendo can be made of the mare, Brownl, 

175. Pain v. Maſcal. 

141. 52.8. C. 20. In a replevin, the plainti was noi ſuited, and the defendant 
in totidem had a retorns habends, and a writ of inquiry of damages; and the 
3 Haim iff brought a writ of ſecond deliverance, Per Cur, This is 


Foe Set ſuperſedeas to the return. Palm, 45 3. Paich, 1 Car, B. R. 


de writ of > Shay 
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ſecond deliverance is to no other purpoſe but to revive the firſt plaint, and is a ſuperſedeas of 
the writ of returns habendo; cited by Keilway as 22 H. 7. and that he had the report of the 


caſe. 
Rutlidge, 


Keilw. ga. b. pl. 7. S. P. 1 Salk. 95. pl. 6. Trin. 13 W. 3. B. R. Pratt v. 
12 Mod. 347. S. C. and S. P. 


> = 


(N) Returno Habendo. 
[1. THE writ of returno habendo is not returnable.] 


2. With-rnam is delivered to the plaintiff of the goods of the de- 
fendant, and the defendant has nt day in court, nor would the 
Plaintiff make plea, the defendant hall have audita querela ;, for he 
cannot have returno habend:, becauſe he has not day in court, 


Per Holt J. Quire. Br. Withernam, pl, 12. cites 44 Aſt. 14. 


(N. 2.) Return. The Eyect thereof as fo the 
| Thing ſued for. 


1. JN replevin, the defendant avowed for rent, and return 45 

=» awarded, he cannot have ſcire facias upon this judgment to 
have executin of the rent; for the judgment is no more than to 
have return ; and if he takes the return of the beaſts, and they 
after die in pound in default of the plaintiff, the defendant 
has no remedy but to diſtrain again. And fo ſee that the return 
is not execution of the rent, but only a pledge for the rent, in which 
he has no property; for if it was an execution for the rent, he 
ſhould have property. Br. Execution, pl. 46. cites 21 E. 3. 
2 21. | 


(O) * Return Irreplegiable., In what Caſes it | 597 ! 
ſhall be again Plaintiſt in Replevin. At the par A 
Common Law. — 1 

not denied, 


C1. IF the plaintift makes default after iſſue, and the array tried, that if a 
I the return ſhall be + repleviſable. 2 H. 4. 23. 24 E. 3. 33. — 1 
Adjudged. |] | | 


judged for 
him irreple- 

viable, it 15 not ſatisfation for the thing for which it is awarded, but he ſhall hold it till he be ſatisfied ; 
and from hence it ſeems that he has no property in them. Br. Retorne de Avers, pl. 6. cites 
33 H. 6. 48. And if the plaintiff after this tenders ſufficient amends, and the defendant refuſes 
it, the plaintiff hall have writ of detinue, Ibid. 

+ The defendant could not have return irrepleviſable, becauſe it was the firſt nonſuit, but had 
ſecond deliverance ; quod nota. Br. Retorne de Avers, pl. 24. cites 24 E. 3. 34» 
[All the editions of Brook are 24 E. 3. (34) but-it ſhould be (33) as in Roll, and is 24 E. 3. 
33- a. pl. 22. | 


[2. When the jury comes 79 give their verdif, if the plaintiff Br. Retorne 


in replevin be nonſuited, the return ſhall be repleviſable. 2 H. 4. af — 


23.4 cites S. C. 
and the 
Plaintiff was put to his ſuit in ſecond deliverance. It was agreed by the Court, that if a 
man in a repleyin pleads, and they _ at ie, and the jury iz charged, and gone from the — 
7 4 
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and returns to give their verdict, 2nd the plalxtię i ron ſuit, there return irrepleviſable ſhall tet 
be awarded, as in cate if a verdict had been given, but the party may have. a writ of ſecond de- 
Everance, as well as if he had been nonfuit betore declaration or appearauce. 3 Le. 49. pl. 70. 
Mich. 15 Eliz. C. B. Anon.-—S. P. But of nontuit after verdict, or upon judgment given 1 fon 
demuvrer in law, there return ſhall de atarded irre eſabie; quod nota. Brook ſays the rcaton 
ſeems to be maſmuch as upon nonſuit given after verdict judgment ſhail be given, as if no verdict 
had been. And lo ſee that he ſhall have return, but not irrepleviiable. Br. Retorne de Avers, 
pl. 23. c:tes 14 H. 7. 6. a 

In ceplevin, if the plaintiff be nog ſuited after arowry, 67 after ue joined, or before, all is one, 
and the defendant ai! not have return trreplevijable, but only return ; quod nota per Cyr. Br. Re- 
torne de Avers, pl. 7. cites 31 H. 6. 5. 


L3. If after iſſue the plaintiff mates default at the day of „if prius, 
the return ſhall be replevifable. 4 H. 6. 8. b. 
Br. Retorne [g. If the plaintiff in a replevin be n:/uited, and the avowant 


— —_ has a return awarded, but before execution the king dies, and in the 
2H. 4.23. lime of the next king the avowant ſues à writ to warn the pledges 


that it was 79 ſhe au cauſe why be ſhall not have return, and the ſheriff returns 


aid by the ; 1 7 
_ „ warned, and did not come, by which a return is 


Clerks of | : Be | | 
the C. B. awarded, yet it ſhall be replevitable. 1 E. 3. 9. b.) 


that a man 
P12 not have return irrepleviſable, but in caſe of the Natute upon nonſuit in the ſecond deli- 


44 44+ 


veraace, or upon return awarded tor fume cauſe in ſccond delivetance, &c. i As in the p.cas 
folowing.] 


Ar the con- [g. If an inge paſſis agoinſl the plaintiff, the return Nall 


2272 law = a | 
return irre- DC irrepleviſable at the common law, 2 H. 4. 23. 4 Hl. 6. 


pleviſzble 28. 
was not | 
granted but where the iſue tuas tried a711n? the plaintif, and the flatute does not give return irreſ le- 
ezable, but where return was one arvirded before, that then he ſhall have only writ of ſecond deli- 
verance, upon which, if he mad+ default at another time, viz. upon the ſecond nonſurt, the detene 
Cant ſhall have retorne irrep/ovianle, Per Bab. Gund curia conceſſit. Br. Retorne de Avers, 
pl 25. cites 4 H. 6. 8. * 1, e. Thet he ſhall love ihe diſtreſs as a pledge till ali the rent. &c. 
zvowed for be paid, &. 2 Saix. 88. Per Cur. Mich, 9 W. 3. B. R. in Caſe ot Richards v. 
Corntorth. See (K) pl. 3. S. P. h 


Ow plea 6. $ if it be adjudged acainſt the plaintiff upon demurrer. 
to duc ? 

writ, or 2 UI. 4. 23. : 
any other plra, be tri df r , or ige upon drmurrer, return irrepleviſable ſhall be 
awarded, and no new replevin ſhall be granted, nor any ſecond deliverance by the actfot Weſtm. 2. 


but only upon @ nonſuit. 2 Taki, 340. 


598 J [7- But in ue ther caſe, unleſi in caſe of the Patute of W. 2. re- 
turn irrepleviſable ſhall be. 2 H. 4. 23.] 

8. Second deliverance againſt an albet and mink, the plaintiff 
did not come, and they prayed return irrepleviable. Per Cur. 
this cannot be ewarded to a commaigne; quod nota. Br, Retorne 
de Avers, pl. 18. cites 21 E. 3. 52. ; 

9. In ſecond deliverance, the jheriff returned no avrit; and the de- 
fendant appeared and prayed that the plaintiff count againſt himy 
which plulntif made default, and therefore the defendant prayed 

return irrepleviable, and could not have it, but ficut alias, not- 
withſtanding they have day by the roll, Br. Jours, pl. 18. cites 


49 E. 3. 2. ; 
Retorre 10. In replevin the d-fondant pleaded in abatement of the writ 


Br 
& en, that the property is in the plaintiff and another, &c, and the 
— * ü Faint 
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plaintiff confeſſed it, by which the writ bated by award, and return S. c. 
awarded to the defendant, yet there the plaintiff ſhall have new In 3 
replevin, and the return ſhall not be irrepleviable; for the ſatute cond 
of Tel. 2. cap. 2. does not remedy foiſe writs, nor abatement of the verſes the 
eurits in replevin; but that the plaintiff may have new from time 1 _— — 
to time; but it remedies nonſuit in replevin, fo that if the plain- à fetuns 
tiff be nonſuited, he ſhall never have new replevin, but writ de habendo 
judicio, viz. ſecond deliverance ; but vpon plea to the qurit, if it 2 - 
be tried agoinſ? the plaintiff by vcrdict, the defendant ſhall have — 
return irrepleviable as well as upon a bar. Contrary it ſeems of of the ma- 
a demurrer upon plea to the aurit; quod nota diverſity, Br. Re- leafe Py 
plevin, pl. 6. cites 34 H. 6. 37. 75 him; the 


plaintiff de- 
murred, becauſe he ought to have ſhewn what title the queen had, Curia. the plea is in abatement 
of the writ, and the avowry pro retorn. habend. is not traverſable, and it is good without title 
ſewn ; and afterwards the court gave judgment, that the writ and count ſhould abate, and that 
the avowant ſhould have a raurn inepleviable. 2 L. P. R. 458. cites Paſch. 6 W. 3. B. R. 
Long v. Gclaer. 


11. If a man be nonſuited in replevin, and return is awarded, Br. Second 
and the flaintiſf brings urit of 2d deliverance, and ſuffers it to be — W 
diſcontinued, return irrepleviable thall be awarded as well as if the cites 8. C. 
plaintiff had been nonſuited in the writ of 2d deliverance. Br, —By the 


Retorne de Avers, pl. 37. cites 17 H. 8. —_— 


lwverance, 
the defendant ſhalt have return irrepleviable, which is a bar in the law. Br. Second Delivetanse, 
Pl 1. cites 19 H. 8. 11. 


12. At the common latu if the plaintiff in the replevin had been 
nonſuited either befere or after verdift, the defendant, who diſtrain- 
ed, ſhould have had return but not irrepleviable; fo as the 
plaintiff after nonfuic might have bed os many replevins as he awould, 
which was vexatious and miſchievous, for remedy whereof the 
act of Weſt. 2. cap. 2. reſtrains the plaintiff from any more re- 
plevins after nonſuit, but gives a writ of ſecond deliverance, 
2 Inſt, 340. 

13. If the writ of replevin abates for want of form in default of 
the clerk, che defendant ſhall not have return at all. But if it 
abate for matter apparent by miſ-information, or other default of the 
plaintiff, the defendant ſhall have return but not repleviable [ir- 
repleviable]. 2 Inſt. 340. 

14. But if the deſcendant pleads a plea to the writ, and the 
plaintiff confeſſes it, then the plaintiff ſhall have return, but not 
trrepleviable ; for the plaintiff may have a new writ of replevin z 
for the act of Weſlm. 2. only gives remedy in caſe of nonſuit. 
2 Inſt, 340. 

15. If the plaintiff, in the ſecond deliverance be 19mſuited, or if 
the plea be diſcontinued, cr the writ abates, er if he prevails nct in 
his ſit, return irrepleviable ſhall be granted. 2 Inſt. 341. 


(O. 2) Return 


699 Replevin. 


(O. 2) Return by Sheriff, good or not. 


Br. Retorne 1. THREE brought writ of homine replegiand» by their friendr, 

de Avers, and the ſheriff returned that the defendant elaimed them as 

2 cf ne Fig villeins regardant wo his manor of Dale, by which. he cannot make 
replevin ; and a good return; quod nota, Claim of Property. 
Hull bid them find ſurety to have them here at a certain day, 
and you ſhall have writ to the ſheriff ro deliver them. Skrene 
prayed writ that the ſheriff may take ſurety in pais, and could 
not have it. Br. Replevin, pl. 49. cites 8 H. 4. 2. 


Br, Retorne 2. But T. 32 E. 3. the /heriF returned in ſuch writ, quad man- 


de Avers, dai ballivo abbatis de B. who returned that he ho was taken 1was a 


. ; i b 
Ke villein to the abit, et ides nan patuit deliberure eum. And it was 
held no anſwer, and nen omittas was awarded; quod nota. 
Ibid. | ad 


F.N.B.68. 3. In replevin at the pluries, the ſheriff returned that the beaſ?s 
(G) ia the ereze locked up in a park among ſavages ; ſo that he could not replevy 
new Notes - a . 

there (3) 72m and therefore was amerced, and other writ awarded to the 
cites S. C. ' ſheriff to make deliverance ; for he gt ts have taken the poſſe 
For it was oenitatus to make deliverance, as wel! as if it had been in a caitle 
a denial, " . 

or ſtrong place. Br. Replevin, pl. 17. cites 8 H. 4. 19. 

Ard ſuch 4. In replevin the ſheriff returned quad nullus vent ex parte que- 
a return rentis ad demonſtranda ſibi averia, by which he did nathing ; and it 


— wen was doubted if this be a good return or not. Br. Retorn de 


year, fol. Briefs, pl. 9. cites 28 H. 6. 7. 


ultimo, at | 
the pluries, and he returned further, quod null alia brevis inde ad manus ſuas devenerunt; and 


therefore ill, and he was amerced. Ihid, --—-— For it is a contempt if one writ comes, and he 
returns nulla alta bretia, &c. and it was ſaid that the reſt is no good return, but it is ſaid there 
{quere) and this by the reporter, as it ſeems, for it is ouly a uote, Ibid, 8. P. D. 
188. pl. 12. Mich. 2 & 3 El, Anon, 


5. In replevin aft the pluries, the ſheriff returned quod averia 
mortua ſunt; and the opinion of the Court was, that it is a 
good return. Br. Retorn de Briefs, pl. 125. cites 32 H. 6. 27. 
6. And if he who is diſtrained retakes his beaſts, and ſues replevin, 
the ſheriff may return the ſpecial matter. Ibid. 
Where the 7. In replevin it is no return, that he has no ſuch beaſts, but 
TT may return quod averia ſunt elingata, or quod nullus venit ex parte 
4 . a 
areria elon- querentis ad demonſtranda averia, Br. Retorn de Briefs, pl. 89. 


gata ad loca cites 5 H. 7. 27. 


incognita, | 
AN good return ; but if he returns ad loca incognita infra comitutum meum, he ſhall be amerced: 
for the law intends that he may have notice in his county, Per Jeuney, Br. Retorn de Bricts, 


pl. 100. cites 20 E. 4. 11. 5 


8. It appears by the Regiſter, that if the ſheriff returns upon 
the replevin, ſicut alias or pluries, that he has ſent unto the bailiff 
of the franchiſe, &c. who has given him no anſwer, or that he 
will not make deliverance, &c. then the plaintiff ſhall have a 
non omittas unto the ſheriff, that he enter into the franchiſe, and 


make return; and if the theritf does not do fo, he ſhall _— 
| as 


Replevin. 


alias non omittas directed unto the ſheriff, and afterwards 2 
pluries non omittas, &c. But it ſeems that that return, quod 
mandavi ballivo libertatis, &c. qui nullum mihi dedit reſponſum, 
or the return, Mat the bailrff auill not make deliverance of the cattle, 
are not good returns; for by the ſtatute of Weſt. 1. cap. 17. in 
the end of the ſtatute, it appears, that the ſheriff, upon ſuch a 
return made to him by his bailiff, % t preſently & to enter into the 
ranchiſe, and to mate deli uerance of the cattle taken; and fo it 
appears the ſheriff may do by the ſtatute of Marlbridge, cap. 21. 
If a plea of withernam be in the county by plaint before the 
ſheriff, and the ſheriff ſends unto the bailiff of the liberty to 


make deliverance, and the bailiff does nothing, that then the ſheriff 


ex officio may enter into the liberty without any writ directed 
unto him in that caſe. F. N. B. 68. (F) 

9. On a pluries to the /heriffs of London, they return the cuſiom 
ef the city, that replevin ought to be made in the ſheriff's court 
there, and not by the king's writ 3 & non allocatur, and an at- 


*606 


* This is 

miſprinted 
and ſhould: 
be D. 245. 


tachment was granted. F. N. B. 68. (G) in the new Notes there pl. 67. the 


(a) cites * Dy. 254. 


Caſe 
HuusrT, for 


goods taken - Mallory the Lord Mayor of London; who pleaded, that the cuſtoms of Lon- 
don were ratihed by parliament , but by the opinion of the juſtices of both beyches, the return 
was held inſufficient ; and that another writ of pluries replegiare was awarded to the new ſheri 
aud proceſs of attachment gut the old fheritt, and after the natter was compounded. 


END OF TRE EIGHTEENTH YV@TILUME.- 


